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. BO CUC CHUONG

KHAI NIEM VE TU PHAP QUOC TE
CHU THE CUA TU PHAP QUOC TE

XUNG POT PHAP LUAT TRONG TU
PHAP QUOC TE

VIEC AP DUNG LUAT NUOC NGOAI
TRONG TU PHAP QUOC TE
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Tu phap quoc t€ la gi? Phan biét cong phap quoc
té va tu phap quoc t€. MGi quan hé gilra tu phap
quoc t€ va luat quoc gia

Nhirng dac trung cd ban cua tu phap quoc teé :
d6i tugng diéu chinh, chu thé, khach thé, ban
chat, nguon...

Xung dot phap luat trong tu phap quoc té€: cac
mat biéu hién xung dot, phuong phap giai quyét
xung dot...

Nhitng van dé vé ap dung luat nudc ngoai trong
tu phap quoc te.
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I. KHAI NIEM w

L
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1. Poi tuong diéu chinh cua TPQT (Piéu 758

BLDS 2005)
Poi tugng diéu chinh cua TPQT la nhirng quan

hé dan su theo nghia rong co yéu to nuGc ngoai.

- Bao gom cac quan hé dan su:
Co it nhat mot trong cac bén tham gia quan hé dan
su la co quan, td chic, cd nhan nudc ngoai, ngudi
Viét Nam dinh cu’ ¢ nuGc ngoai.
Su kién phap ly 1a can c xac lap, thay do6i, cham
ddt quan hé dan su' xay ra ¢ nudc ngoai
Tai san lién quan dén quan hé DS dé ¢ nuGc ngoai.
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2. Phuong phap diéu chinh cua TPQT
2.1. Phuong phap thuc chat (truc tiép)

La phuong phap trutc ti€p diéu chinh quyén va
nghia vu cua cac bén lién quan. Phuong phap
nay dugdc thuc hién thong qua cac quy pham
thuc chat.

2.2. Phuong phap xung dot (gian tiép)

La phudng phap chi ra hé thong phap luat
nao sé dugc ap dung dé giai quyét van dé do.
Phucng phap nay dugc thuc hién thong qua cac
quy pham xung dot.
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- Dinh nghia TPQT
Tu phap quoc té la moét hé thong cac
quy pham luat diéu chinh cac quan hé dan
su, hon nhan gia dinh, lao dong, t0 tung
dan su... gita cong dan va phap nhan cua
cac nudc khac nhau vdi nhau.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

3. Moi quan hé giira TPQT va CPQT
o MOi quan hé gilta nhirng nguyén tac co ban cua
TPQT va CPQT
e MGi quan hé gilra TPQT va CPQT trong linh vuc
ngoai thuong
o Su khac nhau gitra TPQT va CPQT
- V& chu thé

- Vé doi tuogng diéu chinh
- Vé cac bién phap cudng ché
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4. Nguon cua TPQT

o Diéu udGc quoc te€;

» Ludt phap ctia moi qudc gia diéu chinh cac
quan hé thuoc linh vuc tu phap quoc té (la
cac quan hé co yéu to nuGc ngoai).

e Tap quan quoc t€;

» Thuc tién xét xr clia toa an va trong tai.
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1. Ca nhan — chu thé cha yéu cua TPQT
1.1. Cong dan

Cong dan cua mot quoc gia thudng la
ngudi mang quoc tich cua quoc gia do.

bia vi phap ly cua cong dan do luat quoc
tich quy dinh.

Khi cdbng dan ra nuGc ngoai thi chiu su’ chi
phoi cua luat nudc ngoai
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1.2. Ngu'Gi nuéc ngoai
o Khai niém
- Theo nghia hep: ngudGi nudc ngoai la ngudi cu
trd tai mot nuGc nhung khong mang quoc tich
nudc dd ma mang quoc tich nuGc khac.
- Theo nghia rdng: ngudi nudc ngoai dugc hiéu la
ngudi khong co quoc tich Viet Nam. Bao gom:
+ NguGi mang mot quoc tich nudc ngoai
+ NguGi mang nhiéu quoc tich
+ NgudGi khong mang quoc tich nudc nao
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o Phan loai:
- Dua vao cd sG quac tich:
+ ngudi nudc ngoai cd quoc tich
+ ngudi nudc ngoai khong cé quac tich
- Dua vao ndi cu tru:
+ ngudi nuGc ngoai cu tru tai Viét Nam
+ ngudi nuGc ngoai cu’ trd ¢ nuGc ngoai
- Dua vao thdi han cu trd & Viét Nam:
+ ngudi nuGc ngoai thudng tru tai Viét Nam va
+ ngudi nudc ngoai tam tru tai Viét Nam (dai han va ngan han)
- Dua vao quy ché phap ly:
+ Ngudi nudc ngoai dugc hudng quy ché uu dai, mién trir ngoai giao
+ NgudGi nudc ngoai dudgc hudng cac quy ché theo cac hiép dinh
quoc t€ nhu : chuyén gia, nghién ctu sinh, Iuu hoc sinh...
+ NguGi nudc ngoai lam an sinh song & nudc s tai

m/taili eudientucntt
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o Dia vi phap ly cho nguoi nuoc ngoai
- NLPLDS cua nguGi nudc ngoai tai Viet Nam

Pbugc xac dinh nhu' cong dan Viét Nam
(tru truong hdp ngoai l€).

- NLHVDS cua nguGi nudc ngoai tai Viet Nam

Pbugc xac dinh theo phap luat cua nudc
ma ngudi do la cong dan.
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Cac nguyén tac xay dung dia vi phap ly cua
Nguoi nUGc ngoai:
e Ché do dai ngd nhu cong dan
(NT — National Treatment)
o Ché do toi hué quoc
(MFN — Most favoured nation)
o Ché do dai ngd dac biét
o Ché do co di co lai
o Ché do bao phuc quoc
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2. Phap phan — chu thé chu yéu cua
TPQT

o Khai niém

» Dia vi phap ly cua phap nhan: do luat
quoc tich quy dinh

3. Qudc gia — chu thé dac biét cua
TPQT
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1. Khai niem va nguyén nhan cua xung dot phap luat
(conflict of law)

1.1. Khai niém

Xung dot phap luat la hién tugng co hai hay nhi€u hé

thong PL cung tham gia diéu chinh mot quan hé TPQT nao
d6 va phai lua chon hé thdng phap luat nao dé diéu chinh
do cac hé thdng nay co cac quy dinh khac nhau.

1.2. Nguyén nhan
Ché do chinh tri - XH khac nhau = hé thong PL khac nhau
Trinh d6 phat trién kinh té&, chinh tri, van hod va xa hdi clia
cac nuoc khong dong déu
Phong tuc va tap quan, truyén thong lich sir ¢ cac nuGc
khong giong nhau. 16
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2. Cac mat biéu hién cua xung dot phap luat
2.1. Xung dot phap luat vé cac HP ngoai thuong
Xung dot vé hinh thiric cua Hb
Xung dot vé dia vi phap ly cua cac bén trong HD
Xung dot phap luat vé ndi dung HD
2.2. Xung dot phap luat vé thua ké
Xung dot vé dién thua k&, hang thua ké
Xung dot vé viéc SH doi vdi di san ko nguGi thua ké
2.3. Xung dot phap luat vé hon nhan, gia dinh
Xung dot vé diéu kién két hon
Xung dot vé nghi thirc két hon
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3. Phuong phap giai quyét xung dot phap luat
3.1. Phuong phap truc tiép (phuong phap
thong nhat luat thuc chat)
Thong nhat luat thuc chat la viéc cac quoc gia
thoa thuan xay dung nhirng quy pham luat thuc
chat dé diéu chinh ting nhdm quan hé thudc
pham vi clia tu phap quoc t€ bang cach dam
phan ky két cac bUQT
3.2. Phuong phap gian tiép (phuong phap
dung quy pham luadt xung dot)
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Khai niém ve QPXP
QPXD khong truc tiép an dinh cac quyén va

nghia vu cac bén ma chi ra (dan chiéu dén) luat
phap nudc nao can phai ap dung dé giai quyét.

Cau truc cua QPXbP
- Phan pham vi: 1a phan quy dinh QPXDP nay dugc
ap dung cho loai quan hé dan su cd yéu to nudc
ngoai nao.
- Phan hé thudc: la phan chi ra luat phap nudc nao
sé dugc ap dung dé giai quyét quan hé phap luat da
ghi ¢ phan pham vi.
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» Phan loai QPXP

- Dua trén ky thuat xay dung QPXD
+ QPXD mét bén
+ QPXD hai bén

- Dua trén tinh chat cua QPXD

+ QPXD thong nhat

+ QPXD thong thudng
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4. Cac QPXDP thuong dung trong TPQT

o Quy pham luat nhan than (/ex personalis)

o Quy pham luat quoc tich cua phap nhan (Jex
socletatis)

o Quy pham luat nai co6 tai san (Jex rei sitae)

e Quy pham luat toa an (Yex fori)

e Quy pham luat ngi thuc hién hanh vi (fex loci
actus)

e Quy pham luat cua ngi noi xay ra vi pham (fex
foci delicti commisi)
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5. Hién tuagng phan chi trong TPQT
Phan chi la hién tugng khi luat cua mot
nudc dan chiéu mot quan hé cu thé tdi luat
nudc ngoai d€ gidi quyét nhung QPXD cla
luat nuSc ngoai lai dan chi€u trg lai luat
cua nudc ban dau.
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1. Thé thirc va xac dinh ndi dung luat
nu'éc ngoai can ap dung

2. Viéc ap dung luat nudc ngoai 6 cac
nudc TBCN va XHCN

3. Viéc han ché ap dung luat nudc
ngoai - bao luu "trat tu' cong cong"
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