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CHUONG 1

Két cau chwong:

I. Tong quan vé phap luat kinh doanh quoc té

1. Kznh doanh quéc té va dac diéem cua hoat dong kinh doanh
quoc te

2. Phap lu,dt /g'nh doanh quoc té va déic diém cia phdp ludt kinh
doanh quoc té

3. Phap ludt kinh doanh quoc té va phdp ludt thwong mai quoc té
II. Cac h¢ théng phép luat tiéu biéu trén thé gidi va xung
Ot phap luat trong kinh doanh qu uoc té

=
d
1. Cdc hé thong phdp ludt tiéu biéu trén thé gza'z
2. Xung dét phdp ludt trong kinh doanh quoc té

uongThanCong.com https://fb.com/tailieudientucntt
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I. Tong quan vé phap luit kinh doanh quoc té

Vidu:

Cong ty X cua nuwéc A ban 500 may tinh cho mét
hang Y & nuwédc B. 40% sd may tinh nay bi hdng
trong th&i gian 6 thang s dung. Ngwoi ban dé nghi
dwoc thay thé cac may héng theo diéu kién bao
hanh da quy dinh trong Hop déng. Vi ty 1& hw hong
cao, ngwol mua muon hay Hop dong Hop doéng

A1 han A
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nghién cwru luat ap dung cho Ho’p dong.
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. Tong quan vé phap luit kinh doanh quoc té
Vidu (t.):

Néu &p dung luét cta nuwdce B thi Luat mua ban hang
hda cla nwdc B quy dinh nhw sau: “Hay hop déong:
néu nguwdi ban giao hang co chat lwong xau dén néi
cac khiéu nai theo diéu kién bao hanh Ia qua nhiéu
thi nguwdi mua co thé tra lai hang cho ngudi ban va
nhan lai so tién da tra cho hang héa do”.
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I. Tong quan vé phap luit kinh doanh quéc té
Vidu (t.):

Néu &p dung luat ctia nwée A thi thue tién xét xir cla
nwoc A da chap nhan hai an Ié sau day

An 1& 1: 500 may tinh nhap vé thi c6 30% may hdng.
Tham phan da cho phép ngudi nhap khau hay hop
dong, tra lai may va lay lai tién

An |1& 2: ngwdi mua nhap vé 1000 may tinh trong dé
400 may hong. Tham phan dwa ra gidi phap la néu
ngwdi xuat khau stba chira may hdng thi ngudi nhap
khau khéng dwoc hiy hop dong.



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 1

1. Kinh doanh quoc té va dic diem ciia hoat dong kinh
doanh quéc té

1. 1. Khai niem

- Kinh doanh: 1a viéc thuc hién lién tuc mot, mot s6 hodc
tat cd cdc cong doan cia qud trinh dau tie, tir san xuat dén
tiéu thu san pham hoic cung Gng dich vu trén thi trudng
nhiam muc dich sinh loi (P4-K2-Luit Da niam 2005)

-Kinh doanh quéc té: 1a hoat dong kinh doanh co yéu to
nu’O’c ngoal => quan hé phat sinh tir hoat dong kinh doann

co yeu to nu’(rc ngoal - VD: xuat nhap khau, van tai quoc
té, dau tu quoc té, chuyén giao cong nghé
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Quan hé phat sinh tir hoat dong kinh doanh c6 yéu to
nwoc ngoai (D758- BLDS2005)

- Chui thé: co it nhat mot trong cac bén tham gla la co
quan, t0 chitc, ca nhan nudc ngoai, nguodi Viét 4 am dinh
cu 0 nudc ngoal hoac la cac quan h¢ dan su gitra cac bén
tham gia 1a cong dan, to chtrc Viét 4 am

- Khach thé: tai san lién quan dén quan hé d6 & nudc
ngoai

- N6i dung: cin cu dé xac lap, thay doi, cham dut quan hé
do theo phap luat nuéc ngoai, phat sinh tai nuéc ngoai
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1. Kinh doanh quéc té va dic diém ciia hoat dong kinh
doanh quéc té (t.)

1.2. Bdc diém cua hoat dong kinh doanh quéc té

-Chu thé cua hoat déng kinh doanh quéc té thuong 1a cac
thwong nhan c6 quoc tich hoic noi cu tri/tru sé thuong
mai dat ta1 cac nuoc khac nhau

- Thuong c6 su di chuyén von, tai san, nhan luc qua bién
gidi quoc gia

- Dién ra trong moi truong phtc tap (khac biét vé vin hoa,
thoi quen kinh doanh; cac yéu to thudc vé dia ly, khi
hau...)
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I. Tong quan vé phap luit kinh doanh quéc té

2. Phdp Iugt kinh doanh quéc té va dic diém ciia phdp
luat kinh doanh quoc te

2.1. Khdi niém phdp ludt kinh doanh quoc té

Phap luélg kinh doanh quoc té (Intematiogal Busines’s
Law) 1a tong hop cac quy pham phap luat dié,u chinh moi1
quan h¢ phat sinh tir hoat dong kinh doanh quoc té
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I. Tong quan vé phap luit kinh doanh quéc té

2. Phdp Iugt kinh doanh quéc té va dic diém ciia phdp
luat kinh doanh quoc te

2.2. Pdc diém phap ludt kinh doanh quoc té

- Tinh phurc tap va da dang vé nguon luit ap dung

- Su dan xen, giao thoa cua cac h¢ théng phap luat quéc
gia

- CO hién tuong xung dot phap luat
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2. Phdp ludt kinh doanh quéc té va dic diém ciia phdp
luat kinh doanh quoc te

2.2. Ddc diém phap ludt kinh doanh quoc té
Nguon luit ap dung:

- Piéu uéc quoc té

- Luat quoc gia

- Tap quan TMQT
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I. Tong quan vé phap luit kinh doanh quéc té

3. Phap ludt kinh doanh quéc té va phdp ludt thwong
mai quoc te

e International Business Law

» Chu thé: c4 nhan, t6 chirc

. Dm twong diéu chinh, noi dung
diéu chinh, bién phap cudng ché?

(1

. Internationai rade La

e Chu thé: quoc gia

. D()l twong diéu chinh, ndi dung
diéu chinh, bién phap cuong ché?

s://fb.com/tailieu

W
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I1. Cac dong ho, hé thong phap luit co ban trén ’thé'
gioi va xung dot phap luat trong kinh doanh quoc te

1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi

- Dong ho Common Law

- Dong ho Civil Law

- Dong ho Islamic Law (dong ho phap luat Ho1 gi4o)
- Hé thong Indian Law
- Dong ho Socialist Law (phap luat

- Hé thong Chinese Law
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1. Cdc dong ho, hé thong phdp ludt co bdn trén thé givi
1.1. Dong ho Common Law
- Ton tai & Anh (trtt Scotland), Hoa Ky (trtr bang

Lousiana, Puerto Rico), Australia, Ailen, 4 ew Zealand,
Canada (tru Québec) Singapore...

- a guon chu yeu cua phap luat la luat an I€ (case law).
Cac tham phan c6 vai tro sang tao cac quy tac phap luat.
Bén canh case law co equity law.

1yén tac phap luat quan trong:
+ Nguyen tac “Stare Decisis”

+ Vai tro cua ky thuat ngoai l¢
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.1. Dong ho Common Law
- C4ch trich dan 4an 1¢: “Read v. Lyons (1947) A.C 156”
+ 4 guyén don: Read
+ B1 don: Lyons
+ V.: Versus - nghia 1a “chong lai”
+ 1947, 156: tuyén tap Law Reports nim 1947, tr.156
A.C: Appeal Court
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.1. Dong ho Common Law
-TO tung:

+ Thu tuc r0 rang,

+ Hé thong chitng cit duoc quy dinh chi tiét

+ To tung tham van 1a pho bién

—> vai tro cua luat su la rat 16n


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 1

1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
[.1. Dong ho Common Law

- Uu diém: Tinh linh hoat nhd k¥ thuat ngoai 18 va vai tro
cua equity law; Tinh m¢ vdo1 kha nang tao ra quy pham
m&i nhd thye tién xét xir

-Nhwoc diém: Hé thong phap luat phuc tap, kho tiép can;
Tinh hé thong hoa ctia phap luat khong cao = Su phat
trién cta luat thanh van (codified law), dic biét trong linh
vuc TM: Luat mua ban hang hoa cua Anh nam 1979; B
luat thuong mai thong nhat cia My (UCC) nam 1952
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.2. Dong ho Civil Law
-Ton tai & cac nude Chau Au luc dia, Trung M¥, 4 am MY,

Bic My (Mexico, ving Québec- Canada), phan 16n Chau
Phi, mot s6 quoc gia Chau A, Trung Pong. ..
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1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.2. Dong ho Civil Law

- Hinh thirc ctia phap luat: Hién phap, cac Bo luat do so,
cac Luat va nhiéu vin ban phap luat khac, dugc sap xép
theo mot trat tu co thir bac

- Cau trac cua hé thong phap luat: Co sy phan chia rd rang
gitra luat cong va luat tu

+ Luat cong: bao gdm cac nganh luit. ..

+ Luat tu: bao gdm cac nganh luat. ..
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.2. Dong ho Civil Law

-To tung:
+ Tham phan chi xét xt theo luat
+ Tham phan kl}()ng b1 rang budc bo1 nhitng ban an
trréc va co quyen “tim ki€ém tu do trong khuon kho
phap luat”
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1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.2. Dong ho Civil Law

-Uu diém:
+ Tinh hé théng hoa, dé tiép can
+ Tao diéu kién va kha nang to 16n cho su lan toa cua
h¢ thOng nay
-4 huoc diém:
+ Thiéu tinh m&
+ Thiéu su linh hoat
+ Doi khi bi lac hau so véi thuc té
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.2. Dong ho Civil Law

- Xu hudng cong nhan va ap dung an 1€ ta1 cac nuoc Civil
law (dac biét ¢ birc)
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.3. Dong ho Islamic Law

- La hé thong luat ngoai phuong T4y quan trong nhat hién
nay trong kinh doanh qudc té

- La hé thong luat cua cac quoc gia theo dao Hoi. Ton tai
& trén 30 quoc gia (chiém khoang 800 triéu dan) & céc
chau luc: Arap X¢éut, Libang, Ixraien, Indonesia, Pakixtan,
A1 Cap, cac nuoc CH Trung A cii

A = a - A VD—_LLD A = - P @
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.3. Dong ho Islamic Law
- 2 guon cua phap luat: Kinh Coran va phong tuc tip quan

+ Kinh Coran (622 SCa ): gom 6327 van tho, trong do6
khoang 200 van tho veé phap luat

+ Sunna:

- Mang dam mau sac cua dao Ho.
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.3. Dong ho Islamic Law
- Su pha tron gitra ton gi1ao va phap luat:

+ Su ton tai cua cac Toa an hoi gido

+ Sy phan biét d6i xir gitta nam va nit

+ Tinh lac hau va bao thu


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 1

1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.3. Dong ho Islamic Law
- Phap luat Hoi gido hién dai:
+ Cai céch trong cac linh vuc khong “dong cham” dén
cac quy tac dao Hoi, chu yeu 1a nhitng linh vuc madi1

+ Céac quy ché vé ca nhan, vé hon nhan gia dinh van do
quy tac Ho1 giao dicu chinh

4

+ Tinh ha1 mat trong t6 chirc Toa an
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.4. Hé thong Indian Law
- Chiu nhiéu anh hudng cua dao gido: dao Hindu, Cong
2130, dao Balamon, trong d6 dao Hindu 1a quan trong nhat
(85% dan s0)
+ X3 hoi duogc chia thanh nhiéu dang cap, thé hién trat tu
xa hoi, cd quy tac riéng cho ting dang dap
+ B0 sach Sastra day con nguo1 xtr su hop y tro1, dung
duc hanh
+ Han ché quyén cua ngudi phu nit: phu nit khong co
quyén ly di va huong thira ké, cho phép ché do da thé...
+ Ché tai ning nhat 1a bi duoi khoi dang cap
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CHUONG 1

1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.4. H¢ thong Indian Law

- Chiu anh huong cua Common Law
- Con chiu 4nh hudng cua phong tuc tdp quan, 1é nghi, vin
hoa...
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.4. H¢ thong Indian Law

- Phap luat chi dua ra cac nguyén tac co ban, con cac van
dé cu thé van do cac quy tac cua cac dao di€u chinh

- Phap luat An Do hién dai: dicéu chinh nhiéu linh vuc
mai1, ap dung chung cho moi cong dan, khong phu thudc
ton g14o0.

- Phap luit

tang cho phap luat An Do hién dai
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.5. Dong ho Socialist Law

- Pay 1a hé thong luat cua cac nudc XHCa (trudc day va
hién nay)

- a én tang: hoc thuyét Mac- Lénin = Ban chat: bao vé
quyén lo1 cua cong nhan va nhan dan lao dong

- Chiu nhiéu anh hudéng cua Civil Law: k¥ thuat phap dién
"

N
1uQ
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1. Cdc dong ho, hé thong phdp ludt co ban trén thé gidi
1.5. Dong ho Socialist Law
- Mot s6 khai niém dic thu:
+ Khong phan bi€t “luat cong” va “luat tu”
+ Van dé so hitu
- Do co s¢ kinh té con yeu kém, ky thuat 1ap phap con yeu

nén phap luit thuong xuyén thay doi, thiéu hé théng, chua
déy du, con cuéng chéo, tan man, tham chi mau thuan.

- Hién nay: hién dai1 hoa h€ thong phap luat
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1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.6. Hé thong Chiness Law
- C06 lich sir phat trién lau doi (tr nim 770 TCa )
- Chiu anh huéng ctia Pao Khong:
+ Pé cao dao dtec, 2140 duc
+ Giai quyét tranh chap bang hoa giai,
+ Co1 trong o1 ich tap thé
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1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.6. Hé thong Chiness Law

- Su “Au hoéa” phap luat Trung Quoc tir dau TK 20: BLDS
nim 1930 theo mé hinh BLDS Dirc va BLDS a hat

-Ttr nam 1949, Trung Quoc di theo con duong XHCa , hé
thong phap luat mang nang tinh doc doan, chuyén quyén,
col trong hinh phat hinh su.
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1. Cac dong ho, hé thong phdp ludt co bdn trén thé givi
1.6. Hé thong Chiness Law

- Hién nay: Cai cach hé thong phap luat theo k§ thuat lap
phap cua Civil Law =2 ban hanh nhiéu B0 luat, dao luat
hién dai.

- Luat su 1a nhitng nhan vién phap luat cua a ha nudc

- Phap luat Trung Quoc két hop 3 yéu to: Pao Khong Va
truyén thong van hoa tir xa xua, Phap luat ciia mot quoc

gia theo dinh huéng XHCa, Du nhip nhiing tu tudng
phap luat hién dai tr Au- My
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II. Cac dong ho, hé thong phap luit co ban trén thé
gioi va xung dot phap luat trong kinh doanh quoc te

2. Xung dét phap ludt trong kinh doanh quoc té

2.1. Khdi niém vé xung dot phdp ludt trong kinh doanh
quéc té

Xung dot phép luat trong kinh doanh quoc té 1 hién twong
cO hai hay nhiéu hé thong phap luat khac nhau ctng c6 thé
ap dung dé dleu chmh m01 quan h¢ phat sinh tor hoat dong
kinh doanh quéc té cu thé va cac hé thong phap luat nay
cd cac quy dinh khoéng giong nhau vé van dé can diéu
chinh
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2.1. Khdi niém vé xung dot phdp ludt trong kinh doanh
quoc te

VDI:

Cty Hoa Ky- Da Trung Quoc dam phan va ky két HP
bang van ban, nhung sau do 2 bén co6 lién lac v61 nhau qua
dien thoai dé bd sung mot s6 van dé lien quan dén bao bi
cua hang hoa

Cty TQ sau do khong thuc hlen dung cac chi dan vé bao bi
va cho rang cac quy dinh bo sung khong c6 hiéu luc

Cty HK phan doi
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2.1. Khdi niém vé xung dot phdp ludt trong kinh doanh
quoc te

VD2:

HD giita cong ty Duc va cong ty Phap. Doi tuong cua HD 1a
thiét bi chan nudi ga bang dién. Pia diém ky hop dong 1a
trién 1am Lepx1ch (Bu:c) Sau 3 ngay van hanh: 50.000
con ga bi chét ngat. 2 guyén nhan: mat dién, hé thong sudi
va thong g10 ngung hoat ddng, bo phan bao dong hong

ty Phao ‘rhana vi luat Pha bao

‘ AA'- A‘va‘O - vrv

3 éu ap dung luat Phap: cong
v€ nguo1 tieu dung

a éu ap dung luat Dtic: cong ty Puc thang vi luat DPtc bao vé
nha san xuat
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2. Xung dét phap ludt trong kinh doanh quéc té

2.2. Mt so mq?t b,z'é?u hien cua xung dot phap ludt trong
kinh doanh quoc té

-Xung d(f),t Vé, dia vi phap 1y cta cac chu thé trong kinh
doanh quoc té

-Xung d(f),t Vé’ hinh thtrc va ndi dung cta hop dong kinh
doanh quoc té

-Xung dot vé tham quyeén giai quyét tranh chap trong kinh
doanh quoc té
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2. Xung dét phdp luit trong kinh doanh quéc té
2.3. Cach gidi quyét xung dot phdp ludt trong kinh doanh
quocte

- Phuong phéap thong nhat luat thuc chat: Thong nhat cac
quy dinh khac nhau gitra cac h¢ thong luat

- Phuong phdp dung quy pham xung dot: Lua chon 1 hé
trong cac hé thong phap luat co thé ap dung dé di€u chinh
mo1 quan h¢ phat sinh dwa vao cac quy pham xung dot
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CHUONG 1

2.3. Cdch gidi quyét xung dot phap ludt trong kinh doanh
quoc te

Phuong phép thong nhat luat thuc chat:

-Cac quoc gia dam phan va ky két cac PUQT song
phuong hoic da phuong = Tao ra luat chung, thong nhat
- Viéc dam phan 1a rat kho khian = Han ché vé so6 luong
va linh vuc
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CHUONG 1

2.3. Cdch gidi quyét xung dot phap ludt trong kinh doanh
quoc te

Phuong phap dung quy pham xung dot:

- Cau tric ctia QPXD: phan pham vi va phan hé thuodc
>VD: + Dbiéu 769 BLDS Viét a am 2005: “Quyén va
nghia vu cua cdac bén theo hop do”‘ng dwoc xac dinh theo
phdp ludt ciia nuée noi thue hién hop dong, ...

+ Khoan 1 Piéu 8 Cong udc Lahay 1955: “Luat ap
dung cho hop dong mua ban hang héa quoc té la ludt ciia

nuwoc noi nguoi ban co tru so kinh doanh vao luc ky hop
dong”
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CHUONG 1

Phuong phap dung quy pham xung dot:

- M6t s6 quy pham xung dot thuong duge ap dung:

+ QP luat nhan than (lex personalis): quy pham luit quoc tich
(lex nationalis), quy pham luat noi1 cu tru (lex domicilii)

+ QP
+ QP
+ QP

+ QP
+ QP luat nude nguot ban (lex venditoris)
+ QP luat no1 xay ra hanh vi vi pham (lex loci delicti)

+ QP luat nudce toa an (lex fori)

luat quoc tich ctia phap nhan (lex societatis)
luat noi ky két hop dong (lex loci contratus)
luat no1 ¢ tai san (lex situs)

luat no1 thuc hién nghia vu (lex loci solutionis)
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CHUONG 1

Phuong phap dung quy pham xung dot:

- Hién torong xung dot cua cac quy pham xung dot:
VD:

HD gitta NB Nga va NM Viet Nam

-HP khéng quy dinh vé luat ap dung

-Tranh chap xay ra

-Hai bén khong thoa thuan dugc luat ap dung

-Phai ép d 5 Juy pucuu Au ng d da
xung dot ciia 4 ga hay cia Va > h thuoc v
gial quyet tranh chap
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CHUONG 1

Phuong phap dung quy pham xung dot:

- Hién torong xung dot cua cac quy pham xung dot:

+ 4 éu tranh chap dugc xét xir tai Toa 4n 4 ga = Toa an
a ga ap dung quy pham xung dot ctia 4 ga: “ap dung luat
nudc no1 nguol thuc hi€én nghia vu chinh thuong tra™

+ 4 éu tranh chép duoc xét xir tai Toa an Va = Toa an
Va ap dung quy pham xung dot cia Va (diéu 769 BLDS
2005): luat cua nudc noi thuc hi€n nghia vu
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CHUONG 1

Phuong phap dung quy pham xung dot:

- Hién torong xung dot cua cac quy pham xung dot:
> Cac quoc gia dam phan va ky két cac diéu udc quoc te
thOong nhat luat xung dot
+ Piéu udc song phuong: Cac Hiép dinh tuong tro tu
phap
+ Biéu udc da phuong: vi du Cong wdc Rome nam
1980 vé luat ap dung cho cac nghia vu phat sinh tir hop
dong (cua cac quoc gia Chau Au)
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