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LOI NOI PAU
di viéc Viét Nam tro thanh thanh vién WTO, cdc doanh nghiép Viét
Nam dang dtng trudc nhiing co hdi to Ion trong viéc tiéb can céc thi
truong xuét khau déy tiém nang. Tuy nhién, co hgi nay di kém voi théach
thiic khong nho, déc biét la tur cde rao can thi truong ma kién chong ban
phé gid la mgt trong nhing bién phap dang ngai nhat.

Trén thuc té, hang hoa Viét Nam xuét khau cing dang dén trd thanh a6
tuong cua cdc vu kién chong ban pha gia ¢ nhiéu thi truong (Hoa Ky,
Eu, Canada, Mexico, Peru, Achentina..,). Hang hod bj kién Ia nhiing san
phdm ma ching ta co thé manh xuét khau (thuy san, gidy dép, gao).
Nhung nhing mat hang chung ta xuat khau voi sé luong chua dang ké
clng da bi kién (dén huynh quang, van ludt song, vong khuyén kim
loai,...). Do do, cdc doanh nghiép Viét Nam cén duoc trang bi nhiing
hiéu biét co ban vé thuc té cac vu kién chong ban pha gid dé tir do co
bién phap phong tranh va giam thiéu thiét hai.

Phong Thuong mai va Cong nghiép Viét Nam (VCCI), vai su ho tro cia
Van phong Luat su GIDE LOYRETTE NOYEL, xin tran trong gidi thiéu
cudn “Mot sé vu kién chdng ban pha gid tai EU-Trung Quéc” - cudn
sdch déu tién trong Tap sdch Nghién cuu vu viée vé chdng ban pha gid
va cdc rao can thuong mai trong khudn khé Chuong trinh ho tro doanh
nghiép vé cdc rao can thuong mai qudc t€ cda VCCI.

Hy vong cudn sach cd thé dem lai cac thdng tin b6 ich cho doanh nghiép
va cdc doc gia thong qua nhiing chi tiét thuc té cua cdc vu kién chong
bén pha gid d dién ra cung voi cdc bai hoc it ra tu cdc vu viéc nay.

) PHONG THUONG MAI GIDE LOYRETTE NOYEL
VA CONG NGHIEP VIET NAM

Olivier Prost
LUAT SU HOP DANH / LUAT SU DIEU HANH
GIDE LOYRETTE NOUEL BRUSSELS

Tran Hiu Huynh
TRUGONG BAN PHAP CHE - VCCI

Nicolas Audier
LUAT SU HOP DANH / LUAT SU DIEU HANH
GIDE LOYRETTE NOUEL VIET NAM
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_ CHUONG TRINH
HO TRO DOANH NGHIEP
VE CHONG BAN PHA GIA
VA CAC RAO CAN THUONG MAI
CUA vccl

%

Cudn sach nay nam trong khung kho Chuong trinh HG tro doanh
nghiép vé chéng ban pha gia va cac rao can thuong mai ma
VCClI thyc hién tir ndm 2006 véi cac hoat dong chinh gom:

« Thiét lap website Chong ban pha gia
http://www.chongbanphagia.vn (hoac
http://www.antidumping.vn), dau méi tong thé

cung cép thong tin vé phap luat, thuc tién
chong ban pha gia trén thé gici va  Viét Nam;

<« TG chuc cac khoa dao tao vé phap luat va

ky nang can thiét trong cac vu kién chong
~ ban pha gia va céac rao can thuong mai quéc
BAN BIEN SOAN té khac;

CAC TAC GIA
Erwan Berthelot

+ Xuat ban tap sach Nghién ciu vu viéc vé
o » chéng ban pha gi va céc rao can thuong mai
Vassiliki Avgoustidi quéc té khac; va

Sven Ballschmiede
LS Van phong luat su GIDE LOYRETTE NOUEL < Thiét lap duong day tu van vé chéng ban pha
tai Brussels gia va cac rao can thuong mai quéc té khac.

BIEN DICH SANG TIENG VIET
Nguyén Thij Thu Trang - Ban Phap ché VCCI
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Chuong trinh nay duoc thuc hién véi su tham gia cua:

€GO VAN CHUONG TRINH:

Ba Dinh Thi My Loan - Cuc trudng Cuc quan ly
Canh tranh - B6 Thuong mai

CAC CONG TAC VIEN:

LS. Boan Thi Chién, LS Lé Thuy Lan va Van phong Luéat
su GIDE LOYRETTE NOYEL (http://www.gide.com)

LS. Diép Hoai Nam,

LS. Vi Ding va Van phong Luat su YKVN
(http://www.ykvn-law.com.vn)

LS. Thai Bao Anh va Van phong Luat su Bao & Cong su

Ong Phan Buc Qué - Cuc Quan Iy Canh tranh - Bo
Thuong mai

TS. Vii Thi Hong Minh - Dai hoc Luat Ha Noi

Ths. Hoang Thanh Mai

QuUY TRi!\lH MOT VU PIEU TRA
CHONG BAN PHA GIA

Giai doan | Noéi dung cac hoat dong

1. Bat dau | Don kién (clia nganh san xuét néi dia) phai dua

vu kién | ra tuong déi du cac bang chiing vé viéc ban
pha gia va thiét hai gay ra, xac dinh chinh xac
loai hang hod va danh tinh cac nha san xuét,
xuét khau lién quan

Sau khi kiém tra so bo don kién, co quan c6 tham
quyén chi ra Quyét dinh khdi xuong diéu tra khi:
- B6i tugng ndp don déap Ung yéu cau vé tinh dai
dién (cho nganh san xuat noi dia lién quan)
- C6 tuong doi du bang ching vé viéc ban
pha gia gay thiét hai
Luong hang nhap khau tur nuaoc bi kién khong
qua nhd

2 Pidutra | Viéc diéu tra duoc tién hanh theo 2 nhom van dé:

S0bO | Pigu tra dé xac dinh c6 ban pha gia hay khong
va bién do pha gia nhu thé nao;

Diéu tra dé xac dinh co thiét hai déi voi nganh
san xuat ndi dia hay khong va thiét hai co phai
la hé qua cua viéc ban pha gia khong

Pé xac dinh cac vén dé trén, Co quan diéu tra
S€ gui bang cau hdi cho bi don va cac bén lién
quan, thu thap va xac minh thong tin, bang
chung lién quan.

Cac bén bao vé quyén loi cia minh chu yéu
qua viéc tra l6i bang cau hdi, cung cép thong
tin b6 sung cho co quan digu tra.
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QUY TRINH MOT VU DIEU TRA CHONG BAN PHA GIA

Giai doan

Néi dung cac hoat déng

QUY TRINH MOT VU PIEU TRA CHONG BAN PHA GIA

3. Két luan
vu kién

Trén co sd két qua diéu tra so b, co quan diéu
tra ra Két luan so bd vé cac van dé dugc diéu
tra (ban pha gia va thiét hai).

Giai doan

Néi dung cac hoat dong

4. Ap dung
bién phap
tam thai

Truong hop Két luan so bo khang dinh c6 ton tai
viéc ban pha gia gay thiét hai dang ké, co quan
c6 tham quyén c6 thé quyét dinh ap dung bién
phap tam thoi (dat coc, ky quy hoac thué tam
thoi) di vai hang hoa nhép khau lién quan.

5. Cam keét
vé gia

Vao bat ky giai doan nao sau khi cé két luan so
bd khéng dinh c6 viéc ban pha gia gay thiét hai
dang ké, nha xudt khau va co quan c6 tham
quyén nudc nhap khau co thé cung thoa thuan

dé dat dugc Cam két vé gia (nha xuét khdu cam
két tang gia xuat khdu Ién hoac ngung xuét
khau pha gia hoac chép nhan cac quota...).

Néu Cam két vé gia dugc chap nhan véi nha
xuat khau nao thi viéc diéu tra sé xem nhu
cham dut voi nha xuét khau do tri khi ho yéu
cau tiép tuc viéc diéu tra.

8. Ap dung
bién phap
chéng ban
pha gia
chinh thuc

Co quan diéu tra ra két luan cudi cting. C6 2
truong hop:

- Két luan khang dinhdco ban pha gia gay
thiét hai dang ké: co quan diéu tra co thé ra
quyét dinh ap thué chong ban pha gia (muc
thué déi voi ting nha xuét khau khong cao
hon bién d6 pha gia cla ho). Viéc ap thué
hay khéng con phu thudc vao bién do pha
gia (dudi 2% thi khéng duoc ap thué) va loi
ich cong dong (truong hop EU, néu viéc ap
thué khong phu hop vai loi ich Cong dong thi
sé khong ap thué).

-Két luan phi dinh (khong ban pha gia
va/hoac khong gay ra thiét hai dang ké):
khong &p thué chéng ban pha va hoan tra
céac khoan dét coc.

6. Tiép tuc
diéu tra

Co quan diéu tra tiép tuc tién hanh diéu tra, xac
minh lai cac vén dé trong Két luan so bo va
xem xét cac binh luan, phan hoi tir cac bén doi
voi Két luan so bo.

Cac phién diéu tran c6 thé duoc t6 chic dé co
quan diéu tra truc ti€p nghe céac bén trinh bay lap
lun ctia minh va trd 10i lap luan clia déi phuong.

9. Ra soat
hang nam
(ra soat lai)

Ra soat hang nam dugc thuc hién theo yéu cau
dé tinh bién do pha gia thuc cla cac nha xuét
kh&u trong nam trudc do hoac dé diéu chinh
muc thué 4p dung trong nhiing nam ti€p theo
hoac cham dit thué. Trong qua trinh ra soat
hang nam, cac bén nha xuét khau cing phai
cung cép chuing ¢t chung minh phuc vu diéu tra.

7. Két luan
cudi cling

Co quan diéu tra ra két luan cudi cung vé cac
véan dé duoc diéu tra (ban pha gia va thiét hai)

10. Ra soat
hoang hon

Co quan diéu tra thuc hién ra soat hoang hon
cui thoi han 5 nam ké tu khi ap dung thué
chéng ban pha gia hoac ké tu khi ra soat lai.
Viéc diéu tra duoc thuc hién tdng thé (ca vé
ban pha gia va thiét hai) dé xac dinh ¢ cham
dut ap thué hay tiép tuc thém 5 nam nia.
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VU VIEC THU NHAT

Nuéc diéu tra: Cong dong Chau Au (EC)
San pham bj diéu tra: Khan lanh trai giuong loai cotton
Nuéc c6 san pham bi diéu tra: An Do, Pakistan, Ai Cap

Vu khan trai giuong la mot trong nhing vu kién chong ban pha
gia phuc tap nhat ma Uy ban Chau Au (Uy ban) tién hanh trong
thoi gian gan day. Tinh phuc tap cla vu viéc xuat phat tu cac
yéu t6 sau day:

2 Vu kién duoc tién hanh nham vao 3 nudc xuét khau (Ai
Cép, An D¢ va Pakistan) véi mét s6 lugng dac biét lon
c4c nha xuét khau:

2 Quyét dinh so bo clia Uy ban bi An D¢ kién ra WTO
theo co ché giai quyét tranh chdp cua t6 chuc nay va da
bi Co quan giai quyét tranh chap WTO (DSB) huy bo;

2 Tuan tht phan quyét clia DSB, Uy ban da phai sta
quyét dinh so b va dinh chi hodc cham dut vu viéc (tuy
tung truong hop);

0 Sau khi cham dut vu viéc dau tién, mot vu khac da duoc
khoi xuong doi véi khan trai giuong co xuat xu tu
Pakistan dan t6i quyét dinh ap thué chdng ban pha gia
nam 2006
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< MOT s6 VU KIEN CHENG BAN PHA GIA TAlI EU-TRUNG Qudc

1. VU DIEU TRA NAM 1996

Ngay 30/7/1996, Hoi dong Bong va Lién minh cac nganh san
xudt dét may Lién minh Chau Au (Eurocoton), mot hiép héi cia
céc nha san xudt do may mac va hang tuong tu cia Chau Au
chiém phan I6n téng san pham clia nganh san xuét khan lanh
tréi giuong loai cotton & Chau Au, da ndp don khai kién chéng
ban pha gia'.

1.1. Théng bao khdi kién

Ngay 13/9/1996, Uy ban ra Thong bao trén Cong bao vé viéc
khéi xuéng diéu tra chong ban pha gid déi véi khan lanh trai
giuong loai cotton nhap khau tu Ai Cap, An Dé va Pakistan. Viéc
khai xuong diéu tra nay phu hop véi Biéu 5.9 Quy dinh vé chong
ban pha gia cta EC theo do néu co du bang chung lam can cu
khi xuéng diéu tra thi Uy ban phai khdi xuéng vu diéu tra trong
vong 45 ngay ké tu ngay nhan don kién.

Xin dugc luu y la theo Biéu 5 (2) Quy dinh vé chéng ban pha gia
clia EC, nguyén don phai cung cap du bang chung cho Uy ban
(ma cu thé la Van phong xu ly don kién thuéc Téng vu Thuong
mai) chung minh vé (i) hién tugng ban pha gia; (i) thiét hai ma
nganh san xuat ctia Cong dong phai chiu, (iii) méi quan hé nhan
qua gidia viéc ban pha gia véi thiét hai néi trén; va phai néu duoc
rang (iv) viéc ap dung cac bién phap chéng ban pha gia la vi loi
ich clia Cong dong.

' Dieu 5.4 cua Quy dinh cua Hoi dong (EC) s6 384/96 ngay 22 thang 12 nam 1995, ve
viéc bao ho [nganh san xudt trong nudc] truse viec nhap khau phd gia tir cac nude
khong phai la thanh vien cua Cong dong Chau Au (“Quy dinh vé chéng ban pha gia
cua EC”) quy dinh rang don kién se duoc coi la da duoc nop boi nganh san xuat hoac
dai dién cho nganh san xuét cua Cong dong néu don kien d6 nhan duoc su ung ho cua
cac nha san xuat cua Cong dong véi tong san pham chiém tren 50% téng san phdm cung
loai cua nganh san xudt d6 cua ca Cong dong thé hién ro viec ting ho hay phan don
kien. Ngoai ra, s¢ khong duoc tién hanh diéu tra khi cac nha san xuat cua Cong dong
ung ho don kien chiém dai dién cho dudi 25% tong san luong san xudt cta sain pham
tuong tu do nganh cong nghiép cua Cong dong san xuat ra.

KHAN LANH TRAI GIUONG LOAI COTTON >

Truéc hét don kién sé duoc Van phong xu ly don kién phan tich
va sau do sé chuyén sang mét thi tuc khac, goi la «tham van
noi bd» voi Uy ban Chau Au. Néu khong co phan déi 1on trong
qua trinh tham vén nay thi don kién sé duoc chuyén cho Tong
Giam déc Tong vu Thuong mai va tiép do la Van phong clia Uy
vién Chau Au. Sau khi duoc cac co quan nay phé chuan, don
kién sé duoc trinh 1én Uy ban Tu van (Advisory Committee) dé
xin chdp thuan chinh thic ctia cac Quéc gia thanh vién Cong
doéng Chéau Au.

Khi Uy ban Tu van da phé chuén don kién, quyét dinh khéi
xuéng vu kién sé dugc dang tai trén Cong bao cua EU (Thong
béo khdi xuong vu kién). Trén thuc t6, Cong dong Chau Au sé
thong bao cho co quan ¢ tham quyén nudc bi kién vé viéc nay
10 ngay trudc khi dang tai Thong bao khdi xudng vu kién. Thong
tin nay la rat quan trong déi voi cac nha san xuét/xuét khau
nudc bi kién bdi nd cho phép ho tu xac dinh liéu hang hoa cla
minh c6 thudc pham vi diéu tra hay khdng va cé can phai hop
tac tham gia vu diéu tra hay khong.

Giai doan diéu tra dugc Uy ban lua chon la tu 1/7/1995 dén
30/6/1996.

V& diéu nay, xin luu y rang cudc diéu tra duoc thuc hién trén 02
phuong dién (bao gom diéu tra vé viéc ban pha gia, va diéu tra vé
thiét hai) duoc thuc hién bdi 02 bo phan khac nhau. Viéc diéu tra
duoc tién hanh dua trén céac so liéu trong “Giai doan diéu tra”
(Period of Investigation), tuc la khodng thai gian it nhét la 6 thang
lién truéc thong bao khdi xuong vu kién (xem Diéu 6 (1) Quy dinh
vé chdng ban pha gia cta EC). Trén thyc té, POI thuong bao trum
mot khoang thoi gian la 12 thang lién truéc Thong bao khdi xuong
vu kién. Dé diéu tra vé thiét hai, thuong thi Uy ban sé xem xét dién
tién clia cac yéu to thiét hai trong mét khoang thoi gian dai hon,
thuong la tir 3 dén 4 nam, lién truéc Thong bao khdi xudng diéu tra.

1.2. Chon mau diéu tra

Vi vu viéc ¢o quy mé lon va phuc tap (dac biét ¢é lién quan téi
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< MOT s6 VU KIEN CHENG BAN PHA GIA TAlI EU-TRUNG Qudc

mét s6 lugng réat 16n cac nha nhap khau), Uy ban da ra thong
bao vé y dinh ap dung ky thuat chon mau theo Diéu 17 Quy dinh
vé chong ban pha gia clia EC. Theo Diéu khoan nay, trong cac
truong hop s6 luong nguyén don, nha xudt khdu, nha nhap
khau, loai san pham hoac s6 giao dich lién quan quéa lon thi viéc
diéu tra co thé chi giéi han & mét s6 lugng thich hop cac cong
ty, san pham hoac giao dich. Cac bén lién quan muén tham gia
vao qua trinh lua chon ¢6 15 ngay dé tu giai thiéu vé minh va
cung cap day du cac thong tin lién quan, dac biét la cac thong
tin vé luong xuét khau va luong hang ban trong ndi dia.

Viéc chon mau diéu tra da duoc thuc hién trén co sé thoa thuan
voi dai dién cla céac cong ty, hiép hoéi va chinh phu lién quan.
Két qué Ia vé phia cac cac nha san xuat xuét khau, Uy ban da
chon 4 cong ty Ai Cap, 7 cong ty An Do va 7 cong ty Pakistan
vao mau diéu tra. Uy ban cting chon 17 nha san xudt Chau Au
va mot nha nhap khau lién quan cho cudc diéu tra nay.

Thuong thi Uy ban ap dung ky thuat chon mau theo Diéu 17
Quy dinh vé chong ban pha gia cua EC khi vu diéu tra co lién
quan dén mét s6 luong lon nha xuét khdu (hoac nhap khau,
hoac loai san pham). Trong nhing trudng hop vay, Uy ban sé
gi6i han viéc diéu tra & mét s6 lugng cac nha xuét khau (mét s
lugng cho phép kiém soat duoc) bang cach st dung cac mau co
gia tri théng ké va co kha nang thé hién dugc mét buc tranh
dang tin cay vé thi truong néi dia co lién quan dén vu diéu tra.

biéu 17 Quy dinh vé chdng ban pha gia ctia EC khong quy dinh
cac thong s6 cu thé cho viéc chon mau. Trong thuc té, Uy ban
thuong lua chon cac nha xuét khau co luong ban hang noi dia
va/hoac xuét khau sang EC lon. Cac nha san xuét/xuét khau
muén dugc lua chon vao mau phai trinh tra 16i bang cau hoi
chon mau trong thai han 15 ngay ké tu ngay c6 Thong bao khéi
xudng diéu tra.

Cugi cling, can nhan manh la trén thuc té, Uy ban thuong xuyén
tham vén y kién clia cac co quan c6 thdm quyén va cac hiép héi
quéc gia cta nuéc co san pham bi diéu tra dé di dén mot thoa

KHAN LANH TRAI GIUONG LOAI COTTON >

thuan chung vé viéc lua chon mau diéu tra. Do do, cac cong ty
muon hop tac tich cuc vao qua trinh diéu tra chong ban pha gia
can lién hé chat ché vai cac chu thé ndi trén ngay tu nhiing giai
doan dau cua cudc diéu tra (tham chi la trude khi cé thong bao
khai xuong diéu tra) néu mudn tang co héi duoc lua chon diéu
tra. VGi tu cach 1a mot nha xudt khau thi viéc duoc chon vao
mau diéu tra co y nghia rat quan trong bdi chi nhiing cong ty
duoc lua chon lam mau diéu tra méi duoc tinh bién pha gia riéng
(nhu sé trinh bay ky hon trong phan sau).

1.3. San pham tuong tu

San pham la déi tugng bi diéu tra trong vu kién nay la khan lanh
trai giuong loai 100% soi cotton hodc pha gitia sgi cotton va soi
dét tay hoac soi lanh, dugc tay trang, nhudm hodac in.

Uy ban da phai ti€n hanh kiém tra xem khan lanh trai giuong loai
cotton ma EC san xuét va ban trén thi truong EC c6 phai la san
pham tuong tu véi khan lanh trai giuong loai cotton xuét xu tai
Ai Cap, An D9, Pakistan va xuét sang thi truong EC hay khéng.

Dai dién ctia mét s6 bén lién quan da cho rang khan lanh trai
giudng tay trang can duoc loai khdi pham vi san pham bi diéu
tra vi day khong thé xem la san pham tuong tu. Ho lap luan rang
khan lanh trai giuong tay trang khac loai khan lanh trai giuong
nhudm hay in ca vé ky thuat lan déi tuong st dung cudi cung
(khan trai giudng nhuém trang chid yéu st dung trong cac bénh
vién va khach san).

Xin luu y la mot khi san pham bi diéu tra (& day la san pham
nhap khau tu mét hodc cac nuéc bi diéu tra) duoc xac dinh,
nguoi ta sé tién hanh xem xét xem san pham duoc san xuét tai
cac nudc bi diéu tra va ban vao thi truong EC va san pham san
xuét va ban tai EC bdi nganh san xuét clia EC cé phai la cac
san pham tuong tu véi nhau hay khong.

Dai vai cac nha san xuat xuat khau, viéc yéu cau loai mét san
pham nao d6 khoi pham vi san pham bi diéu tra (dac biét khi
san pham do chiém ty I& 16n trong téng san luong clia ho) néu
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ho cho rang san pham dé khong phai la san pham tuong tu voi
san pham duoc san xuét bdi nganh san xuét EC la rat quan
trong.

Trong vu khan lanh trai giuong nay, Uy ban thdy rang EC c6
san xudt san pham khan lanh trai giuong ty trang va mot s6
san pham loai nay khong phai chi duoc st dung bdi mot nhom
d6i tuong riéng biét. Do do, Uy ban da di dén két luan rang mac
du co su khac biét nhét dinh gitia nhém san pham san xuét tai
EC va nhom san pham duoc xuét sang EC hoac ban tai thi
truong noi dia nudc xuat khdu nhung khong co su khac biét vé
cac dac tinh co ban va cach thic st dung gidia cac san pham
khan lanh trai giuong thudc cac loai va chat lugng khac nhau.
Vi vay cac san pham san xuét va xuét khau bdi cac nuéc bi
diéu tra va san pham san xuét va ban tai EC duoc xem la san
pham tuong tu theo cach hiéu tai Diéu 1.4 Quy dinh vé chéng
ban pha gia cla EC.

1.4. Ap dung cac bién phap tam thoi

Ngay 13/6/1997, Uy ban cong b6 Quyét dinh &p dung bién phap
tam thoi (ap thué chdng ban pha gia tam thoi) déi vai san pham
khan lanh trai giuong cotton nhap khau co xuét xu tir Ai Cap, An
Do va Pakistan®.

Nhu thong lé trong diéu tra chong ban pha gia clia Uy ban, céac
cong ty duoc lua chon lam mau diéu tra va hop tac day di trong
cudc diéu tra dugc hudng bién do pha gia riéng va muc thué
chéng ban pha gia riéng. Cac bien pha gia riéng duoc tinh cho
An D$ dao dong tir 3,9% dén 27,3%, cac bién pha gia cua Ai
Cap la tu 9,1% dén 13,5%, cua Pakistan 1a 0,2% dén 8,2%
(bién pha gia 0,2% duoc xem la bién pha gia khong dang ké
«de minimis» theo Diéu 9.3 Quy dinh vé chdng ban pha gia
EC).

* Quy dinh vé chéng ban pha gia cia Uy ban Chau Au (EC) s6 1069/97 ngay 12 thang
6 nam 1997 ve viéc ap thué chong ban pha gid tam thoi doi véi cac san pham la khan
lanh trai giuong cotton co xudt xit tir Ai Cap, An Do va Pakistan; Cong bao s6 L 156,
ngay 13 thang 6 nam 1997, trang 11.

KHAN LANH TRAI GIUONG LOAI COTTON >

Trong véan dé nay, can nhan manh rang viéc hop tac day du
trong qua trinh diéu tra co y nghia dac biét quan trong doi voi
két qua cua vu viéc (tuc la muc thué cudi cung ap dat cho hang
hoa ctia mdt nha xuét khau nhat dinh). Néu nha san xudt/xuét
khau nuéc ngoai khong hop tac, Uy ban c6 thé dua ra quyét
dinh dua trén cac két luan tu «thong tin san co t6t nhét» theo
biéu 18 Quy dinh vé chong ban pha gia ctia EC.

Diéu 18 quy dinh rang «trong cac truong hop ma bén lién quan
tlr choi khong cho tiép can, hoac khong cung cap, cac thong tin
can thiét trong thoi han quy dinh tai Quy dinh nay, hoac can tré
dang ké dén cudc diéu tra, thi cac két luan so b hoac cudi
cung, khéng dinh hoac pht dinh, ¢6 thé duoc thuc hién dua trén
cac thong tin san c». Hop tac ¢ day, do do, duoc hiéu la cong
ty thuc hién cac yéu cau clia Uy ban, bang cach cung cép cac
thong tin duoc yéu cau trong céc thoi han quy dinh, chap nhan
cho diéu tra thuc dia tai co s& san xuét dé xac minh cac thong
tin do va khong can tré viéc diéu tra hoac cé y Iua doi Uy ban
theo bat ky cach thuc nao.

Trong truong hop mét cong ty da duoc lua chon vao mau khong
hop tac, Uy ban co thé quyét dinh loai cong ty do ra khoi mau;
diéu nay dong nghia voi viéc cong ty do sé khong dugc huong
muc thué riéng.

Céc cong ty hop tac nhung khong dugc lua chon diéu tra dugc
Uy ban théng bao rang muc thué chdng ban pha gia ap cho
hang hoa ctia ho sé dugc tinh toan theo quy dinh tai Diéu 9.6
Quy dinh vé chong ban pha gia EC, tuc la khong vuot qua bién
pha gia binh quan gia quyén ctia cac cong ty trong nhém mau.
Nhu vay, bién pha gia chung cho cac cong ty An Do khac la
13,6%; doi véi Ai Cap la 13,5% (ddi véi cac cong ty do Nha nudc
kiém soat) va 13,0% (doi véi cac cong ty con lai); va 6,5% cho
cac cong ty Pakistan.

Nhing cong ty khong tu gidi thiéu minh trong thoi han 3 tuan
néu tai Thong bao Khéi xuéng diéu tra sé bi coi la cac cong ty
khong hop tac. D6i vai cac cong ty nay, Uy ban cho rang viéc
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ap dung bién pha gia cao nhat trong s6 cac bién pha gia riéng
lé ctia cac cong ty duoc chon mau la thich hop. Day la mot
thong 1é chuan ma Uy ban ap dung véi suy luan rang sé la
khong cong bang néu bién pha gia ap dung cho cac nha san
Xuat/xuét khau khong tu gioi thiéu vé minh lai thdp hon bién pha
clia mot nha san xuat/xuét khau hop tac.

M6t diém can luu y trong vu viéc nay la co 7 cong ty hop tac
khong dugc lua chon diéu tra nhung van yéu cau duoc tinh bién
pha gia riéng theo Diéu 17.3 Quy dinh vé chéng ban pha gia
EC. Theo Diéu 17.3 nay thi trong truong hop viéc diéu tra co gioi
han nhat dinh (vi du khi ap dung phuong phap chon mau trong
diéu tra) thi van co thé tinh bién pha gia riéng cho cac nha xuét
khau khong duoc chon diéu tra nhung da cung cép céac thong
tin can thiét trong thoi han ma Uy ban quy dinh (ma ¢ day la da
tra 10i bang hoi doi vai nha xudt khau). Tuy nhién, viéc tinh bién
pha riéng nhu thé nay cling 6 thé khong dugc thuc hién néu s6
lugng cac yéu cau dang nay qua lon khién viéc tinh toan bién
pha gia riéng cho tét ca cac cha thé co yéu cau trd nén kho
khan va khién cho viéc diéu tra kho hoan thanh trong thoi han
quy dinh (t6i da la 15 thang). Uy ban cho rang vu viéc nay roi
vao gia thiét ndi trén va da tu choi cac yéu cau tinh bién pha gia
riéng cuia cac cong ty khong duoc lua chon. Quyét dinh tir choi
nay con dua trén thuc té la so cac cong ty duoc lua chon tu 3
nuoc xuét khau va ctia EC da la qua nhiéu va do do khong thé
b6 sung thém cac truong hop tinh bién pha gia riéng.

1.5. Nha xuat khau méi (xuat hién sau khi da
c6 quyét dinh ap dung bién phap tam thoi)

Sau khi co quyét dinh ap dung bién phap tam thoi, mot s6 nha
xudt khau mai tur cac nudc lién quan mai thong bao vé minh trudc
Uy ban, théng thuong la vao thoi diém cudi giai doan diéu tra, va
yéu cau duoc hudng quy ché nha xuat khau moi.

Mat vai chii thé trong s6 nay da chung minh dugc voi Uy ban la
dap ung day du cac yéu cau déi vai nha xuat khau méi (ho khong
xuét san pham lién quan sang EC trong giai doan diéu tra ma chi
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mai bat dau xuét khau sang EC sau giai doan nay, hoac da ky
cac hop dong khong hlly ngang dé xudt khau hang vai s6 luong
lon sang EC, va khong cé mai lién hé véi bat ky nha san xuét
xuét khau nao & cac nudc bi diéu tra vé san pham nay).

Do d6, cac nha san xuét-xuét khau nay duoc xem la nha xuét
khau mai va dugc hudng quy ché déi x, cu thé la cac bién phap
chong ban pha gia chinh thic, giong nhu quy ché ap dung doi véi
cac nha san xuét xuat khau hop tac nhung khong duoc lua chon
diéu tra va thué chong ban pha pha chinh thiic dugc xac dinh cho
ho theo quy dinh tai Diéu 9.6 Quy dinh vé chéng ban pha gia EC.

1.6. Ap dung cac bién phap chinh thirc

Ngay 28/11/1997, Hoi dong Chau Au thong qua Nghi quyét ap thué
chong ban pha gia chinh thiic doi véi san pham khén lanh tréi giuong
cotton nhap khau co xudt xd tir Ai Cap, An D6 va Pakistan’.

Theo yéu cau cla mét s6 nha san xuat-xuat khau (néu trong ban
binh luan cta ho ddi voi quyét dinh so b clia Uy ban), Uy ban da
dong y thuc hién mét s6 diéu chinh trong céc tinh toan vé bién do
pha gia. Két qua la mot s6 bién do pha gia da duoc diéu chinh xudng
thap hon so voi muc thué tam thoi. Cu thé, bién pha gid chinh thuc
tinh cho cac nha xudt khdu hop tac An D§ 1a tu 2,6%-24,7%, 8,7-
13,5% doi voi truong hop clia Ai Cap va 0,1% voi Pakistan. Luu y 1a
¢ t6i 4 trong sO 7 cong ty Pakistan duoc lua chon cé bién pha gia
t6i thigu (dudi 2%), do do viéc diéu tra doi vai 4 cong ty nay duoc
cham dut va ho duoc hudng muc thué chdng ban pha gia la 0%,

* Nghi quyét Hoi dong (EC) s6 2398/97 ngay 28 thang 11 nam 1997, vé viec ap thué chéng
ban pha gia chinh thic d6i voi san pham la khan lanh trai giuong cotton nhap khéu tir Ai
Cap, An Do va Pakistan; Cong bao s6 L 332 ngay 4 thing 12 nam 1997, trang 1. Can luu y
rang theo cic quy dinh veé chong ban pha gid ctia EC thi viec ap dung céc bién phap tam thoi
thuoe pham vi tham quyen ctia Uy ban va khong can phai thong qua thu tuc bo phiéu chinh
thue cua cac Quéc gia thanh vien (xem Diéu 7.4). Do vay, cac bién phap chong ban pha gia
chinh thuc se duoc Hoi dong thong qua trir khi Hoi dong quyét dinh bo phiéu theo nguyén
tac da s6 dé phan doi kién nghi cua Uy ban trong thoi han mot thang sau khi duoc dé trinh
(Dieu 9.4). Hoi dong se quyét dinh trén co so ban stra d6i cua Quy dinh vé chéng ban pha gia
cua EC ngay 8 thang 3 nam 2004.

* Theo Dieu 9.3 cua Quy dinh vé chéng ban pha gia cia EC. Tuy nhién, theo quy dinh nay
cdc nha xudt khau co bien do ban pha gia téi thiéu de minimis van la bén lién quan trong vu
kién va co thé bi dieu tra lai trong bat ky thu tuc t6 tung nao duoc Uy ban tién hanh sau do.
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Vé van dé nay, luu y la cd su phan biét gitia «viéc diéu tra» va
«vuy viéc chdng ban pha gia».

Quy dinh vé chdng ban pha gia clia EC néu rd su phan biét nay
trong Diéu 9 (2) va 9 (3) (quy dinh «viéc diéu tra hoac vu viéc
chéng ban pha gia phai duoc chdm dut [....]», hiéu theo nghia
la viéc diéu tra chi la mét giai doan mang tinh thd tuc trong mét
vu viéc chong ban pha gia - giai doan phuc vu cho viéc ra quyét
dinh cudi cung vé viéc ban pha gia va thiét hai - trong khi mét
vu viéc chong ban pha gia bao trum toan bd qua trinh tu khi khoi
xuong diéu tra cho dén khi hét han &p dung hoac huy bién phap
chéng ban pha gia.

Tuy nhién, Diéu 9 (3) cling néu rd rang cac nha xuét khau co bién
pha gia thudc dién «de minimis» (khong dang ké) va do d6 duoc
hudng muic thué chdng ban pha gia la 0% van la déi tuong clia vu
viéc chéng ban pha gia va co thé bi diéu tra lai trong bét ky cudc
ra soat nao tién hanh sau dé bdi Uy ban theo quy dinh tai Diéu 11.

2. GIAI QUYET TRANH CHAP
TRONG KHUON KHO WTO

Sau khi Nghi quyét ap thué chdng ban pha gié chinh thic cla Hoi
dong Chau Au duoc dang tai, An Do da quyét dinh khai kién bac bo
lénh ap thué nay theo Co ché giéi quyét tranh chép cla WTO. Theo
An B thi céc bién phap chéng ban phé gia ciia EC vi pham nhiéu
diéu khoan trong Hiép dinh vé Chong ban pha gia ctia WTO. Ngay
12/3/2001, Co quan giai quyét tranh chap (DSB) ctia T6 Chuc
Thuong mai Thé gidi (WTO) da thong qua Phan quyét (do Ban hoi
tham soan thao va dugc Ban Phuc thdm diéu chinh) vé vu tranh
chap “EC-thué chong bén pha gia doi voi khan lanh tri givong
cotton nhép khau tir An D6’

° Cu thé xem Phan quyét cua Ban Phuc thim, Cong dong (;hflu Au - thué chéng ban
pha gia déi voi khan lanh trai givong cotton nhap khau tir An Do, WT/DS141/AB/R.

KHAN LANH TRAI GIUONG LOAI COTTON >

Xin nhac lai rang khi tién hanh kién chéng ban pha gia déi voi
hang hoa nhap khau tu mét nudc thanh vién WTO, co quan diéu
tra (trong truong hop nay la Uy ban Chau Au) phai tuan tha cac
quyén va nghia vu quy dinh tai cac Hiép dinh cia WTO ma cu
thé la Diéu VI Hiép dinh GATT 1994 va Hiép dinh vé chéng ban
pha gia cua WTO.

Do d6 cac bién phap chdng ban pha gia ap dat déi véi hang hod
nhap khau tu mét nuoc thanh vien WTO phai dap Ung cac doi
héi vé tha tuc va ndi dung quy dinh trong cac nguyén tac khung
lién quan cua WTO.

Méc du WTO - ma chinh xac hon la co ché giai quyét tranh chap
clia WTO - la mot thiét ché da phuong ma chi cac qudc gia moi
c6 quyén tiép can (ca nhan cac nha san xuét, xuét khau khong
c6 quyén nay), mbi nha san xuét/xuét khau cho rang cac nguyén
tac cua WTO da bi vi pham déu c6 quyén tiép can co quan co
thdm quyén cta nudc minh dé thuyét phuc Chinh pha khai kién
ra Co quan giai quyét tranh chap cia WTO (DSB).

Vi viéc Bai hoi dong WTO thong qua quy ché thanh vién WTO
cua Viét Nam vao 7/11/2006, tu thang 1/2007, cac nha san
Xuét/xuét khau Viét Nam cing sé co co hdi nay.

2.1. So luoc vé cac két luan trong Phan quyét

Phan quyét két luan rang cac bién phap thué chéng ban pha gia
ma EC ap dat doi voi san pham khan lanh tri giuong cotton nhap
khau tir An D6 khong tuan thi Hiép dinh vé Chdng ban pha gia
ctia WTO (ADA), cu thé la da vi pham cac diéu khoan sau:

+ Diéu 2.4.2 cta ADA do da st dung phuong phap «quy
vé khong» (zeroing) khi tinh toan bién do pha gia cho
nhiing san pham thudc cac loai khac nhau

+ Diéu 3.4 clia ADA do khong danh gia day du cac nhan
t6 gay thiét hai néu trong Diéu khoan nay va da st dung
thong tin tir cac nha san xuét khong thudc nganh san
xuat trong nuéc lién quan;
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+ Diéu 15 clia ADA do khong xem xét kha nang &p dung
cac hién phap khac co tinh xay dung ma |é ra phai ap
dung dai véi truong hop clia An D6 véi tu cach 1a mot
nudc dang phat trién.

2.2. Vé van dé “Zeroing” (quy vé khéng)

Trén thuc té, trong qua trinh tinh toan 16 hang cu thé nao da ban
pha gid, déi khi co quan diéu tra phai thuc hién kha nhiéu phép
tinh so sanh gia xuét khau voi gia thong thuong va sau do phai
t6ng hop két qua chung tir cac so sanh riéng |é nay dé tinh ra
mét bién pha gia cho san pham néi chung.

Trong vu viéc nay, Uy ban da tinh bién pha gia theo cach thuc
sau: truoc hét Uy ban tinh bién pha gia déi voi moi loai san
pham khac nhau, tiép d6 Uy ban tinh gop cac két qua nay dé ra
mot bién pha gia déi voi san pham noi chung. O budc thu nhat,
dé tinh bién pha gia, Uy ban dem gia xuét khau binh quan gia
quyén ctia moi loai san pham so sanh vai gia thong thuong binh
quan gia quyén ctia loai san pham do. Tuy nhién déi voi nhing
loai san pham co két qua so sanh mang gia tri am (tdc la gia
xudt khau cao hon gia thong thuong, hay con goi la bién pha gia
am) thi Uy ban da chuyén céc bién pha gia co gia tri am nay vé
bang 0 chu khong st dung gia tri &m. Bang cach nay, khi tong
hop tét ca cac bién pha gia cla tling loai san pham dé xac dinh
bién pha gia cho san pham néi chung, cac bién pha gia am da
khéng duoc st dung dé bu dap cho cac bién pha gia duong.
Nguoi ta goi kiéu tinh nhu thé nay la “zeroing”, hé qua clia kiéu
tinh nay la nd sé lam cho két qua tinh toan bién pha gia luon bi
doi Ién do cac bién pha gia duong da duoc tinh voi trong s6 Ion
hon trong khi cac bién pha gia am lai bi bd qua.

Trong két luan clia minh Ban Phuc tham giG nguyén cac két
luan ctia Ban Héi tham va déc biét nhdn manh dén viéc cac tinh
toan bién do pha gia phai tuan tha cac quy dinh cta ADA. Trén
co s6 dinh nghia vé ban pha gia tai Diéu 2.1, Ban Phuc tham
cho rang viéc tinh toan bién d pha gia chi co thé dugc thuc hién
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cho mot san pham néi chung chu “khéng phai la tinh cho “ting
giao dich riéng lién quan dén san pham do hoac tung loai/kiéu
cu thé clia san pham do”. Ban Phic tham cling cho rang dé dat
duoc két qua nay, Diéu 2.4.2 clia ADA yéu cau viéc tinh toan
phai dua trén két qua cla tat ca cac giao dich lién quan. Do dd,
Ban Phuc thdm cho rang Uy ban Chau Au, bang cach ap dung
phuong phap zeroing, da bé qua mét s6 giao dich khi tinh todn
bién pha gia déi véi san pham noi chung.

2.3. Vé van dé nudc dang phat trién

Vu EC-Khan trai giuong nay la vu dau tién lién quan dén viéc ap
dung cac quy dinh vé doi xu déc biét va khac biét quy dinh tai
Diéu 15 cta ADA danh cho cac nudc dang phat trién trong linh
vuc chong ban pha gia. Do do, n6 cd y nghia dac biét doi véi
cac nudc dang phat trién.

Diéu 15 ADA quy dinh nhu sau “Nudc Thanh vién phat trién
phai danh su luu tdm dac biét dén tinh trang dac biét cua cla
Nudc Thanh vién dang phat trién khi xem xét viéc ap dung cac
bién phap chong ban pha gia theo Hiép dinh nay. Can xem xét
kha nang ap dung cac bién phap khac co tinh xay dung theo
Hiép dinh nay trudc khi dp dung cac bién phap thué chong ban
phé gia trong truong hop chung c¢é anh hudng dén quyén loi
quan trong clia Nudc Thanh vién dang phat trién”.

Lap luan truéc Ban Hgi tham, An Do cho rang EC da khong ap
dung quy dinh noi trén, dac biét la da khong co su luu tam hop
ly dén cac c6 gang cla cac nha san xuét-xuét khdu An Bg trong
viéc dua ra cac cam két vé gia dé thay thé viéc ap dung cac
bién phap thué chéng ban pha gia. Ban Hoi tham két luan rang:

+ Thi nhat, nghia vu xem xét kha nang ap dung cac bién
phap khac c6 tinh xay dung phai dugc thuc hién trudc khi ap cac
muc thué chong ban pha gia chinh thuc;

+ Thu hai, thuat ng “xem xét” co nghia la co quan ¢
tham quyén phai “thuc hién cac hanh dong xem xét tich cuc, véi
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quan diém cdi mo, cac kha nang ap dung mét bién phap khac
phuc ¢ tinh xay dung truoc khi ap dung mét bién phap chong
ban pha gia”;*

+ Thu ba, viéc EC khong phan hoi dé xuét cta cac nha
xuat khau lién quan ma chi don gian la tu chéi dugc xem la da
khong thuc hién nghia vu xem xét cac kha nang ap dung bién
phap khac phuc khac ¢ tinh xay dung theo Diéu 15 ADA.

Vi cac lap luan trén, Ban Hoi tham da giai thich cac quy dinh
trong Diéu 15 ADA theo hudng xac dinh rd cac nghia vu ma
nuoc Thanh vién phat trién trong WTO phai thuc hién déi voi
nuoc Thanh vién dang phat trién khi ap dung cac bién phap
chong ban pha gia. EC da khong khang nghi két luan nay cla
Ban Hoi tham.

2.4. Vé tinh chac chan va c6 thé du doan truéc
vé mat phap ly trong khung khé WTO

Ké tur khi thanh lap WTO nam 1995 dén nay, co quan giai quyét
tranh chdp ( bao gém cac Ban Hoi thdm duoc thanh lap theo
tling vu viéc va Co quan Phic tham thuong truc) da hinh thanh
duogc mot hé thong an 1é kha phong phu vé céac van dé chong
ban pha gia.

Dac biét, cac phan quyét clia Co quan Phuc tham (trong mot
ching muc nao do, co quan nay co thé xem la “toa phuc
tham/khang an” trong hé thdng giai quyét tranh chép cta WTO)
¢ gia tri bat budc thuc hién va gioi han “khong gian tu do” clia cac
co quan c6 tham quyén trong diéu tra chéng ban pha gia quéc gia.
Hé thdng “an 16” nay da tao ra tinh chac chan va co thé du doan
truoc vé mat phép Iy cho cac quoc gia thanh vién WTO bi kién
chéng ban pha gia (dac biét a d6i vai cac nha san xuat/xuat khau).
Tuy nhién, xin nhan manh la DSB dua ra quyét dinh theo tung vu
viéc, va hoan canh cu thé clia tung vu tranh chdp khong phai luc
nao cting co loi cho cac nha xuét khau lién quan.

KHAN LANH TRAI GIUONG LOAI COTTON >

3. TAC DONG CUA PHAN QUYET
CUA DSB D0l VOI VU KIEN
CHONG BAN PHA GIA TAIEC

Phan quyét cia DSB da khién EC phai xem xét lai cac bién
phap thué chong ban pha gia ma EC dang ap dung ddi vi khan
lanh trai giuong nhap khau. Cu thé, EC da nhanh chdng ban
hanh mot Quyét dinh dac biét dé thuc thi Phan quyét cla EC,
huy bo, chinh stia hoac ap dung céc bién phap chong ban pha
gia phu hop véi Quy dinh vé chéng an pha gia cua EC va luu
tam t6i cac giai thich phap Iy trong Phan quyét ctia DSB’. Bang
Quyét dinh ciia DSB va dua ra nhiing nguyén tac chi dao dé cac
co quan lién quan Quyét dinh déc biét nay, EC da ra soat lai cac
bién phap thué dang ap dung trong vu viéc.

3.1. Ra soat lai cac bién phap dang ap dung
doi véi san pham c6 xuat xir tir An D6

Ngay 8/8/2001, EC thong qua mét Quyét dinh méi vé van dé
nay, co tinh dén Phan quyét va cac khuyén nghj lién quan cta
Co quan giai quyét tranh chép trong WTO - DSB®. Trong Quyét
dinh nay, Héi dong Chau Au danh gia lai cac két luan vé bién
pha gia va thiét hai trén co s& cac thong tin thu thap duoc trong
qua trinh diéu tra ban dau (nam 1996-1997).

Hoi dong Chau Au két luan rang trén thuc té ¢d viéc ban phé gia
va thiét hai, va da tinh toén lai c&c bién pha gié cho cac nha
xuat khdu An Do da hop tac trong qua trinh diéu tra ma khong

¢ Xem Phan quyét cua Ban Hoi thim, WT/DS141/R, doan 6.233).

"Quy dinh cua Hoi dong (EC) s6 1515/2001 ngay 23 thang 7 nam 2001 vé cac bién phap
ma Cong dong c6 thé ap dung theo phan quyét cua Co quan gidi quyét tranh chép cua
WTO vé nhung vén deé lién quan toi chong ban phd gid va tro gid.

 Quyét dinh cua Hoi dong (EC) s6 1644/2001 ngay 8 thang 8 nam 2001, sua doi Quyét
dinh (EC) s6 2398/97 vé viéc ap dung thué chong ban phd gia chinh thuc d6i voi san
pham la khan lanh trai givong cotton nhap khau tr Ai Cap, An Do va Pakistan va tam
ngimg viéc dp dung Quyét dinh nay d6i voi san phim duoc nhap khau t An Do; Cong
bdo s6 L 219 ngay 14 thang 8 nam 2001, trang 1.
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ap dung phuong phap zeroing niia. Tuy nhién, Héi dong cling
quyét dinh tam ngung viéc thu thué chong ban pha gia doi véi
mat hang khan lanh trai giuong tir An Do. Trén thuc té, Hoi dong
cho rang cac khuyén nghi ctia DSB (hiéu mét cach day dd va chi
tiét) doi hoi phai xem xét nhiéu kha nang tinh todn chi phi ban
hang, hanh chinh va loi nhuan (phuong phap ap dung truéc day
la khong phu hop vai quy dinh clia WTO). Tuy nhién cac thong
tin thu thap duoc trong qué trinh diéu tra ban dau chua du dé lam
duoc diéu nay. Do do, can phai dinh chi viéc ap thué chéng ban
pha gia dé cac bén lién quan co co hoi cung cap thém thong tin,
ap luén, va néu co thé, dua ra yéu cau ra soat lai.

Trén thuc té, nganh san xuét trong nudc cltia EC da dua ra yéu
cau ra soat lai va Uy ban da tién hanh viéc ra soat trén co sé
yéu cau dé°. Tuy nhién, ra soat lai cho két qua la khong co viéc
ban pha gia gay thiét hai. Vi vay, ra soat da cham dit vao thang
12/2003 ma khong ap dung bién phap chong ban pha gia nao®.

3.2. Ra soat lai cac bién phap thué chong ban
pha gia déi voi san pham nhap khau tir Ai Cap
va Pakistan

Theo Diéu 2 Quyét dinh 1515/2001, EC cling ra soat lai cac
bién phap chéng ban pha gia da dugc ap dung doi voi khan lanh
trai giudng nhap khau tu Ai Cap va Pakistan. Két qua la san
pham nhap khau tu Pakistan khong con bi ap thué: nguyén
nhan la viéc tinh toan lai cho thay khong cé hién tugng ban pha
gia"". Cac bién phap chéng ban pha gia ddi véi san pham tu Ai
Cap bi dinh chi véi ly do dé tinh toan chinh xac bién pha gia can
nhiéu thong tin chua dugc thu thap du trong qua trinh diéu tra
ban dau. Sau do, cac bién phap nay dugc cham dut hoan toan

 Cong bdo s6 C 39 ngay 13 thang 2 nam 2002, trang 17.

' Quyét dinh cua Hoi dong (EC) s6 2239/2003 ngay 17 thang 12 nam 2003, cham dut
viéc ra soat tam thoi timg phan va ra sodt bo sung vé cac bién phap chong ban pha gia
theo Quyét dinh 56 2398/97 cuia EC lien quan t6i cac san pham khan lanh trai giuong
cotton co xuat xt tir An Do; Cong bao s6 L 333 ngay 20 thang 12 nam 2003, trang 3.
" Quyét dinh cua Hoi dong (EC) s6 160/2002 ngay 28 thang 1 nam 2002, stra d6i Quyét
dinh cua Hoi dong (EC) s6 2398/97 [...] va cham dut vu kién doi voi cac san pham nhap
khau tir Pakistan; Cong bao s6 L 26 ngay 30 thang 1 nam 2002, trang 1.

KHAN LANH TRAI GIUONG LOAI COTTON >

bdi khdng cd ai yéu cau ra soat lai cac bién phap nay khi Uy ban
ra thong bao vé viéc cac bién phap nay sap hét hiéu luc®.

3.3. Viéc khong tuan thu cac phan quyét trong
khuén khé WTO

Vu “khan lanh trai giuong” cho thay viéc kiém soat mang tinh
phap ly theo cac nguyén tac khung ctia WTO da gop phan bao
dam viéc ap dung dung cac quy dinh ctia WTO va diéu nay cho
phép xem xét lai cac bién phap chdng ban pha gia. Tuy nhién,
ciing phai luu y rang viéc tuan thi ngay cac phan quyét (giong
nhu EC da lam trong truong hop nay) khong phai la cach hanh
XU hién nhién cla cac qudc gia trong tat ca cac truong hop.

Theo Diéu 21 Quy tac vé giai quyét tranh chap trong khudn kho
WTO (viét tat la DSU), qudc gia thanh vién WTO bi két luan la
vi pham phai nhanh chéng thuc hién cac khuyén nghi hoac
phan quyét ctia DSB (tuc la cac phan quyét cla Ban Hoi tham
hoac ctia Co quan phuc tham) nham dam bao giai quyét co hiéu
qua cac tranh chap vi loi ich cla tat ca cac thanh vién WTO.
Tiéc la khong phai ltc nao céc thanh vién WTO ciing thuc hién
nghia vu “tuan thi mét cach nhanh chong” nay.

Trong hoan canh nay, Diéu 22 ctia DSU cho phép quac gia thanh
vién thang kién co quyén nging viéc thuc hién cac cam két (vi du
tam nguing muic thué nhap khau uu dai) néu cac khuyén nghi hoac
phan quyét khong dugc thuc thi trong mét khoang thai gian hop ly.

4. VU PIEU TRA THU 2 DOI VOI SAN PHAM
NHAP KHAU TU PAKISTAN

Ngay 18/12/2002, trén Cong bao, Uy ban ra thong bao khéi
xuong diéu tra mot vu kién chong ban pha gia mai doi véi khan

" Cong bao s6 C 65 ngay 14 thang 3 nam 2002, trang 12.
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lanh trai giuong loai cotton nhap khau tu Pakistan®. Bon kién do
Hoi dong Bong va Lién minh cac nganh san xuat dét may Lién
minh Chau Au (Eurocoton) dung tén nop ngay 4/11/2002.
Cling giéng nhu trong vu diéu tra dau tién déi voi san pham nay,
Uy ban chon mét mau diéu tra gdm 6 nha san xuét xudt khau.
Tuy nhién, trong qua trinh diéu tra thuc dia tai Pakistan, Uy ban
da nhan duoc mét la thu nac danh de doa truc tiép tinh mang
clia cac can b dang tién hanh diéu tra thuc dia tai nuéc nay.
Viéc diéu tra thuc dia, vi vay, bi gian doan va két qua la méi chi
¢6 1 nha san xuat dugc diéu tra day du tai co so kinh doanh,
mot nha san xuat khac dang dugc diéu tra dé dang. Thém vao
do, Uy ban pha hién ra rang Cong ty da duoc diéu tra thuc dia
da cung cap thong tin gian lan.

Hé qua la bién pha gia tinh cho 6 nha san xuét xuét khau duoc lua
chon déu dua trén cac théng tin san co, theo Diéu 18 Quy dinh vé
chong ban pha gia clia EC. Két qua la thué chong ban pha gia
chinh thuc déi vdi tat ca cac nha xudt khau Pakistan 1a 13,1%".

4.1. Ra soat gitra ky do Uy ban tu khéi xuéng

Ngay 3/8/2004, Uy ban ra Thong bao khéi xudng viéc ra soat
gitia ky doi vdi bién phap thué chong ban pha gia vé mot s6 van
dé (con goi la ra soat ban phan)®. Uy ban tu khdi xuong viéc ra
soat nay (khong trén co so yéu cau cua bat ky bén lién quan
nao) vdi ly do cac thong tin ma Uy ban nhan dugc ké tir khi thuc
hién bién phap thué du dé cho thdy cac hoan canh da thay ddi
(cu thé la cac can trd déi vai viéc diéu tra thuc dia noi trén da
khong con) va do do can ra soat lai bién phap thué dé phu hop
voi hoan canh méi. Vi vay, Uy ban dé xuét tién hanh ra soat
gidia ky dot xut, chi gioi han & viéc ra soat bién pha gia, dé cac
nha xuét khau Pakistan co co hoi dé dua ra cac thong tin phan
anh sat thuc hon véi tinh hinh cta minh.

" Cong bao s6 C 316 ngay 18 thang 12 nam 2002, trang 6.

" Quyét dinh cua Hoi dong (EC) s6 397/2004 ngay 2 thang 3 nam 2004 vé viéc ap dung
thué chong ban pha gid chinh thuic déi véi san pham khan lanh trai givong nhap khau
tir Pakistan; Cong bdo s6 L 66 ngay 4 thang 3 nam 2004, trang 1.

¥ Cong bao s6 C 196 ngay 3 thang 8 nam 2004, trang 2.

KHAN LANH TRAI GIUONG LOAI COTTON >

V& nguyén tac, theo Diéu 11.3 Quy dinh vé chdng ban pha gia
cta EC, cac bién phap chéng ban pha gia chinh thic co thé
dugc ra soat lai trong qua trinh thuc thi (Ra soat gita ky). Ra
soat giia ky c6 thé tién hanh theo sang kién ctia chinh Uy ban
hoac theo yéu cau ctia mét nudc thanh vién EC. Céc nha xuét
khau, nha nhap khau hodc nganh san xuét ctia EC ciing ¢6 thé
nop don yéu cau Uy ban tién hanh ra soat lai nhung véi diéu
kién bién phap thué chong ban pha gia lién quan da thuc hién
duoc it nhat 1 nam. Pham vi ra soat gitia ky co thé gioi han ¢
mét s6 van dé cu thé (vi du chi ra soat vé bién pha gia, hoac chi
ra soat vé thiét hai), hoac giéi han & mot s6 nha xuét khau cu
thé (goi la “ra soat gitia ky ban phan”). Diém dang luu y trong
mot cudc ra sodt lai do Uy ban tu tién hanh la khong can phai
doi cho dén khi bién phap chong ban pha gia cé hiéu luc 1 nam
vi Uy ban ¢6 quyén khai xuong viéc ra soat lai vao bat ky thoi
diém nao trong thai gian thuc thi bién phap chong ban pha gia.
M6t 1an ndia, Uy ban lai tién hanh chon mau va da chon duoc 8
cong ty (phu hop véi Biéu 17 Quy dinh vé chéng ban pha gia
clia EC). Céc bang cau héi da duoc gi di cho cac cong ty duoc
lya chon va ho da tra 16i ding thoi han quy dinh.

4.2. Cac kho khan ky thuat gap phai trong qua
trinh ra soat gitra ky theo sang kién ctia Uy ban

4.2.1. Khéi luong ban hang co tinh dai dién
(“tiéu chi 5%”)

Gia thong thuong duoc tinh theo Diéu 2 Quy dinh vé chong ban
pha gia cta EC. Do do, trudc hét can phai xac dinh duoc téng
luong san pham ban tai thi truong noi dia (trong truong hop nay
|4 thi truong Pakistan) clia mdi nha san xuét xuét khau cé du lon
dé duoc xem la dai dién duoc cho lugng san phdm ma ho xuét
sang EC khong.

Theo doan 1 Diéu 2.2 Quy dinh vé chdng ban pha gia clia EC
thi chi c6 duy nhat 1 cong ty cé lugng san pham tuong tu ban
tai thi truong néi dia duoc xem la “c6 tinh dai dién” do co lugng
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hang ban tai thi truong néi dia vuot qua 5% téng luong san
pham ban sang EC ctia cong ty do.

Ngoai cong ty ndi trén, co ba nha xuét khau duoc lua chon khac
c6 san pham ban tai thi truong néi dia nhung chi chiém 2%,
0,5% va 0,2% luong san phdm ma ho xuét sang EC. Day la kho
khan chung clia cac cong ty c6 thién huong xuét khau trong cac
vu kién chéng ban pha gia (vi khong ¢ lugng ban hang néi dia
dd 16n dé dugc xem la “co tinh dai dién”). Trong nhiing truong
hop nhu vay, dé tinh bién do pha gia cho nhiing cong ty nay, Uy
ban sé tu tinh toan gia théng thuong (bang téng chi phi dé san
xudt va ban co lai mét don vi san pham) - con goi la gia théng
thuong “tu tinh toan”.

4.2.2. Gia théng thuéng “tu tinh toan”

Dai vai cac cong ty da dap Uing dugc “tiéu chi 5%” ndi trén (phan
4.2.1), Uy ban tiép tuc xem xét liéu luong hang ban tai néi dia
nay ctia moi cong ty co duoc ban trong “diéu kién thuong mai
binh thuong” khong (bang cach so sanh gia ban binh quan gia
quyén ctia moi san pham voi gia thanh clia san pham do).

Dai vai san pham dap Ung duoc diéu kién nay (tlc la co gia ban
binh quéan gia quyén cao hon hoac bang gia thanh), gia thong
thuong sé duoc tinh bang gia ban binh quan gia quyén thuc tra
clia tat ca lugng san pham ban noi dia do, khéng quan trong la
viéc ban hang co lai hay khong.

Déi voi cac san pham co gia ban binh quan gia quyén thdp hon
gia thanh thi gia thong thuong sé dugc xay dung theo Biéu 2.3
Quy dinh vé chéng ban pha gia cta EC. Nhiing cong ty nao roi
vao truong hop nay sé bi tinh gia théng thuong bang cach tinh
tng chi phi san xuét ra san pham dung dé xuét khau véi mot
chi phi hop ly cho viéc ban hang, chi phi chung, chi phi hanh
chinh (SG&A) va loi nhuan (Piéu 2.6 Quy dinh vé chong ban
pha gia cta EC).

Trong vu viéc nay, 7 nha san xuét xuat khau khac cing bi tinh

KHAN LANH TRAI GIUONG LOAI COTTON >

gia thong thuong theo cach “tu tinh todn” theo quy dinh tai Diéu
2.3 cta Quy dinh vé chéng ban pha gia clia EC vi khong dap
ung duoc diéu kién vé lugng ban hang noi dia mang tinh dai
dién (5%). Vi vay, doi voi tat ca cac cong ty nay, gia thong
thuong duoc tinh bang téng chi phi san xuét ra loai san pham
dé xudt sang EC cong vai mot khoan chi phi SG&A va loi nhuan
hop ly. Tuy nhién, mét van dé khéc lai phat sinh lién quan dén
viéc lua chon s6 liéu vé SG&A va loi nhuan nao dé tinh toan gia
thong thudng.

Theo Diéu 2.6 Quy dinh vé chong ban pha gia clia EC thi c6 3
phuong phap tinh SG&A va loi nhuan dé tinh toan gia théng
thuong cho nhiing cong ty khdng dap tng dugc tiéu chi vé lugng
ban hang ndi dia co tinh dai dién. Phuong phap thu nhat (Diéu
2.6(a)) dua trén chi phi SG&A va loi nhuan binh quan gia quyén
clia cac nha san xuét xudt khdu khac co luong san pham ban tai
néi dia dap (ng tiéu chi dai dién. Phuong phap nay khong thé ap
dung vi chi ¢6 duy nhat mét nha san xuét xuét khdu dang nay,
trong khi theo quy dinh phai c6 it nhat so liéu tu 2 cong ty nhu vay
thi mdi ¢6 thé tinh “binh quan gia quyén”®.

Phuong phép tht 2 (quy dinh tai Biéu 2.6(b)) cho phép st dung
sO liéu vé SG&A va loi nhuan cta san pham cung nhom hang
ban tai thi truong ndi dia ctia chinh nha san xuét xuét khau do.
Tuy nhién, phuong phap nay cting khéng dugc ap dung trong vu
nay vi cac nha san xudt xuat khau lién quan ciing khéng co loai
san pham cung nhém hang nao ¢6 lugng ban tai thi trudng noi
dia trong mang tinh dai dién va trong diéu kién thuong mai binh
thuong. Trong truong hop nay, cac cong ty co thé duoc xem la
¢6 ban loai san pham cung nhom hang néu ho ¢6 ban nhiing loai
thanh pham khac, vi du khan trai ban hoac rém ctia. Tuy nhién,
cac cong ty lién quan trong vu nay lai chi ban cac loai ban thanh
pham nhu soi hoéc vai, va nhiing loai nay thi khéng dugc xép
chung vao cuing nhom véi khan lanh trai giuong thanh pham.

' Day cung la mot trong nhung van dé duoc Ban Hoi tham va Co quan Phuc tham cua
WTO lam 1o trong vu EC - Khan lanh trai givong.
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Phuong phap thu 3 (quy dinh tai Biéu 2.6(c)) cho phép st dung
“bat ky mot phuong phéap hop Iy nao khac”, va Uy ban da phai
chon cach nay. Cu thé, cac chi phi SG&A va loi nhuan da duoc
xac dinh trén co sd binh quan gia quyén chi phi SG&A va loi
nhuén clia nha san xuét xuat khau duy nhéat cé lugng ban hang
tai ndi dia co tinh dai dién va 2 céng ty khac co lugng ban hang
noi dia chiém 2,2% va 0,2%".

Méac du lugng ban hang tai néi dia clia 2 cong ty nay khong du tinh
dai dién dé tinh gia thong thudng ctia ho dua trén gia ban hang tai
néi dia nhung lai di dé dam bao rang cac chi phi SG&A va loi
nhuan la c6 thé tin cay duoc dé tinh gia théng thuong “xay dung”
theo Diéu 2.6 Quy dinh vé chéng ban pha gia cta EC.

4.3. Ap thué chéng ban pha gia chinh thirc

Ngay 5/5/2006, Hoi dong EC thong qua bién phap thué chinh
thtc thay thé cho bién phap thué ap dung tai Quyét dinh trong
vu diéu tra ban dau déi véi san pham khan lanh tréi giuong nhap
kh&u tu An Do'. Bién do phé gia duoc diéu chinh lai véi cac
cong ty san xuét xuét khau duoc lua chon diéu tra va da hop tac
trong qua trinh diéu tra la 8,5% va 1,3% (bién do pha gia nay
duoc coi la muc t6i thiéu). Muc thué ap cho cac nha xuat khau
hop tac nhung khong duoc Iua chon dé diéu tra bang binh quan
gia quyén cta cac muc thué ap cho tat ca cac nha xuét khau
duoc lua chon, tuc Ia 5,8%. Muc thué ap cho cho nha xuat khau
khong hop tac la mic cao nhét ap cho cac nha xuét khau hop
tac duoc lua chon, tuc la 8,5%.

Méc du céch tinh muc thué nhu trén khong cé gi déc biét so voi
cach tinh trong cac vu viéc chong ban pha gia khac ¢ EC,
phuong phap nay van gay tranh cai bdi nd cho két qua la mét
s6 nha san xuét xuat khau khong duoc lua chon lai dugc hudng

'"Cong ty thu ba véi luong ban hang noi dia chiém 0,5% cuéi cung da khong duoc tinh
dén boi cong ty nay da bao cao ring viéc ban hang nay bi 16 nang, va do do khong thé
duoc coi la “ban hang trong diéu kién thuong mai binh thuong”.

¥ Quyét dinh cua Hoi dong (EC) s6 695/2006 ngay 5 thang 5 nam 2006, stra doi Quyét dinh
(EC) 56 397/2004 vé dp dung thué chéng ban pha gia d6i voi san pham khan lanh trai givong
cotton nhap khéu tir Pakistan; Cong bao s6 L 121 ngay 6 thang 5 nam 2006, trang 14.

KHAN LANH TRAI GIUONG LOAI COTTON >

muc thué thap hon cac cong ty duoc lua chon diéu tra von da
phai trai qua ca mét thu tuc diéu tra dai dac va phuc tap®.

5. KET LUAN

Vu khan lanh trai giuong la mét vu kién kha phuc tap, né cho
phép chiing ta cd mot cai nhin toan canh vé mét sd van dé co ban
trong cac nguyén tac va thuc tién vé chéng ban pha gia cta EC.
Cac van dé nay bao gom ky thuat chon mau, cac su kién xay ra
sau khi da ap thué chéng ban pha gia chinh thic (vi du nhu ra
soat lai, dinh chi va huy bo cac bién phap thué chong ban pha
gid) clng nhu cac van dé ky thuat lién quan dén viéc tinh bién do
pha gid (vi du xu ly cac bién pha gia am, xay dung gia tri thong
thuong khi khéng ¢ luong hang ban néi dia du tinh dai dién,...).
Vu khan lanh trai giuong nay cling déc biét nhay cam vé mét
chinh tri bdi trong d6 c6 su can thiép cla quy trinh x{ ly tranh
chéap clia WTO vao bién phap chong ban pha gia cla cac quéc
gia. Vu viéc nay cho thdy kha nang cac qudc gia thanh vién
WTO trong viéc hanh déng va bao vé nganh san xuat cta minh
vuot ra khoi khudn khé mét vu diéu tra chdng ban pha gia mang
tinh hanh chinh bang cach kién truc tiép bién phap thué chéng
ban pha gia ra mét hé thong giai quyét tranh chéap da bién. Day
la mét minh chung cho thay hé thong giai quyét tranh chap
trong WTO c6 thé la mét cong cu hau hiéu déc biét ddi véi cac
nudc dang phat trién dé chéng lai cac bién phap chéng ban pha
gia ma cac nudc thanh vién phat trién ctia WTO ap dat theo
cach thuc vi pham cac cam két quéc té ma ho da tham gia. Tu

¥ Luu y la tren thuc té, khi da khoi xuong ra soat lai, do van con nhung lo ngai nhit dinh
vé an ninh,,viéc xac minh cac du lieu do 08 nha xuit khau duoc chon vao mau cung cap
da khong thuc hién tai Pakistan noi co co s cua cdc cong ty nay ma la tai mot nuoc thu
ba, cu thé la tai Cong hoa Arab Emirates (Dubai). Cach thuc hét suc dic biet nay da tao
ra mot ganh nang lon vé hanh chinh va cong tac chuén bi cho cac cong ty hop tac khi phai
chuyén toi Dubai tat ca cdc du lieu va nhan su can thiét d€ phuc vu cho viée xdc minh.
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goc do nay, co thé thay la nhan thic clia DSB - co quan gii
quyét tranh chap ctia WTO vé quyén cla cac quéc gia dang
phat trién duoc hudng mot su doi xtr dac biét va khac biét nhu CASE STUDY NO 1
quy dinh tai Diéu 15 ADA c6 thé dugc xem nhu mét budc ngoat
danh dau qua trinh thuc thi cu thé clia cac diéu khoan vé déi xu
dac biét va khac biét ddi voi cac nudc dang phat trién trong hiép Country initiating the investigation: Europea

dinh vé chéng ban pha gia ciia WTO. Communities (EC)
Product under investigation: Cotton-Type Bed Linen
Countries under investigation: India, Pakistan, Egypt

The bed-linen case is one of the most complex cases in the
recent anti-dumping practice of the European Commission.
The complexity of the case is due in particular to the following
factors:

0 The proceeding initially targeted three exporting

countries (Egypt, India and Pakistan) including an
exceptionnaly large number of exporters;

a The initial findings of the Commission were challenged

by India through the WTO Dispute Settlement System
and were repealed by the WTO Dispute Settlement
Body (DSB);

a Following the decision of the DSB, the Commission had
to amend its initial regulation and to suspend or
terminate the proceeding accordingly;

O After the termination of the initial proceeding, a second

proceeding was initiated against imports of bed linen
originating in Pakistan, which resulted in the imposition
of duties in 2006.
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TYPICAL ANTIDUMPING CASES

1. INITIAL INVESTIGATION IN 1996

The complaint was lodged on 30 July 1996 by the Committee of
the Cotton and Allied Textile Industries of the European Union
(Eurocoton), an association of European textile and apparel
manufacturers representing in this case a major proportion of
Community production of cotton-type bed linen®.

1.1. Notice of initiation

On 13 September 1996, the Commission announced, by a
notice of initiation (NOI) in the Official Journal, the initiation of
anti-dumping proceedings conceming imports of cotton-type
bed linen originating in Egypt, India and Pakistan. The initiation
was in line with Article 5.9 of the EC antidumping Regulation,
which provides that if there is sufficient evidence to justify
initiating a proceeding, the Commission shall do so within 45
days of the lodging of the complaint.

It should be recalled that according to Article 5 (2) of the basic
Regulation the complainant has to provide “sufficient evidence”
to the Commission (i.e. the Complaints Office of DG TRADE)
showing the existence of (i) dumping, (i) injury suffered by the
Community industry, (i) a causal link between the alleged
dumping and the alleged injury suffered and demonstrating (iv)
that the adoption of antidumping measures would be in the
interest of the Community.

* Article 5.4 of Council Regulation (EC) n° 384/96, of 22 December 1995, on protection
against dumped imports from countries not members of the European Community (“the EC
antidumping Regulation™) provides that a complaint shall be considered to have been made
by or on behalf of the Community industry if it is supported by those Community producers
whose collective output constitutes more than 50% of the total production of the like
product produced by that portion of the Community industry expressing either support for
or opposition to the complaint. In addition, no investigation shall be initiated when
Community producers expressly supporting the complaint account for less than 25% of
total production of the like product produced by the Community industry.

COTTON-TYPE BED LINEN >

The complaint is firstly analyzed by the Complaints Office and
subsequently passes through a so-called “inter-service-
consultation” with the European Commission. If no major
objections are raised during this consultation, the complaint will be
transferred to the Director General of DG TRADE and
subsequently to the cabinet of the Trade Commissioner. Following
their approval the complaint is submitted to the Advisory
Committee for definitive approval by the Member States.

Once the Advisory Committee has approved the complaint the
initiation of the investigation will be published in the Official Journal
of the EU (“Notice of initiation”). In practice the Community
informs the competent authorities of a targeted country 10 days
before the publication of the Notice of Initiation. This information is
very important for the exporters/producers located in the targeted
country, in so far as it allows them to identify whether their own
products fall in the scope of the investigation and if there is a need
to co-operate in this proceeding.

The period of investigation selected by the Commission was
from 1 July 1995 to 30 June 1996.

In this regard it should be noted that the investigation will cover
two complementary assessments (i.e. a dumping analysis and
an injury analysis) carried out by two different teams of case-
handlers. The investigation is based on a so-called Period of
Investigation (“POI”) which covers a time-period of at least 6
months (see Article 6(1) of the basic Regulation). In practice the
POI covers a period of 12 months preceding the Notice of
Initiation. For the purposes of the injury assessment the
Commission may also take into account the evolution of the
injury factors for a longer period preceding the Notice of
Initiation, usually covering 3 to 4 previous marketing years.

1.2. Sampling

In view of the size and the complexity (especially related to the
very large number of exporters) of these proceedings, the
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Commission announced its intention to apply sampling
techniques in accordance with Article 17 of the EC antidumping
Regulation. Indeed, the EC Regulation provides that in cases
where the number of complainants, exporters or importers,
types of product or transactions is large, the investigation may
be limited to a reasonable number of companies, products or
transactions. Concerned parties wishing to participate in the
selection process were given 15 days to make themselves
known and provide sufficient information regarding, in
particular, their export quantities and their domestic sales.

The selection of the sample was made in agreement with the
representatives of the companies, associations and the
governments concerned. As far as exporting producers were
concerned, the Commission selected a sample of four
companies from Egypt, seven companies from India and seven
companies from Pakistan.

The Commission regularly applies sampling techniques
pursuant to Article 17 of the basic Regulation, when the
investigation involves a large number of exporters (or importers,
or product types). Under these circumstances the Commission
will limit the scope of investigation to a more manageable
number of exporters by using samples which are statistically
valid and provide a reliable picture of the domestic market
targeted by the investigation.

Article 17 of the basic Regulation does not provided any specific
parameters for the selection of the sample. In practice the
Commission will select exporters with a significant amount of
domestic sales and/or exports to the EC. Producers/exporters
whishing to be included in the sample have to submit a
sampling questionnaire within 15 days of the Notice of Initiation.

Finally, it should be recalled that the EC Commission regularly
consults the governmental authorities and the national
associations of the targeted country in order to establish a mutual
agreeable sample. As a consequence, companies seeking to
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cooperate actively in antidumping investigations should be in
close contact with the latter entities from the earliest stage of the
investigation (or even prior to the notice of initiation) in order to
increase their chances to be selected in the sample. As will be
explained below, the key aspect of being selected in a sample,
from an exporter's point of view, is that only those companies
selected in the sample will receive an individual dumping margin.

1.3. Like product

The product concerned in the initial investigation was “bed linen
of cotton-type fibres, pure or mixed with man-made fibres or
flax, bleached, dyed or printed”.

The Commission examined whether cotton-type bed linen
produced by the Community industry and sold on the
Community market, on the one hand, and cotton-type bed linen
produced in Egypt, India and Pakistan and exported to the
Community market, on the other hand, were alike.

The representatives of certain interested parties requested that
bleached bed linen should be excluded from the scope of the
proceeding on the grounds that it should not be treated as like
product. They claimed that bleached bed linen is technically
different from printed and/or dyed bed linen and that it has
different end users (mainly hospitals and hotels).

It must be noted that once the product under consideration, i.e.
the product exported from the country or countries under
investigation, is defined, it has to be examined whether the
product produced in the targeted third countries and sold for
export to the Community, and the product produced and sold by
the Community industry in the Community, are like products.
For exporting producers, it may be interesting to request the
exclusion of certain product types (especially if a specific
product type corresponds to a major proportion of their
production) if they consider that they are not alike with the
products produced in the EC.
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In the case of bed linen, the Commission found that there was
production in the Community of bleached bed-linen and that
certain types of the product were not used exclusively by any
particular category of users. The Commission therefore
concluded that although there were differences in the mix of
products produced in the Community, on the one hand, and
that sold for export to the Community or sold domestically in
the countries concerned, on the other hand, there were no
differences in the basic characteristics and uses of the
different types and qualities of bed linen of cotton-type fibres.
Therefore the domestic and export types in the countries
concerned, and types produced in the Community were
considered like products within the meaning of Article 1.4 of
the basic Regulation.

1.4. Imposition of provisional measures

On 13 June 1997, the European Commission published its
Regulation imposing a provisional antidumping duty on imports
of cotton-type bed linen originating in Egypt, India and
Pakistan?'.

In accordance with the constant Commission's practice, the
companies selected in the sample and which fully cooperated
with the investigation were attributed their own dumping margin
and individual duty rate. The individual dumping margins
calculated for India ranged between 27,3% and 3,9%, the
individual dumping margins calculated for Egypt between
13,5% and 9,1%, and the individual dumping margins for
Pakistan between 8,2% and 0,2%, which was considered to be
de minimis in accordance with Article 9.3 of the EC antidumping
Regulation.

In this context it should be emphasized that a full co-operation
during the investigation is of outmost importance for the

' Commission Regulation (EC) n® 1069/97, of 12 June 1997, imposing a provisional
antidumping duty on imports of cotton-type bed linen originating in Egypt, India and
Pakistan; Official Journal n° L 156, of 13 June 1997, p.11.
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outcome of the case, i.e. the duties finally imposed on the
imports of a given exporter. If foreign exporters/producers do
not co-operate the Commission may decide to base its findings
on the basis of “best facts available” pursuant to Article 18 of
the basic Regulation.

Article 18 states that “in cases in which any interested party
refuses access to, otherwise does not provide, necessary
information within the time-limits provided in this Regulation, or
significantly impedes the investigation, provisional or final
findings, affirmative or negative, may be made on the basis of
the facts available”. Cooperation therefore usually means that
a company has complied with the Commission's requirements
by supplying the requested information within the deadlines,
has accepted an on-spot verification of this information at its
premises, and has not otherwise impeded the investigation or
attempt to mislead the Commission in any way.

In the specific case of non-cooperation of a sampled company
the Commission may decide to exclude the respective company
which prevents this company from benefiting of an individual
duty rate.

The cooperating companies which were not finally retained in
the sample were informed that any anti-dumping duty on their
exports would be calculated in accordance with the provisions
of Article 9.6 of the basic Regulation, i.e. without exceeding the
weighted average margin of dumping established for the
companies in the sample. Accordingly, the dumping margins
applicable to such companies were set at 13,6% for India,
13,5% (for companies controlled by the State) and 13,0% (for
other companies) for Egypt, and 6,5% for Pakistan.

The companies which did not make themselves known within
the three weeks period foreseen by the NOI were considered as
non-cooperating companies. For these companies, it was
considered appropriate to set the dumpign margin at the level of
the highest dumping margin established for a company in each
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sample. This is a standard practice of the European
Commission, since the Commission does not want to unduly
grant a bonus for non-cooperation by assuming that the
dumping margin attributable to exporters/producers which did
not make themselves known is lower that the highest found for
a cooperating exporter/producer.

It is interesting to note that seven co-operating companies not
selected in the sample requested the calculation of individual
dumping margins in accordance with Article 17.3 of the basic
Regulation. Article 17.3 provides that in cases where the
examination has been limited (i.e. by application of the sampling
technique), an individual margin can nevertheless be calculated
for any exporters not selected in the sample who submits
necessary information (i.e. a duly completed exporter's
questionnaire) within the time limits set by the Commission. Such
an individual treatment will not be granted if the number of
applicants is so large that the individual examinations would be a
unduly burdensome and would prevent the completition of the
investigation in good time (i.e. maximum 15 months). In the case
of bed linen, the Commission considered that this would have
been the case and rejected the requests. This decision must be
seen in light of the already large samples selected for three
different exporting countries as well as for the European Union.

1.5. Newcomers after the imposition of
provisional measures

Following the adoption of provisional measures, a number of
exporters in the countries concerned made themselves known,
often at a very advanced stage of the investigation, and
requested new exporter status.

Some of them showed to the satisfaction of the Commission
that they did not export the product concerned to the
Community during the investigation period, that they started to
export to the Community after this period or that they have
entered into an irrevocable contractual obligation to export a
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significant quantity to the Community, and that they were not
related to any of the exporting producers in the respective
exporting countries which are subject to the anti-dumping
measures on the product concerned.

Consequently, those exporting producers were considered to be
new exporters and were granted the same treatment, in terms of
definitive measures, as the cooperating exporting producers not
included in the sample, i.e. and anti-dumping duty calculated in
accordance with Article 9 (6) of the basic Regulation.

1.6. Imposition of definitive measures

On 28 November 1997, the Coucil of the European Union adopted
a Regulation imposing a definitive antidumping duty on imports of
cotton-type bed linen originating in Egypt, India and Pakistan®.

At the request of certain exporting producers, which were
included in their comments on the Commission's provisional
Regulation, the Commission agreed to operate certain
adjustments to its dumping margin calculations. As a result,
certain dumping margins were lowered in comparison to the
provisional duties. The definitive individual dumping margins
calculated for cooperating exporters ranged between 24,7%
and 2,6% for India, 13,5% and 8,7% for Egypt, and 6,7% and
0,1% for Pakistan. It must be noted that four out of seven
sampled companies from Pakistan obtained dumpign margins
which were considered to be de minimis, i.e. below 2%. For
such companies, the investigation was terminated and they
received a 0% antidumping duty.sf®

In this context the difference between the terms “investigation”

? Council Regulation (EC) n° 2398/97, of 28 November 1997, imposing a definitive
antidumping duty on imports of cotton-type bed linen originating in Egypt, India and Pakistan;
Official Journal n” L 332, of 4 December 1997, p.1. It must be noted that under the EC
antidumping proceedings, the imposition of provisional measures falls within the competence
of the Commission and does not require a formal vote of the Member States (see Article 7.4).
Definitive measures, in turn, are adopted by the Council unless it decides by a simple majority
to reject the Commission's proposal within a period of one month after its submission (Article

9.4). The latter rule results from an amendment of the EC Regulation dated 8 March 2004.

? In accordance with Article 9.3 of the EC antidumping Regulation.
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and “procedure” should be underlined.

The basic Regulation introduces this distinction expressly
through Article 9(2) and 9(3) (stating that “[...] the investigation
or proceeding shall be terminated” [...]), being understood that
the investigation is only one procedural step in the context of a
proceeding - namely the procedure leading up to the final
determination of dumping/injury -, whereas the proceeding
covers the whole procedure from the initiation to the expiry or
repeal of the measures.

However, Article 9(3) specifies that exporters with de minimis
dumping margins (and consequently benefiting from a 0 % duty)
shall remain subject to the proceeding and may be
reinvestigated in any subsequent review carried out by the
Commission pursuant to Article 11.

2. WTO-LITIGATION

Following the publication of the Regulation imposing definitive
duties, the Republic of India decided to challenge the validity of
the measures through the WTO Dispute Settlement System.
According to India, the antidumping measures imposed by the
EC were violating several provisions of the WTO Antidumping
Agreement. On 12 March 2001 the Dispute Settlement Body
(DSB) of the World Trade Organization (WTO) adopted a Panel
report -as modified by the subsequent Appellate Body report-
on the case “European Communities - anti-dumping duties on
imports of cotton-type bed linen from India”.*

It should be recalled that when conducting anti-dumping
proceedings concerning imports of products originating in a
WTO Member, the investigating authority (e.g. the EC

** See in particular the Appellate Body report, European Communities — Anti—-Dumping
Duties on Imports of Cotton—Type Bed Linen from India, WT/DS141/AB/R.
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Commission) is subject to the rights and obligations provided in
the WTO Agreement, i.e. Article VI of the GATT 1994 and the
WTO Anti-Dumping Agreement.

Consequently, anti-dumping measures imposed on imports of
products originating in a WTO Member must meet all the
applicable procedural and substantive requirements set forth in
the WTO legal framework.

Even if the WTO - and more precisely its dispute settlement
system - is a multilateral organization exclusively accessible for
States (and not for individual exporters/producers) each
exporter/producer allegeing the non-compliance with WTO
rules is free to approach its respective national governments in
order to convince it to launch an action before the Dispute
Settlement Body (“DSB”) of the WTO.

Starting from January 2007 Viethamese exporters/producers will
have this opportunity, since the General Council of the WTO
approved Vietnam's WTO membership on 7 November 2006.

2.1. Overview of the findings

The report concluded that the antidumping duties imposed by
the EC on imports of bed-linen from India did not comply with
the WTO Anti-dumping Agreement (ADA) and had breached
the following articles:

+ Article 2.4.2 of the ADA, by “zeroing” negative dumping
margins for individual product types;

+ Article 3.4 of the ADA, by failing to consider all injury

factors listed in that provision and by considering
information from producers that were not part of the
domestic industry;

+ Article 15 of the ADA, by failing to explore the possibility

of constructive remedies, in light of the fact that India is
a developing country
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2.2. The specific issue of “Zeroing”

When calculating the amount by which sales have been
dumped, an investigating authority will sometimes make
multiple comparisons of export prices and normal value, and
then aggregate the results of these individual comparisons to
calculate a dumping margin for the product as a whole.

In this case, the EC Commission calculated the dumping amounts
in this manner by first calculating the dumping margin for each
product model, and then aggregating those results to calculate a
dumping margin for the product as a whole. For such comparison,
the Commission compared, for each model, the weighted average
normal value with the weighted average export price. However, for
those models where the price difference was negative (i.e. the
normal value was less than the export price), the Commission set
the dumping amount to zero, rather than use the negative figure.
In this way, when the Commission aggregated the amount of
dumping for each of the models, there were no negative dumping
amounts to counterbalance any positive amounts. This practice is
know as “zeroing”, and its main effect is to artificially increase the
amount of dumping found, by granting excessive importance to
the positive dumping margins found on the basis of a model-by-
model comparison, while disregarding the negative ones.

The Appellate Body upheld the Panel's findings and focused on the
fact that the provisions of the ADA govern the calculation of
dumping. Based on the definition of dumping in Article 2.1, the
Appellate Body considered that under the ADA, a dumping
calculation can only be made for a product as a whole “and not for
individual transactions concerning that product, or discrete models
of that product”. The Appellate Body also noted that to that effect,
Article 2.4.2 of the ADA requires a comparison of all comparable
export transactions. As a result, the Appellate Body considered that
by using zeroing for some models, the Commission failed to take
into account the comparison made for some transactions when
calculating the overal dumping margin for the product as a whole. s

COTTON-TYPE BED LINEN >

2.3. The relevance of the case for developing
countries

The EC - Bed Linen case was also of particular relevance for
developing countries in the area of antidumping, as it was the
first case in which application was made of the special and
differential treatment provisions of Article 15 of the ADA.

Article 15 of the ADA provides that: “It is recognized that special
regard must be given by developed country Members to the
special situation of developing country Members when
considering the application of anti-dumping measures under
this Agreement. Possibilities of constructive remedies provided
for by this Agreement shall be explored before applying anti-
dumping duties where they would affect the essential interests
of developing country Members”.

Before the Panel, India contented that the EC had failed to give
effect to that provision, in particular since it did not give appropriate
consideration to the attempts made by the Indian exporting
producers to propose price undertakings as an alternative to the
imposition of measures. The Panel made the following findings:

+ First, it considered that the obligation to explore

constructive remedies applies before the imposition of
definitive antidumping duties;

+ Second, it concluded that the term “explore” requires an
authority “to actively consider, with an open mind, the
possibility of such a remedy prior to imposition of an
anti-dumping measure...;”*

+ Third, it concluded that the failure of the EC to respond

in a manner other than bare rejection, to the request
made by the exporting producers, was constitutive of a
failure to explore possibilities of constructive remedies
under Article 15 of the ADA.

»See Panel report, WT/DS141/R, para. 6.233).
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The Panel therefore gave effect to the provisions of Article 15
ADA by clarifying the obligations borne by developed WTO
Members towards developing country Members when imposing
antidumping measures. This finding of the Panel was not
challenged on appeal by the EC.

2.4. Legal certainty and predictability under
the WTO framework

Since the establishment of the WTO in 1995 the dispute
settlement body (i.e. the different panels established and the
Appellate Body) established an abundant case-law on
antidumping issues.

Especially the findings of the Appellate Body (to a certain extent
the Appellate Body may be considered as the “court of appeal”
within the WTO dispute settlement system) are binding and
define the “room of maneuver” for the national investigation
authorities. This settled case-law provides a high degree both of
legal certainty and predictability for the targeted WTO Members
(especially for the exporters/producers) concerned. However, it
should be underlined that the DSB decides on a case-by-case
basis and the specific circumstances of a dispute may not
always be in favor for the targeted exporters.

3. IMPACT ON THE ONGOING
PROCEEDINGS

The ruling of the DSB led the EC to review the ongoing
measures applied against imports of bed linen. In particular,
the EC rapidly adopted a specific Regulation aiming at
giving effect to such DSB rulings and laying down the basis
for the EU institutions to repeal, amend or adopt Community
measures taken in application of the EC antidumping
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Regulation, in order to take account legal interpretations
made in a report adopted by the DSB*. On the basis of this
exceptional Regulation, the EC carried out reviews of the
existing measures.

3.1. Review of the measures concerning India

On 8 August 2001, the EC adopted a new Regulation with a view
to take into account the rulings and recommendations of the
Dispute settlement Body”. In that Regulation, the Council
reassessed the dumping and injury findings on the basis of the
information collected during the original investigation (1996-1997).

The Council concluded that there was dumping and injury
and calculated revised dumping margins for the cooperating
Indian exporters without applying the “zeroing” methodology.
However, the Council also decided to suspend the collection
of anti-dumping duty on imports of bed linen from India.
Indeed, the Council considered that a wider examination of
the impact of the recommendations would have necessitated
consideration being given to the various other alternatives to
calculate SG&A and profitsiio,, since the methodology
previously applied had been found to be inconsistent with the
WTO. However, the necessary information had not been
collected during the initial investigation. Therefore, the anti-
dumping duty was suspended in order to provide all
interested parties with an opportunity to submit information or
observation and if appropriate, request a review.

It must be noted that such a review was requested by the EC
Industry and subsequently initiated by the EC Commission®.
However, this review proceeding did not allow to find

* Council Regulation (EC) n° 1515/2001, of 23 July 2001, on the measures that may be
taken by the Community following a report adopted by the WTO Dispute Settlement
Body concerning anti-dumping and anti-subsidy matters.

" Council Regulation (EC) n° 1644/2001, of 8 August 2001, amending Regulation (EC)
n° 2398/97 imposing a definitive anti-dumping duty on imports of cotton-type bed linen
originating in Egypt, India and Pakistan and suspending its application with regard to
imports originating in India; Official Journal n° L 219, of 14 August 2001, p.1.

* Official Journal n° C 39, of 13 February 2002, p. 17.

https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

< TYPICAL ANTIDUMPING CASES

dumping and injury caused by dumped imports.
Consequently, the review was terminated without the
imposition of anti-dumping measures in December 2003.%

3.2. Review of the measures concerning
Egypt and Pakistan

Pursuant to Article 2 of Regulation 1515/2001, the Community
also reassessed the anti-dumping measures which had been
imposed on imports of bed-linen from Egypt and Pakistan. The
anti-dumping measures imposed on imports of bed-linen from
Pakistan were terminated, given that, as a result of the re-
calculation, no dumping was found®. The anti-dumping
measures on imports of bed-linen from Egypt were suspended
given that a precise determination of the dumping margin would
have required further information which had not been collected
during the initial investigation. The same measures
subsequently expired since no request for a review had been
received after the Commission had published a notice informing
of their impending expiry.”

3.3. Non-compliance with WTO-rulings

The “Bed linen case” tends to show that the legal control under
the WTO framework ensures the proper application of the WTO
rules and may provoke a reconsideration of the initial measures
imposed. However, it should be noted that such a prompt reaction
- as shown by the EC- cannot be taken for granted.

According to Article 21 of the WTO Dispute Settlement
Understanding (“DSU”) the condemned WTO Member has to
promptly comply with the recommendations or rulings of the

* Council Regulation (EC) n° 2239/2003, of 17 December 2003, terminating the partial
interim review and the expiry review concerning the anti-dumping measures imposed by
Regulation (EC) n° 2398/97 on imports of cotton-type bed linen originating, inter alia,
in India; Official Journal n° L 333, of 20 December 2003, p.3.

® Council Regulation (EC) n° 160/2002, of 28 January 2002, amending Council
Regulation (EC) n° 2398/97 [...] and terminating the proceeding with regard to imports
originating in Pakistan; Official Journal n° L 26, of 30 January 2002, p.1.

' Official Journal n° C 65, of 14 March 2002, p. 12.
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DSB (i.e. Panel - or Appellate Body rulings) in order to ensure
the effective resolution of disputes to the benefits of all
Members. Unfortunately, the “prompt compliance” is not always
respected by the WTO Members.

Under these circumstances, Article 22 of the DSU entitles the
succeeding Member State to suspend concessions (i.e.
suspension of favorable import duties) in the event that the
recommendations and rulings are not implemented within a
reasonable period of time.

4. SECOND INVESTIGATION AGAINST
PAKISTAN

On 18 December 2002, the Commission announced, by a
notice of initiation in the Official Journal, the initiation of a new
anti-dumping proceeding concerning imports of cotton-type
bedlinen originating in Pakistan.” The complaint was lodged on
4 November 2002 by the Committee of the Cotton and Allied
Textile Industries of the European Community (Eurocoton).

As in the first investigation, the Commission selected a sample
consisting of six exporting producer. However, during the
verification visits carried out in Pakistan, the Commission received
an anonymous life threatening letter addressed personally to the
officials carrying out the verifications. Consequently, the verification
visits had to be interrupted. For this reason, it was only possible to
carry out a full verification at the premises of one exporting
producer, while a partial verification was carried out at the premises
of another exporting producer. In addition, the Commission found
that the Company for which the information had been verified on
the spot had obviously supplied misleading information.

* Official Journal n° C 316, of 18 December 2002, p.6.
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Consequently, the dumping margin was calculated for all the six
sampled companies on the basis of facts available, in
accordance with Article 18 of the basic Regulation. This
resulted in a definitive anti-dumping duty of 13, 1 % for all
Pakistani exporters.”

4.1. Ex-officio Interim Review

By a notice of initiation of a partial interim review published on
3 August 2004, the Commission announced, that sufficient
information had been received since the imposition of the
definitive measures indicating that the security circumstances
had changed, i.e. that the above mentioned impediment to
conduct of verification visits had been removed. Therefore the
Commission exceptionally proposed to initiate an interim
review, limited to dumping aspects, in order to give the
opportunity to Pakistani exporters to have findings which better
reflect their situation.

Indeed, according to Article 11.3 of the EC antidumping
Regulation, the need for continued imposition of final anti-
dumping measures may be reviewed during the normal period of
validity of the measures. Such an interim review may be initiated
on the initiative of the Commission (ex officio) or at the request
of a Member State. Exporters, importers or the EC industry may
also request such a review, however only after one year from
their entry into force. The scope of the review may still be limited
to certain specific issues, such as to the dumping or injury
determination or to certain exporters (“partial interim reviews”).
The interesting aspect of an ex-officio review is that it is not
necessary to wait for a full year in order to formally lodge a
request for such a review, since the Commission has the
discretion to initiate such a review at anytime during the period
of application of antidumping measures.

? Council Regulation (EC) n° 397/2004, of 2 march 2004, imposing a definitive anti-
dumping duty on imports of cotton-type bed linen originating in Pakistan; Official
Journal n° L 66, of 4 March 2004, p. 1.

** Official Journal n° C 196, of 3 August 2004, p.2.
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Once again, the Commission selected a sample of exporting
producers composed of eight companies, in accordance with Article
17 of the basic Regulation. Questionnaires were sent to the exporting
producers, which responded within the prescribed deadlines.

4.2. Technical difficulties encountered during
the ex-officio interim review

4.2.1. Representative domestic sales (“5% test”)?

Normal value was calculated according to Article 2 of the basic
Regulation. Therefore, it was first established for each sampled
exporting producer, whether its total domestic sales of the like
product were representative in comparison with its total sales of
the product concerned sold to the Community.

In accordance with Article 2(2), first sentence, of the basic
Regulation, the domestic sales of the like product were found to
be representative for only one of the sampled companies since the
domestic sales volume of this company exceeded 5% of its total
export sales volume of the product concerned to the Community.

In addition to the above exporter, three other sampled exporters had
some domestic sales of the product concermned, which, however, only
represented 2,2%, 0,5% and 0,2% respectively of their sales volume
of the product concerned exported to the Community. This illustrates
a common difficulty faced by companies which are export-oriented
and involved in antidumping proceedings, i.e. the lack of
representative domestic sales. Indeed, in such cases, and for the
purpose of calculating an individual dumping margin for such
companies, the Commission will have to reconstruct the normal value.

4.2.2. Constructed normal value

The Commission examined whether the domestic sales of the
company having more than 5% domestic sales could be
considered as being made in the ordinary course of trade and,
for that purpose, compared the weighted average selling price
for each product type with its cost of production. For those
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products types where the weighted average price was equal to
or above the cost of production, normal value could be
established on the basis of the weighted average price actually
paid for all domestic sales of that type, irrespective of whether
these sales were profitable or not.

For those product types where the weighted average price was
below the cost of production, however, the normal value had to
be constructed in accordance with Article 2.3 of the basic
Regulation. For this particular company, normal value was
therefore constructed by adding to the manufacturing costs of
the exported types a reasonable amount for selling, general and
administrative expenses (SG&A) and for profit, in accordance
with Article 2.6 of the basic Regulation.

The same problem arose for the other seven sampled exporting
producers, for which normal value also had to be constructed in
accordance with Article 2.3 of the basic Regulation, since none
of them had representative domestic sales. For all these
exporters, therefore, normal value was constructed by adding to
the cost of manufacturing of each type exported to the
Community a reasonable amount for SG&A expenses and for
profit. However, a specific problem arose as to what SG&A and
profit figures should be used for such reconstruction.

Article 2.6 of the EC antidumping Regulation provides for three
methodologies to calculate SG&A and profit in order to
construct normal value for companies without representative
domestic sales. The first one, (Article 2.6(a)) relies on the
weighted average of SG&A and profit amounts of other
exporting producers for domestic sales of the product
concerned. This method could not be used since only one other
producer had representative domestic sales and that the data of
at least two companies are required in order to calculate a
“weighted average”.*
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The second method is that of Article 2.6(b), which allows to use
the SG&A and profit figures of the exporting producer under
consideration for sales of the same general category of
products on the domestic market. However, this method could
not be used either since the exporters concerned did not have
representative sales, in the ordinary course of trade, of the
same general category of products. In this case, companies
could have been considered as selling products of the same
category if they would have sold other types of finished made
ups, such as table cloths or curtains. However, the companies
concerned, were selling intermediary products, such as yarn or
fabric, which were not considered as belonging to the same
category as finished bed linen.

The third method (Article 2.6(c)) provides for the used of “any
other reasonable method” and was the one relied on by the
Commission. The SG&A expenses and profit were accordingly
determined on the basis of the weighted average of the SG&A
expenses incurred and profit realized by the sole companies with
representative domestic sales and of the two companies with
domestic sales representing 2,213 and 0,2 % respectively.*

In fact, it was considered that the domestic sales of these latter
two companies, although not representative for the purpose of
using domestic prices to calculate their own normal value, were
sufficient to ensure that the related SG&A and profit could be
considered as reliable for the purpose of applying Article 2.6(c)
of the basic Regulation.

4.3. Imposition of definitive measures

On 5 May 2006, the Council adopted definitive antidumping
measures amending the original Regulation.” The revised

» This was also one of the issues clarified by the WTO Panel and Appellate Body in the
EC - Bed Linen case.

* The third company with domestic sales representing 0,5% was finally not taken into
account because the company had reported a severe loss on those sales, which could
therefore not been considered as made “in the ordinary course of trade”

" Council Regulation (EC) n° 695/2006, of 5 May 2006, amending Regulation (EC) n°

397/2004 imposing a definitive anti-dumping duty on imports of cotton-type bed linen
originating in Pakistan; Official Journal n° L 121, of 6 May 2006, p. 14.
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dumping margins for the cooperating sampled exporting
producers ranged between 8,5% and 1,3%, which was considered
to be de minimis. The residual duty for cooperating exporters not
included in the sample was set at the level of the weighted
average duty of all companies included in the sample, i.e. 5,8%.
The residual duty for non-cooperating exporters was set at the
level of the highest individual duty calculated for the companies
included in the sample, i.e. 8,5%.

Although reflecting a regular practice of the European Commission,
this methodology was questionable since as a result, certain
exporting producers not included in the sample enjoyed a more
favorable duty rate than companies selected in the sample which
had undergone a complete and burdensome investigation
process.*

5. CONCLUSION:; 141

The bed linen case is a complex case which allows to have an
overview of several key aspects of the EC rules and practice in
the area of antidumping. These include the use of sampling
techniques, the various events which may occur following the
imposition of antidumping duties, such as reviews, suspension
and termination of measures, as well as some of the technical
aspects related to antidumping calculations (treatment of
negative dumping margins, construction of normal value in the
absence of sufficiently representative domestic sales, etc.).

* It must be noted that because of persisting safety concerns after the initation of the ex-
officio interim review, the verification of the data supplied by the eight sampled exporters
did exceptionnaly not take place in Pakistan, at the premises of the companies, but in a
third country, the United Arab Emirates (Dubai). This very exceptional measure imposed
a significant logistical and administrative burden on the cooperating companies, which
had to ship to Dubai all the data and staff necessary for the verification.
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The bed linen case is also emblematic for its highly sensitive and
political background, which included a complete WTO litigation
process against the original measures. This illustrates the
capacity of WTO Members to act and defend the interests of their
industry beyond the adminsitrative phase of an antidumping
investigation by formally challenging the measures in the context
of the multilateral dispute settlement system.

The bed linen case has proved that the WTO dispute seftlement
system can be an efficient tool in particular for developing
countries to challenge antidumping measures imposed by
developed WTO Members in breach of their international
commitments. In this regard, the acknowledgement by the DSB of
the right of developing countries to an effective special and
differential treatment as provided for in Article 15 of the ADA can
be seen as a milestone in the concrete enforcement of special and
differential treatment provisions available to developing countries.
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VU VIEC THU HAI

Nuéc diéu tra: Cong dong Chau Au (EC)
San pham bi diéu tra: Chat para-cresol
Nuéc bi diéu tra: Cong hoa nhan dan Trung Hoa

Trong thuc tién chéng ban pha gia cia Cong dong Chau Au, vu
diéu tra chong ban pha gia doi voi chat para-cresol la mot vu
viéc rat co y nghia ma cac nha san xuét, xuat khau nudc ngoai
can dac biét luu y. Cac nhan t6 16n nhat lam nén y nghia clia vu
viéc nay bao gém:

2 Vu viéc cho thay tam quan trong cla viéc xu ly cac van
dé lién quan dén san pham phu trong qua trinh tinh toan
gié thong thuong va nhing kho khan trong chinh qua
trinh tinh toan gia thong thuong «tu xay dung»;

0 Quyét dinh cudi cung clia EC da bi mét bi don Trung
Qudc khang an thanh cong tai Toa So thdm Cong dong
Chau Au (CFI) véi Iy do Uy ban Chau Au da khong thuc
hién dung nghia vu «can trong» khi diéu tra vu viéc;

2 Trén co sd quyét dinh clia Toa So thdm Cong dong
Chau Au, Uy ban Chau Au da phai ra théng bao hoan
tra lai tat ca cac khoan thué nhap khau da nép danh vao
san pham para-cresol cuia bi don Trung Quéc noi trén;
dong thoi nha san xuat nay duoc loai khdi nhom doi
tuong bi ap thué chong ban pha gia.
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1. DIEN BIEN VU KIEN

1.1. Khai xuéng diéu tra chong ban pha gia

Ngay 13/5/2002, Cong ty TNHH Degussa Knottingley, mét cong
ty cla Anh va la nha san xuat duy nhat dai dién 100% san luong
clia toan nganh san xuéat para-cresol clia EC da ndp don kién
chéng ban pha gia.'

Ngay 27/6/2002, Uy ban Chau Au (sau day goi la Uy ban) ra
Théng bao Khéi xuong vu diéu tra (sau day goi la Thong bao
diéu tra) trén Cong bao ca Lién minh Chau Au theo d6 cac san
pham para-cresol ¢o xut xu tu Trung Quéc duoc nhap khau
vao EC sé bi diéu tra chong ban pha gia. Quyét dinh khdi xudng
diéu tra nay la phu hop véi Diéu 5.9 Quy tac vé chdng ban pha
gia clia EC, theo do néu co di bang chung dé khéi xuong vu
kien chdng ban pha gia thi Uy ban sé khdi xuong vu didu tra
trong thoi han 45 ngay ké ti ngay nhan dugc don kién.

Xin luu y rang theo Diéu 5.2 clia Quy tac vé chong ban pha gia
clia EC thi nguyén don phai cung cép «dl bang chiing» cho Uy
ban (cy thé la Van phong thu ly don ctia Téng Vu Thuong mai
Uy ban Chau Au) chung minh su ton tai cda (i) hién tuong ban
pha gia, (ii) thiét hai ma nganh san xuat néi dia cua EC phai
chiu, (iii) méi quan hé nhan qua gitia hién tugng ban pha gia noi
trén voi thiét hai do va (iv) viéc ap dung cac bién phap chéng
ban pha gia la phu hop véi loi ich cia Cong dong.

' Dieu 5.4 cua Quy tac Hoi dong (EC) s6 384/96 ngay 22 thang 12 ndm 1995 vé bao ho
trude viec nhap khdu phd gia tir cac nuoc khong phai la thanh vien cua Cong dong
Chau Au (Quy tic vé Chong ban pha gia cua EC) quy dinh rang don kién se duoc coi
la da duoc nop bai nganh san xuat cua Cong dong hodc dai dién cuia nganh san xuét cua
Cong dong néu don kién do nhan duoc su ting ho tir cac nha san xuat cua Cong dong
c6 tong san luong chiém trén 50% téng san luong cua san phdm tuong tu do bo phan
d6 cua nganh san xuit cua Cong dong san xudt ra. Ngoai ra, se khong duoc khoi xuong
diéu tra néu cac nha san xuat cua Cong dong thé hién su ung ho cu thé déi voi don kien
chi dai dien cho dudi 25% téng san luong ctia san pham tuong tu do nganh san xudt noi
dia cuia Cong dong san xuat ra.

CHAT PARA-CRESOL >

Cu thé, d4u tién don kién duoc xem xét tai Van phong thu |y don
va sau do duoc chuyén sang giai doan duoc goi la «tu van lién
théng» voi Uy ban Chau Au. Néu khéng cé phan déi gi dac biét
trong giai doan tu van nay thi don kién sé duoc chuyén dén
Tong Vu trudng Téng Vu Thuong mai va tiép theo la dén Van
phong Uy vién Thuong mai Chau Au. Sau khi duoc cac co quan
nay chap thuan, don kien dugc chuyén tiép cho Uy ban Tu vén
dé Uy ban nay Idy y kién chép thuan chinh thic cta tung quoc
gia thanh vién EC. Khi Uy ban Tu véan da chap thuan don kién,
Théng bao khdi xudng vu kién chong ban pha gia sé duoc dang
trén Cong béo Lién minh Chau Au. Trén thuc té, Uy ban thuong
thong bao cho cac co quan nha nudc cé tham quyén cta nudc
xuat khau co hang hoa bi kién khoang 10 ngay truoc khi dang
Thong bao diéu tra chinh thuc. Viéc thong bao nay co y nghia
rat quan trong déi voi cac nha san xuét, xuat khau tai nudc bi
kién bdi ho sé phai can cu vao thong bao nay dé tu xac dinh
xem san pham ctia minh ¢6 thudc dién bi diéu tra hay khong va
tlr d6 quyét dinh minh ¢6 can hop tac trong vu kién hay khong.
V& qua trinh diéu tra, can luu y la viéc diéu tra sé bao gom 02
qua trinh diéu tra tuong ho (bao gom diéu tra vé viéc ban pha
gia, va diéu tra vé thiét hai) do hai nhém diéu tra khac nhau thuc
hién.

Viéc diéu tra duoc thuc hién dua trén cac so liéu (vé pha gia va
thiét hai) phat sinh trong «Giai doan diéu tra» - thuong la
khoang 6 thang lién truéc Thong bao diéu tra (xem Diéu 6.1
Quy tac vé chéng ban pha gia cua EC).

Trén thuc té, «giai doan diéu tra ban pha gia» thuong dugc an
dinh la 12 thang lien truoc Thong bao diéu tra. Trong vu viec
nay, «giai doan diéu tra» doi véi viéc ban pha gia duoc Uy ban
an dinh la giai doan tir ngay 1/4/2001 dén 31/3/2002.

V& digu tra thiét hai, Uy ban c6 thé phai tinh dén dién bién cac
yéu t6 thé hién thiét hai trong mét khoang thai gian dai hon, va
thuong la giai doan 3 hoac 4 nam lién trudc do. Cu thé trong vu
nay, viéc diéu tra xac dinh thiét hai duoc tién hanh trén céac yéu
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t0 xay ra trong giai doan tir 1/1/1998 dén cuoi giai doan diéu tra,
cu thé 14 t6i ngay 31/3/2002.

1.2. Chon mau

Vi 56 lugng cac nha san xuét xuét khéu Trung Quéc néu trong
don kién qua I6n, ban dau Uy ban cho rang can ap dung phuong
phép chon méu theo Biéu 17 Quy tac vé chong ban pha gid ca
EC. Va nhu da néu trong Thong bao khdi xuong diéu tra, dé Uy
ban c6 thé ra quyét dinh chon nha san xuat nao vao nhom duoc
diéu tra (nhom mau), cac nha san xuét phai tu «gioi thiéu/trinh
dién» minh truoc Oy ban va phai cung cép nhiing thong tin co
ban vé cac hoat déng cta minh lién quan dén san pham bi diéu
tra trong giai doan diéu tra (tuc la tu 1/4/2001 dén 31/3/2002).
Sau khi xem xét cac thong tin ma nha san xuét xudt khau cung
cép, va do s6 luong cac nha san xuét tra 1oi bang cau hoi dé
chon mau qua it (chi co 2 nha san xuét xuat khau quyét dinh
hop tac va cung cap céac thong tin nhu yéu cau) nén Uy ban két
luan rang viéc chon mau la khéng can thiét nia.

1.3. Thu tuc thu thap théng tin

Méac du Trung Quéc khong duoc ny ban xem la nuéc c6 nén kinh
té thi truong trong cac vu diéu tra chong ban pha gia, tling cong
ty don Ié ctia Trung Qudc van c6 thé ndp don xin duoc coi la cong
ty hoat dong trong céc diéu kién kinh té thi truong (bdi néu duoc
nhu vay, cac co quan diéu tra chéng ban pha gia cta Uy ban sé
st dung cac s6 liéu cta chinh nha xuét khau lién quan). Dé cac
cong ty Trung Quéc c6 thé ndp don xin dugc déi xd theo cach nay
(hay con goi la dugc «d6i xu riéng biét»), Uy ban da gti mau don
dé nghi cho tat ca cac nha san xuat Trung Quéc lién quan duoc
biét dén. Két qua la Uy ban chi nhan duoc 2 don dé nghi da duoc
dién day du tu 02 nha san xuat xuat khau Trung Quéc.

Pong thai, Uy ban gli Bang cau héi didu tra chinh thuc cho cac
bén lién quan «duoc biét dén» va cho tat ca cac cong ty khac
da ty gioi thiéu minh truoc Uy ban trong thoi han néu tai Thong
bao diéu tra. Uy ban nhan duogc ban tra 10i tir nha san xuat EC
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da ding don kién, 02 nha san xuat xuét khdu, mét nha san xuét
tai nuc thu ba co diéu kién tuong tu va 07 don vi s dung san
pham. Uy ban da nghién cuu va tham tra tat ca cac thong tin ma
co quan nay xem la can thiét dé xac dinh viéc ban pha gia, thiét
hai gay ra va loi ich Cong dong. Cac chuyén diéu tra thuc dia
cling da duoc tién hanh tai cac co s ctia 02 nha san xuat xuét
khau Trung Quéc, 01 nha san xuét tai nudc thu ba co diéu kién
tuong tu, 01 nha san xuat EC va 01 don vi st dung san pham
lién quan tai EC.

1.4. San pham tuong tu

San pham bi kién ban pha gia la para-cresol véi ty |& chat dong
phan t6i thiéu, do tinh khiét 97% tinh trong trang thai kho hoan
toan, xudt xi Trung Quéc (sau day goi la «san pham lién
quan»), thugc ma CN ex 2907 12 00.

Uy ban da tién hanh xem xét va di dén két luan 1a tét ca cac chat
para-cresol déu giéng nhau bai chung cé cung déc tinh vat ly,
hoa hoc co ban va hau hét la cé muc dich st dung gan giong
nhau. Diéu tra thuc dia doi véi nha san xuat EC va phan 16n cac
don vi st dung san phdm nay da khang dinh két luan néi trén.
Uy ban cho rang san pham para-cresol san xuét tai Trung Quéc
duoc ban noi dia ciing nhu xuét khau sang EC, san pham ban
tai thi truong néi dia cta nudc thi ba tuong tu va san pham do
nganh san xuat EC san xuat va ban tai thi truong EC vé co ban
co cac dac tinh vat ly va hoa hoc giéng nhau va duoc st dung
nhu nhau. Vi vay, Uy ban cho rang cac san pham noi trén duoc
xem |a san pham tuong tu theo dinh nghia tai Diéu 1.4 Quy tac
vé chong ban pha gia EC.

1.5.Diéu tra vé ban pha gia

1.5.1. D6i xur theo quy ché nén kinh té thi truong
(MET)

Theo Diéu 2.7(b) Quy tac vé chéng ban pha gia EC, trong cac
vu diéu tra chéng ban pha gia doi véi cac san pham nhap khau
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tu Trung Qudc, gia thong thuong cla san pham sé dugc xac
dinh theo quy dinh tai cac khoan tu 1 dén 6 Diéu 2 Quy tac doi
vGi cac nha san xuét xuét khau chung minh duoc rang minh dap
Ung cac tiéu chi néu tai Diéu 2.7(c), tuc la chung minh dugc rang
cac diéu kién cua nén kinh té thi truong da dugc ton trong va
tuan tht trong qua trinh san xuét va ban san pham lién quan.

Theo Quy tac vé chdng ban pha gia ctia EC thi cac tiéu chi nay
bao gom:

- Céc quyét dinh cla cong ty lién quan dén gia, chi phi,
cac yéu to dau vao, vi du nhu nguyén liéu tho, chi phi
cong nghé va nhan cong, cac yéu to dau ra, ban hang,
dau tu, duoc thuc hién theo cac dau hiéu thi truong phan
anh quan hé cung cau va khong co su can thiép dang ké
clia Nha nudc vao cac van dé nay.

- Cong ty co mot hé thong s6 sach ké toan rd rang, duoc
kiém toan doc lap phu hop véi cac tiéu chudn ké toan quéc
t€ va duoc s dung thdng nhét cho tat ca cac muc dich;

- Céc chi phi san xuat va tinh hinh tai chinh cta cong ty
khong bi bop méo dudi tac dong clia hé thong kinh té
phi thi truong truéc do, dac biét 1a cac hién tugng dinh
gia tai san thap, cac hinh thuc thanh ly tuong tu, cac
hinh thiic hang doi hang va thanh toan bang tru ng;

- Cong ty la déi tuong ap dung clia phap luat vé tai san va
pha san, tuc la hé thdng phap luat cho phép dam bao
tinh chac chan va 6n dinh vé mat phap ly trong hoat
dong kinh doanh ctia cong ty; va

- Cac ty gia chuyén d6i ngoai té duoc thuc hién theo gia
thi truong.

Nhu trén da dé cap, trong vu viéc nay co 02 nha san xuat xuat
khau yéu cau dugc déi xu theo quy ché nen kinh té thi truong
(MET). Uy ban cho rang ca hai cong ty nay déu thoa man duoc
cac diéu kién yéu cau va co thé dugc cong nhan quy ché MET.
Két luan nay ctia Uy ban dua trén cac cau tra |0i trong mau don
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yéu cau MET ma cac cong ty nay da nop va cac thong tin khac
thu thap duoc trong qua trinh diéu tra thuc dia. DU chua phai la
danh muc day di nhung nhiing yéu t6 dudi day thuong duoc Uy
ban st dung khi danh gia mét cong ty nao dé co dap ung cac
diéu kién dé dugc hudng MET hay khong:

- Trong co cau quan tri cla cong ty (Hoi dong quan
tri,...) o su hién dién cia mét dai dién Nha nudc hoac
nguoi dugc Nha nuéc hoac chinh quyén dia phuong
chi dinh va nguoi nay c6 anh hudng (co thé hoac thuc
t€ da gay anh huang) dén céac quyét dinh kinh doanh
cua cong ty khéng?

- C6 ton tai cac quy dinh cho phép dai dién clia Nha nudc
can thiép bang cach nay hay cach khac vao cac quyét
dinh kinh doanh clia cong ty khong? Lién quan dén yéu
to nay, thuong thi Uy ban rét chu trong viéc phan tich
Diéu 6 cla cong ty dang yéu cau quy ché MET;

- Cong ty o luu giti s6 sach ké toan theo cac tiéu chuan
ké toan qudc té (ma hién tai la tiéu chuan IFRS) hay
khong va co thé xudt trinh bao cao tai chinh voi xac
nhan ctia kiém toan déc lap khong? Theo thong Ié gan
day cua Uy ban thi day la yéu t6 t6i quan trong trong
cac phan tich MET;

- Cong ty co dugc hudang mét hinh thic trg cap bat ky
cua Nha nuéc khong dudi dang muc phi uu dai trong
nguon cung nang lugng, hop dong thué dat, nguon
cung nguyén vat liéu hay bat ky mot loai tro cap nao
khac khong? V& nguyén tac, Uy ban sé ¢§ gang danh
gia xem ligu tat ca cac yéu to dau vao va tai san cé anh
hudng dén chi phi va tinh hinh tai chinh ctia cong ty cé
dugc thuc hién theo tr gia thj truong hay khéng.

1.5.2. Nuéc thir ba co diéu kién tuong tu

Dai vai tat ca cac nha san xuat khac khong duogc hudng quy ché
MET, gia théng thuong sé dugc tinh toan theo cac quy dinh tai
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Diéu 2.7(a) Quy tac vé chéng ban pha gia cta EC, tic la theo
gia hoac tri gia tinh toan clia san pham tai mét «nudc thi ba co
diéu kién tuong tu» co nén kinh té thi truong (con duoc biét dén
dudi tén “nucc thay the”).

Trong vu viéc nay, nuoc thi ba c6 diéu kién tuong ty ma
nguyén don dé xuat lua chon la Nhat Ban. Thuc té Uy ban da
lién hé vai tat ca cac nha san xuét para-cresol duoc biét dén
ngoai EC va Trung Quéc (bao gém 01 nha san xuét tai An D9,
01 & Nhat Ban va 01 ¢ Hoa Ky) du rang cac nha san xuat cla
Nhat Ban va An D6 da tur chéi khong hop tac trong vu diéu tra
nay. Thém niia, phan 6n cac san pham séan xuét tai An D6 la
dé tiéu thu trong nudc.

Vi khoi lugng ban hang clia nha san xuat Hoa Ky mang tinh dai
dién (voi luong san pham ban tai ndi dia cao hon 5% lugng san
pham lién quan xuét khau tir Trung Quéc sang EC) va khong co
han ché dang ké nao ddi vai hoat dong nhap khau nén Uy ban
da quyét dinh chon Hoa Ky lam nudc thi ba co diéu kién tuong
tu thich hgp trong vu viéc nay.

Can luu y rang mac du Trung Quéc da tu chdp nhan thong 1é
nay trong Nghi dinh thu gia nhap WTO cua nuéc nay nhung
viéc lua chon mét nudc th ba tuong tu van con la viéc gay it
nhiéu tranh cai bdi thuong thi gida thi truong nudc xuét khau
bi kién va thi truong nudc thu ba d6 ¢6 nhiing khac biét rat lon,
dac biét la vé cac loai chi phi. Du rang Uy ban Chéau Au c6 thé
thuc hién mét so diéu chinh doi véi gia théng thuong tinh toan
theo cac thong s6 cla nudc thii ba nhung nhing diéu chinh
nhu vay thuong chi giéi han & nhiing khac biét vé tinh chat ky
thuat ctia san pham gitia hai thi truong va khong tinh dén
nhing khac biét nhu chi phi lao déng, chi phi méi truong...
Trong khi d6 nhiing khac biét kiéu nhu vay tai mét thi truong
phat trién (trong truong hop nay la Hoa Ky) va mét thi truong
cla nudc dang phat trién, nhu thi truong Trung Qudc, o thé
khién nguoi ta nghi ngo tinh tin cay va hop phap clia nhiing so
sanh nhu vay.
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1.5.3. Xac dinh gia théng thuong déi voi cac nha
san xuat xuat khau duoc huéng quy ché nén
kinh té thi truong (MET)

Theo Didu 2(2) ctia Quy ché, truac tién Uy ban kiém tra xem
doanh s6 ban hang para-cresol ban néi dia c6 mang tinh dai
dién hay khong, nghia la téng luong ban c6 bang it nhat 5% tong
luong xuat khdu san phdm nay vao Cong dong Chau Au hay
khong. Két qua diéu tra cho thay doanh s6 ban hang néi dia cta
ca 02 nha san xuat déu mang tinh dai dién.

Sau do Uy ban kiém tra xem viéc ban hang néi dia cta cac cong
ty ¢6 thé dugc coi la thuc hién trong diéu kién thuong mai binh
thuong theo Diéu 2(4) cta Quy tac vé chdng ban pha gia hay
khong. Diéu nay dugc thuc hién théng qua ty trong lugng ban
hang ndi dia khong 16 von cho cac khach hang doc lap trong
tong Ilugng ban tai thi truong trong nudc trong suét giai doan
diéu tra (IP). Vi chi ¢6 dudi 10% doanh s6 ban hang néi dia cla
san pham tuong tu trong giai doan diéu tra cta ca hai nha san
xuat xuat khau co lién quan cta Trung Qudc la co 1ai nén gia
thong thudng phai duoc xac dinh theo Diéu 2(3) ctia Quy tac vé
chdng ban pha gia (gia thong thuong “xay dung”).

Gia thong thuong dugc xay dung trén co sd chi phi san xuét cla
moi nha san xuét xuét khau cong voi mot khoan chi phi hop ly
cho viéc ban hang, chi phi chung va chi phi hanh chinh (SG&A)
va khoan loi nhuan ctia ho.

Cac chi phi SG&A cu thé cua tung cong ty duoc st dung béi
luong ban hang noi dia clia cac san pham tuong tu clia ca hai
nha san xuét xuét khau dap (ng tiéu chi “dai dién” theo nhu
dinh nghia tai Diéu 2(2) ctia Quy tac vé chdng ban pha gia,
nghia la lugng ban hang néi dia clia moi cong ty cao hon 5%
luong xuat khau san pham lién quan clia mdi cong ty tuong ung.

V& bién do loi nhuan, phu hop voi Diéu 2(6)(b) cta Quy tac vé
chong ban pha gia, ngudi ta da st dung bién dé loi nhuén clia cac
san pham cung loai véi san pham lién quan trong thi truong noi
dia. Trong vu viéc cu thé nay, cac cong ty lién quan co ban nhiing
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san pham hoa hoc hiu co co ban khac bén canh paracresol, va
chiing duoc xem la “cung nhom san pham chung”. Mac du khéng
¢6 dinh nghia chinh xac vé “nhom san pham chung”, thuong thi
cac san pham trong pham vi “nhom san pham chung” c6 mic do
tuong dong nhét dinh véi san pham dang bi diéu tra, vi du ching
cung thuéc mét nhanh thj truong, duoc ban cho cung nhdm khach
hang, dugc san xuat tu cung nhém nguyén vat liéu hodc co quy
trinh san xuét tuong dong. Tuy nhién, du cac yéu t6 ndi trén co thé
la nhiing chi dan kha cu thé cho viéc xac dinh “nhém san pham
chung” nhung co I& yéu t6 quan trong nhat van la viéc xem xét cac
s&n pham do co dugc xép vao cung “mang hoat dong kinh doanh”
trong cac tai liéu, ho so ndi bo clia cong ty hay khong.

1.5.4. Xac dinh gia théng thuong cho toan bo
cac nha san xuat xuat khau khac

Do céc nha san xuat cong tac déu duoc hudng doi xu theo Quy
ché nén kinh té thi truong (MET) nén viéc xac dinh gia thong
thuong cho toan bé cac nha san xuat khong cong tac khac dugc
thuc hién trén co s gia thong thuong cta san pham lién quan
tai nudc thi ba c6 diéu kién tuong tu, cu thé la Hoa Ky.

Pé xac dinh xem viéc ban mat hang para-cresol tai thi truong
My c6 dugc thuc hién trong diéu kién thuong mai binh thuong
hay khong, Uy ban da so sanh gia ban ndi dia véi toan bé chi
phi san xuét (nghia la chi phi san xuét cong véi chi phi SG&A).
Do dudi 20% luong hang loai nay ban tai thi truong néi dia 1a 16
von va do cho phi san xuét binh quan gia quyén thap hon gia
ban binh quan gia quyén nén gia thong thuong duoc xac dinh la
gia ban hang noi dia binh quan gia quyén clia toan bé céc giao
dich vai cac khach hang doc lap do nha san xuét dong y hop tac
v0i co quan diéu tra thuc hién tai My.

1.5.5. Xac dinh gia xuat khau

Tuan tha Diéu 2(8) cuia Quy tac vé chong ban pha gia, gia xuét
khau tinh cho cac nha san xuét xuat khau hop tac duoc xac dinh

CHAT PARA-CRESOL >

trén co s¢ cac muc gia da thanh toan hoac phai trd cho san
pham lién quan khi ban cho khach hang doc lap dau tién trong
Cong déng Chau Au.

Vi khong hop tac, gia xut khau cho cac nha san xuét xuét khau
con lai duoc xac dinh theo Diéu 18 clia Quy tac vé chéng ban
pha gia. Do khong c6 ngudn nao khac, déi véi cac san pham
tuong tu ma nha san xuét tai Hoa Ky ban tai thi truong nuoc nay,
gid xuat khau duoc tinh toan dua trén gia xut khau binh quan
gia quyén cua cac nha san xuat hop tac. S& di phai tinh gia xuat
khau clia cac san pham do nha san xuat Hoa Ky ban tai thi
truong Hoa Ky la bdi cac nha xuét khau khong hop tac cua
Trung Quoc nay khong dugc hudng quy ché MET va do dd, du
ho ¢o hop tac di chang nda, Uy ban van phai st dung gia théng
thuong tinh cho san pham clia cac nha san xuat Hoa Ky khi tinh
toan bién pha gia. Vi vay, Uy ban phai xac dinh loai san pham
ban tai Hoa Ky thay vi cac san pham clia cac nha san xuét hop
tac Trung Quéc. Ngoai ra, cac so liéu clia Eurostat khong st
dung dé tinh toan gia xuat khau dugc vi san pham lién quan chi
la mét phéan clia mot ma CN trong d6 bao gém ca cac san pham
khac véi nhiing co cau gia khac nhau.

1.5.6. Xac dinh bién dé ban pha gia bang cach
so sanh gia théng thuong voi gia xuét khau

Déi vai cac nha san xuét xuat khau hop tac, dé dam bao so
sanh cong bang giia gia thong thuong va gia xuat khau tai thoi
diém xuat xudng, mét s6 diéu chinh (théng qua cac loai khau tru
phu hop) da dugc thuc hién trong cac truong hop co khac biét
dugc chung minh la c6 anh hudng dén gia cting nhu dén viéc so
sanh gia phu hop véi Diéu 2(10) cta Quy tac vé chéng ban pha
gia, dac biét la cac khac biét vé cac chi phi va hoa hong van tai,
bao hiém, khuan vac va dong goi tuy tung truong hop cu thé.
Dai vai cac nha san xuat xuét khau khong hop tac, viéc so sanh
gia dugc thuc hién dua trén viéc so sanh gida gia xuét khau
trung binh cta 02 nha san xudt xuat khau Trung Quéc da hop
tac vai gia thdng thuong tinh cho nha san xuét Hoa Ky.
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Uy ban Chau Au xac dinh bién do ban pha gia clia cac nha san
xuat khong hop tac la 40,7%, va ctia 02 nha san xuat hop tac
tuong ting 1a 10,8% va 12,34%, duoc thé hién la ty I& phan tram
clia gia CIF giao tai bién gi6i clia Cong dong Chau Au, gia chua
bao gom thué.

1.6. Diéu tra thiét hai, méi quan hé nhan qua va
loi ich Céng déng

Song song vdi viéc didu tra ban pha gia, Uy ban Chau Au tién
hanh diéu tra xem nganh san xuat ctia Cong dong co chiu thiét
hai dang ké theo nghia cta Diéu 3(6) Quy tac vé chdng ban pha
gié hay khéng.

V& vén dé nay, Uy ban Chau Au nhan thdy rang mac du thuc té
muc tiéu thu cia Cong dong da tang thém 45% keé tu nam 1998
dén hét giai doan diéu tra nhung nganh san xuat clia Cong
dong khong thé hudng loi tron ven tir su phat trién nay: luong
ban hang cta nganh chi tang bang mot nda so véi mic tang
trudng vé tiéu thu cia Cong dong, trong khi dé luong nhap khau
tu Trung Qudc lai tang dot bién, dac biét la ké tu nam 2000. Ve
xu huéng tang gid, Uy ban ciing nhan thay nganh san xuét cla
Cong dong cling da tang gid ban hang ¢ muc viua phai trong
khoang thoi gian tur 1998 dén hét giai doan diéu tra. Tuy nhién,
muc tang gia do tham chi khéng du dé bu dap muc tang gia clia
cac nguyén liéu san xudt chinh. Trong clung giai doan do, gia
hang nhap khau tu Trung Quéc da giam 30%. Thém nia, trong
giai doan diéu tra, hang hoa nhap khau clia Trung Quéc duoc
ban véi muc gia thé’p hon nhiéu so véi gia clia nganh san xuét
cua Cong dong von khi do da ¢ muc thua 16 ké ti nam 2001 trg
di. Uy ban nhan thdy rang tinh hinh clia nganh san xuét clia
Cong dong da bi suy sup trong nam 2001 va 12 thang cla giai
doan diéu tra, dac biét la suy giam vé san lugng, muc khai thac
nang luc san xuat, lugng ban hang, thi phan, muc sinh loi, loi
nhuan trén vén dau tu va ngan luu. Vi céc Iy do nay, Uy ban cho
rang nganh san xuét cta EC da phai chiu thiét hai dang ké.

Ngoai ra, theo Diéu 3(6) va (7) clia Quy tac vé chéng ban pha
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gia, Uy ban ciing tién hanh didu tra xem viéc nhap khau tu
Trung Quoc phai “chiu trach nhiém” dén muc dé nao doi voi
thiét hai ma nganh sén xuat Cong dong Chau Au phai ganh chiu
va liéu co nhiing thiét hai nao gay ra bdi cac yéu to khac cha
khong phai la do viéc nhap khau hang hoa lién quan tu Trung
Quéc.

Thuc t&, Uy ban nhan théy rang su gia tang dang ké vé s luong
va thi phan clia hang hoa nhap khau tu Trung Quéc cung véi
muc giam Ion vé gid ban hang hoa do va muc ban dudi gia xuéat
xudng cao trUng khop vé mét thoi gian Vi su suy giam dang ké
vé thi phan clia nganh san xuét cia Cong dong ciing nhu tinh
trang hoat dong kinh doanh 16 vén clia nganh nay. Hon na, Uy
ban cling xem xét cac yéu 6 khac co thé da gay thiét hai cho
nganh san xuét ctia Cong dong, nhu hang nhap khau tir cac
nudc thi ba khac, va nhan thay rang khong co bat ky yéu t6 nao
trong s6 nay co tac dong tiéu cuc dang ké dén nganh san xuét
ctia Cong dong. Do do, Uy ban két luan rang viéc nhap khau
hang hod lién quan tu Trung Qudc la nguyén nhan gay ra thiét
hai dang ké cho nganh san xuét clia EC.

Cudi cung, theo Bigu 21 ctia Quy tac vé chéng ban pha gia, Uy
ban da tién hanh xem xét xem liéu viéc ap dung cac bién phap
chéng ban pha gia co phuc vu loi ich clia Cong dong hay khong.
Cu thé, Uy ban phan tich xem c6 ton tai cac ly do thuyét phuc
nao khac cho thay viéc ap dung cac bién phap chéng ban pha
gia déi véi mat hang para-cresol la di nguoc lai loi ich clia Cong
dong du da co cac két luan vé viéc ban pha gia, thiét hai va moi
quan hé nhan qua gitia viéc ban pha gia va thiét hai dé. Uy ban
da nhan duoc cac binh luan tir nha san xuat duy nhat Cong
dong va 07 don vi st dung chat para-cresol ctia Cong dong, da
tién hanh xem xét céac tac dong tiéu cuc dén canh tranh va
thuong mai co thé c6 khi thué chdng ban bi ap dung va két luan
rang khong c6 ly do thuyét phuc nao dé khong ap dung cac muc
thué chéng ban pha gia déi voi mat hang para-cresol nhap khau
tl Trung Quéc.
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Két qua, ngay 21/3/2003, Uy ban cong b6 Quyét dinh ap dung
cac muc thué tam thoi va ngay 20/9/2003 cong bd Quyét dinh
ap dung cac muc thué chong ban pha gia chinh thic doi voi
para-cresol nhap khau tu Trung Quéc.

2. CAC VAN BE CU THE LIEN QUAN DEN
DIEU TRA

M6t trong nhiing diém thu vi nhat trong vu kién chéng ban pha
gia d6i véi para-cresol tu Trung Quéc la cach thuc déi xu clia Uy
ban d6i voi 01 nha san xuét xuét khdu da dugc thiia nhan hoat
dong theo quy ché nén kinh té thi truong va dugc tinh gia théng
thuong theo cach “tu xay dung”.

2.1. Tinh toan gia théng thuong “xay dung”

Ngoai viéc dién vao mau don xin hudng quy ché nén kinh té thi
truong, nha san xuat dong thoi phai ngp cho Uy ban trong thoi
han quy dinh van ban tra I6i phan lién quan cta “Bang cau hoi
danh cho nha san xudt va/hoac xuét khdu vao EC”. Thong
thuong, mot bang cau hdi cla nha xudt khau trong cac vu kién
chéng ban pha gia clia EC duoc chia thanh cac phan sau:

- Thong tin chung vé cong ty;

- M6 ta san pham va théng tin vé cac loai san pham do
cong ty san xuat;

- S0 liéu vé hoat dong kinh doanh noi chung nhu doanh
thu, doanh s6 va tri gia ban hang, luong ton kho, dau tu...;

- 86 luong xuét khau san pham dang thudc dién diéu tra
sang EC;

- Doanh s6 ban hang néi dia ctia san pham dang diéu tra
tai nuoc bi diéu tra;
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- Cac chi phi san xuét cua cong ty dé san xuét ra san
pham do (bao gém ca loi nhuan);

- C4c thong tin da duoc s6 hod, bao gém mét so luong
lon cac bang biéu dugc dinh dang trudc dé dién nhing
thong tin chi tiét vé cac yéu to néu trén.

Trong vu viéc nay, chi sau khi nha san xuét lién quan dugc cho
huéng doi xt theo quy ché nén kinh té thi truong thi nha san
xudt sé duoc b sung thém mot khoang thoi gian dé tra 1oi cac
phan bang cau hdi lién quan dén doanh s6 ban hang néi dia va
chi phi san xuét. Ly do la néu nha san xuét xuét khau khong
dugc hudng quy ché nén kinh té thi truong thi viéc cung cap
thdng tin lien quan dén thi truong noi dia va chi phi san xuét sé
khong co y nghia gi, vi Uy ban sé khéng dua vao théng tin do
dé tinh gia thong thudng. Tuy nhién, clng can luu ylacach lam
clia Uy ban thay d6i theo tuing vu kién va déi khi Uy ban c6 thé
yéu cau cac nha san xuét xuat khau tra 10i tat ca cac phan cua
bang cau hoi, truéc khi quyét dinh c6 danh cho ho quy ché nén
kinh té thi truong hay khong, nhu trong vu kién chéng ban pha
gia gan day lién quan toi cac san pham giay dép da nhap khau
tir Trung Quéc va Viét Nam chang han.

Trong vu kién para-cresol, nha san xuét lién quan da thanh cong
trong viéc ching minh rang cac diéu kién kinh té thi truong da
duoc nha san xuat nay tuan thl va cong ty da dap ung céc tiéu
chuén quy dinh tai Diéu 2 (7) (c) cia Quy tac vé chéng ban pha
gia ctia EC. Do d6, nha san xuat nay da duoc hudng su doi x
theo quy ché nén kinh té thi truong va duoc gia han thoi gian tra
|6i cac phan con lai ciia bang cau hai (cu thé la cac phan E-H).
Trong phan tré 10i Bang cau hdi, nha san xuat lién quan da cung
cap cho Uy ban nhiing thong tin khong chi vé chat para-cresol
ma con vé dén hai san pham phu co chi phi va loi nhuén tach
biét. Hon na, trong phu luc B-2-1 c6 mét bang danh riéng cho
chét para-cresol va mot bang danh riéng cho chat natri sunfit,
mot trong s6 cac san pham phu clia pare-cresol. Nha san xuét
da néu ro rang ching la hai san pham khac nhau ca vé hinh
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thuc va cong dung. Diém chung duy nhét gitia hai san pham la
ca hai déu do mot nha san xuét lam ra tai cing mot thoi diém.

Trong théng bao bang fax cta minh gui nha san xuét lién quan
vé ngay tién hanh diéu tra thyc dia tai cac co s¢ cla nha san
xuat nay, Uy ban Chau Au cing da néu rd: “Néu trong khi
chuén bi cho cudc diéu tra nay nha san xuat phat hién ra sai sot
trong noi dung tra 16i bang cau héi cta EC thi nha san xut can
cung cép cho Uy ban thong tin dinh chinh bao gém ca s6 liéu
trudc do va so lieu da dinh chinh dugc danh dau ro rang va lap
ghi chu cudi trang giai thich ly do sai s6t cung voi cac tép tin
may tinh da cap nhat” (tac gia nhan manh)

Trong thu gui Uy ban 3 ngay sau khi co ban fax néu trén, 10
ngay sau khi nop ban tra 16i ciia nha san xuat lién quan doi voi
cac phan E va F clia bang cau hoi, va 7 ngay trudc khi tién hanh
diéu tra thyc dia tai Trung Qudc, nha san xuét da cung cép cho
Uy ban ban dinh chinh bang F-4.1 ¢6 tiéu dé: “Téng chi phi san
xuat” trong phan F clia Bang cau hoi trong do bo sung cac s6
liéu cho 6 “t6ng chi phi san xuét”, vi 6 nay da vé tinh bi bo tréng
trong lan ndp ban tra 16i Bang cau hai trudc do. Trong bang nay,
nha san xuét da tru chi phi ctia cac san pham phu khoi téng chi
phi san xuat va giai thich dudi dang ghi cht chi phi clia cac san
pham phu.

Trong qua trinh diéu tra thyc dia, nha san xuat lién quan da
cung cap cho Uy ban mot tai liéu cé tén “Phu luc 14a” trong do
tom tat toan bé chi phi san xuét lién quan dén chat para-cresol
cing nhu tach biét cac chi phi riéng lién quan dén cac san pham
phu, nhiing chi phi I& ra phai dugc cac co quan co thdm quyén
diéu tra clia EC khau tri & giai doan sau. Mét lan nda, bang so
liéu nay néu rat ré mot thuc té la cd su khac biét gitia hai loai
chi phi di voi chat para-cresol (mét bén la chi phi san xuat va
mot bén la chi phi san xuét ra san pham phu) cliing nhu c6 khac
biét vé cac dinh lugng lién quan. Cac téng s6 khac nhau néu
trong Phu luc 14a hoan toan phu hop voi cac so liéu dugc néu
trong bang F-4.1 phan tra 16i Bang cau hoi chinh. Phan giai
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thich gui Uy ban ngay 18/11/2002 trong d6 bao goém cac chi phi
cu thé lién quan dén san pham phu, dugc chung minh day du
béi cac s6 liéu cu thé lién quan dén cac chi phi clia san pham
phu néu trong Phu luc 14a.

Ngoai ra, trong qua trinh tién hanh diéu tra thuc dia, cac can bo
diéu tra cla Uy ban va nha san xuét da nhiéu lan trao déi quan
diém vé van dé san pham phu, bao gém s6 lugng cac san pham
phu phat sinh tir viéc san xuat 01 tan para-cresol. Nha san xuét
nay nhan manh thuc té la cac chi phi ciia san pham phu khéng
nam trong chi phi cta san pham dang diéu tra ma la chi phi
riéng biét. Nha san xuat da kién tri giai thich rang nhing chi phi
nay phai dugc khau trr vi viéc diéu tra chong ban pha gia chi
thuc hién déi voi mot san pham cu thé, do la chat para-cresol.

Hon na, trong qua trinh tién hanh diéu tra thuc dia, nha san
xuat da cung cap cho Uy ban mét s6 s6 sach lién quan dén viéc
san xudt chat para-cresol va cac san pham phu cta no.

Cudi cung, nha san xuat nay con cung cap mét bang so liéu nia
trong qua trinh diéu tra thuc dia, bang nay duoc chuén bi riéng
cho Uy ban trong qua trinh tién hanh diéu tra tai cho va téng hop
cac chi phi san xuét déi voi cac san pham khac nhau do nha
san xuat lam ra trong giai doan diéu tra, do la SO2, Axit Sunfua,
TSA, Para-cresol, Sunfua nhém. Hai san pham phu cla para-
cresol cling duoc gop trong bang nay theo cach riéng biét do
chung co muc dich st dung cudi cung khac nhau. Nha san xuét
nhac lai mot [an nia su cén thiét phai khau tru chi phi clia cac
san pham nay khoi tong chi phi san xuét.

Sau khi két thic viéc diéu tra thuc dia, trao doi quan diém va
cac két luan vé vén dé cu thé lién quan dén san pham phu, nha
san xuat mot [an nia yén tam rang cac vién chuc cla Uy ban
da hiéu su khac biét gida cac chi phi san xuét chat para-cresol
ndi chung va chi phi san xuat cac san pham phu.

Tuy nhién, khi Uy ban gii cho nha san xuat ban cong bé cac
thuc té co ban va nhiing lap luan dugc st dung lam can cu ap
dung cac bién phap chdng ban pha gia tam thoi, trong cac doan
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23, 24 va 25 phan md dau clia Quyét dinh so b lai cho thay rd
la khi xac dinh gia thong thuong ap dung cho nha san xuat nay,
Uy ban da khong khau tru chi phi cta hai san pham phu khoi
téng chi phi san xuét. Uy ban khong hé giai thich hay lap luan
gi cho quyét dinh cda minh vé véan de nay, van dé von da dugc
nha san xuat néu nhiéu lan va Uy ban ciing da biét ro truoc khi
tién hanh viéc diéu tra thuc dia.

Trong quyét dinh ap dung cac muc thué tam thai, Uy ban c6 néu
rang dé tinh toan bién do loi nhuan déi véi san pham para-
cresol, co quan nay da st dung bién do loi nhuan cta san pham
cung loai tai thi truong néi dia (bao gom ca san pham natri
sunfit) vi nhing san phdm nay déu la cac chat hiu co co ban.
Bang cach dan chiéu nhu vay, Uy ban da thira nhan c6 viéc ban
va ton tai mét thi truong riéng biét cho san pham natri sunfit, mot
trong hai san pham phu. Méc du c6 két luan nhu vay, Uy ban
van khong khéu trir chi phi san xuat ctia san pham phu nay khoi
tng chi phi san xuét ra san pham para-cresol.

Hon niia, cling trong van ban nay, Uy ban két luan rang dé phuc
vu diéu tra, hon hop cac chét dong phan, cu thé 1a hon hop dugc
gia cong thém ma kh()ng tach chét para-cresol, dugc tao ra tu
cung mét quy trinh san Xuat, khong thude pham vi cla san
phéam lién quan. Do do, Uy ban khang dinh lai réng viéc diéu tra
chi tap trung vao san pham para-cresol va khong tap trung vao
bat ky mét chat hda hoc nao khac dugc san xuat theo cling mét
quy trinh.

Nha san xuét lién quan da thuc hién quyén clia minh bang cach
gui binh luan bang van ban trong thai han quy dinh, trong dé
cung cap cho Uy ban mot s6 s6 sach lién quan dén viéc san
xuat san pham para-cresol va cac san pham phu, nham cung
cap lai thong tin chinh xac hon von truéc do da cung cép cho Uy
ban vé van dé san pham phu.

Dac biét, nhiing s6 liéu khac nhau trong cac s6 sach nay cho
thdy nha san xuat da thuc hién viéc tach cac chi phi san xuat
para-cresol thanh chi phi tinh riéng cho para-cresol va chi phi
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cla hai san pham phu, diéu nay duoc phan anh trong cac tai
liéu ké toan ndi bo clia doanh nghiép.

Diém dang luu y 1a thong tin trong ban binh lu&n néu trén clia nha
san xuat la hoan toan nhét quan véi cac tai liéu do nha san xuét
cung cap cho Uy ban trong qua trinh tién hanh diéu tra thuc dia.

Céc lap luan nay cling da dugc trinh bay truc tiép véi Uy ban
trong cudc diéu tran t6 chuc tai Brussels voi su co mat clia cac
can bo diéu tra cta vu kién. Tu cudc hop nay, rd rang la cac can
b diéu tra trong vu kién da khong hiéu nhing tai liéu va chiing
ctr dugc dua ra va xac minh trong qua trinh diéu tra tai cho.

Theo yéu cau ctia Uy ban, viéc giai trinh b6 sung da dugc thuc
hién sau phién diéu tran. Trong nd luc giai thich tai liéu “Phu luc
14(a)” da cung cap trong qua trinh diéu tra thuc dia, nha san
xuat da giai thich quan diém clia minh mt lan nda va cling cung
cap cho Uy ban 02 danh séch véi cac thong tin chi tiét vé doanh
s6 ban natri sunfit va doanh s6 ban phenol hon hop. Nhiing giai
trinh bé sung nay déu khang dinh rang co mét thi truong riéng
cho hai san pham phu nay. Cu thé, tu nhiéu nam, nha san xuét
da thuong mai hoa san pham natri sunfit va phenol hon hop, va
gia thi truong cta hai san pham nay rat khac so voi gia para-
cresol. Co chiing cti vé doanh s6 ban hai san pham phu nay clia
nha san xuét ban cho cac khach hang khong lién quan.

Ngoai ra, dé giam bt tinh tuong ddi vé chi phi san xuét du toan
binh quan trén mét don vi san pham thé hién trong cac tai liéu
noi bd cla nha san xuat, nha san xuat da tinh toan lai cac chi
phi riéng ctia cac san pham phu bang hai phuong phap khac
nhau. DU rang trén thuc té phuong phap ma nha san xuét st
dung dé chi ra cho Uy ban céc chi phi riéng biét clia cac san
pham phu can dugc khdu tru trong téng chi phi san xuét noi
chung dua trén tri gia ban hang clia cac san pham phu, can luu
y rang ca hai phuong phap lién quan déu cho két qua tuong tu
nhau.

Vi cac yéu t trén, ro rang la khong co ly do gi dé Uy ban phai
ludng Iy trong viéc khau trir cac chi phi riéng ctia cac san pham
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phu khoi cac chi phi san xuét chung clia san pham para-cresol.
Thyc € la vigc khau tri nhu vay cing nhét quan voi thong le
cta Uy ban (vu kién “sat silicon”, OJ L 38/1990, trang 1, doan
18). Noi cach khac, thong 1é nhat quan ctia Uy ban la khau trir
cac chi phi do khi cong ty co thé chung minh duoc rang trudc
nay minh van thuc hién viéc khau tru do.

Hai thang sau, Uy ban gi cho nha san xuét van ban cong khai
hod cudi cung (tlic ban cong khai cac can cu va lap luan ma Uy
ban sé st dung dé ban hanh Quyét dinh cudi cung vé vu kién
chéng ban pha gia) va cac lap luan cu thé vé cong ty lién quan
dén viéc ban pha gia. Trong Phu luc | cta van ban nay, Uy ban
da st dung s6 liéu do nha san xuét cung cép dé tinh cac chi phi
san xudt ra san pham para-cresol, nhung van tiép tuc khong
kh&u trir cac chi phi cu thé clia hai san pham phu.

Hon nua, trong Phan 11 ca van ban nay (giai thich viéc ban pha
gia), Uy ban tuyén bo da tién hanh phan tich lai cac ban binh
luan duoc nop sau khi ap dung muc thué tam thoi. Tuy nhién,
Uy ban lap luan rang nha san xuét da khong chiing minh dugc
yéu cau ctia minh bang cac bang chiing van ban bdi cac tai liéu
thu thap duoc tai hién truong chi ra rang cac chi phi truc tiép da
duoc phan bé cho cac san pham khac nhau, diéu nay phu hop
voi phan trd 16i bang cau hoi ban dau va do dé yéu cau ctia nha
san xuat bi bac bo.

Sau khi gui van ban cong khai hoa cudi cung, mot cuoc hop voi
nha san xudt duoc t6 chc tai tru so cua Uy ban. Sau phién diéu
tran, nha san xuat da cung cap cho Uy ban mét ban tap hop cac
binh lu&n va giai trinh co ban vé van dé cac san pham phu ciing
nhu mét béi phan tich ctia ca nhan 6ng Tdng giam déc nha san
xuat gui cac can b Uy ban. Trong phan binh luan, nha san xuét
cho [éng cac ndi dung giai trinh trong van ban céng khai hoa
cua Uy ban da dua trén mét sai sot ro rang khi danh gia su khac
biét giia cac san pham phu phat sinh tir viéc san xuét san pham
para-cresol va cac san pham khac do doanh nghiép san xuét
trong giai doan diéu tra.
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Nha san xu4t thé hién r6 ho hiéu rang Uy ban khong phan d6i,
vé mat nguyén tac, viéc cac chi phi cu thé lién quan dén cac san
pham phu c6 thé duoc khau trur khoi téng chi phi san xuét cla
san pham lién quan, va do d6 nha san xudt tin tuéng minh da
cung cap cho Uy ban du ching cuva giai trinh dé thuyét phuc
Uy ban rang khong co gi can trd Uy ban thuc hién khau trir hop
ly nhiing chi phi ctia cac san pham phu trong cac s6 liéu tinh
toan ban pha gia lién quan toi nha san xuat.

Vé van dé nay, nha san xuat dinh kém vao ban binh luan cla
minh cac bang tinh mai, phu hop véi cac so liéu da cung cap va
Cac yéu cau cu thé vé nhiing diéu chinh can thuc hién doi voi
cac chi phi san xuét san pham para-cresol (dé tinh dén cac chi
phi clia cac san pham phu), va thong tin lién quan dén cac chi
phi cu thé clia cac san pham phu duoc tom tat trong mot bang
s6 liéu dinh kém (Phu luc 4) cla ban binh luan.

Cuai cung, cudi thang 7/2003, nha san xuét da cung cép cho Uy
ban - mac du bang cau héi cla Uy ban khong hé yéu cau diéu
nay - mét tai liéu bao gom cac hoa don lién quan dén hoat dong
ban hang cta hai san pham phu nay nham chang minh rang co
mét thi truong riéng biét kinh doanh hai san phdm phu phat sinh
tU qua trinh san xuét clia san pham para-cresol nay, kém theo
ca cac thong bao xac nhan da nhan dugc thanh toan cho viéc
ban nhiing san pham nay.

Méac du nha san xuat da cung cap cho Uy ban toan b nhiing
thong tin hién co vé véan dé cac san pham phu nhung Uy ban
van quyét dinh cong b6 dé xuat théng qua mét Quyét dinh cla
Hoi dong Chau Au ap dat muc thué chdng ban pha gia chinh
thtc va chinh thic thu luon ca khoan thué tam thoi ap dung doi
v6i hang Trung Quéc nhap khau trong giai doan trudc do ma
khong co bat ky thay di nao vé quan diém. Can nhan manh la
dé xuat nay cta Uy ban duoc cong khai ngay 18/8/2003 nay va
dua Ién mang internet tham chi trudc khi co bat ky phan héi nao
ddi véi ban binh luan ma nha san xuét dua ra vao thang 7/2003.

Uy ban gui ban nhan xét ctia minh vé phién didu tran va cac binh
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luén lién quan ctia nha san xuat sau khi Quyét dinh cudi cling vé
viéc ap dung thué chong ban pha gia duoc cong bo. Lan dau tién
trong qua trinh diéu tra, Uy ban cho rang ly do dé khong xem xét
dén cac chi phi ctia cac san pham phu la vi théng tin nay duoc
cho la da ndp sau thoi han tra 16i Bang cau hdi va chi mét ngay
trudc khi nhom dieu tra len duong tién hanh viéc diéu tra thuc
dia. Uy ban ciing khang dinh rang trong qua trinh diéu tra thuc
dia, nha san xuét da cung cép bang chiing cho thay cac chi phi
clia san pham phu duoc thé hién riéng biét trong cac bang tinh
chi phi va cong ty da xac nhan rén’g cac chi phi nay dugc phan
b6 cho cac san pham khac nhau. Uy ban tiép tuc néu rang nha
san xuat da khang dinh trong phién diéu tran cudi cung rang
chinh cong ty da khong khau tris trong bang ké toan chi phi noi
bo chi phi san xuat cua hai san pham khoi chi phi san xuét clia
san pham lién quan. Cuéi cung, Uy ban cho rang dé nghi khau
trr doanh thu ban hang clia cac san pham phu duoc dua ra sau
khi c6 ban cong khai hoa tam thoi va do do cac doanh thu ban
hang d6 khong thé duoc xac minh va khau tru.

Nha séan xuét tra 16i van ban cudi cling nay cla Uy ban ring
minh hét stic thét vong khi Uy ban tham chi con khdng ¢6 gang
hiéu van dé cac san pham phu. Nha san xuat cing khang dinh
rang minh coi lap luan cho rang toan bd cac thong tin nop sau
thoi han tra 16i Bang cau hoi déu khong duoc xem xét la hoan
toan trai nguoc véi tat ca cac phien diéu tran sau do va cac yeu
cau cua Uy ban vé viéc cung cap thém thong tin va la mot sy vi
pham quyén tu bao vé cta nha san xuat.

2.2. Vé cac nguyén tac xur ly d6i véi san pham
phu trong diéu tra chéng ban pha gia

Dé xac dinh gia thong thuong theo cach “tu xay dung” thi nguoi
ta phai tinh toan chi phi san xuat. Va néu qua trinh san xuat ra
san pham bi diéu tra dong thoi ciing san xuét ra cac san pham
phu khéc thi sé lam nay sinh van dé: viéc san xuat ra cac san
pham phu anh hudng nhu thé nao dén chi phi san xuét ra san
pham bi diéu tra, cu thé Ia ¢ can khau trir khoi téng chi phi san
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Xuét ra san pham bi diéu tra mét khoan tuong ung vai chi phi
san xuét cac san pham phu ctia nd. Nhin chung, Uy ban Chau
Au sé chép thuan khdu tri néu nha xuét khau co thé chiing
minh duoc rang cac san pham phu do duoc ban riéng 1é va néu
ho cung cép duoc thong tin vé cac chi phi cho cac san pham
phu do.* C6 02 phuong phap khau tru chi phi san xuat cac san
pham phu khoi chi phi san xuét san phdm bi diéu tra dugc Uy
ban Chau Au va Hoi dong Chau Au chdp thuan.

Phuong phap thu nhét xac dinh chi phi san xuét ra san pham
phu, bao gom cac chi phi truc tiép danh cho viéc san xuéat san
pham phu, tach khoi cac chi phi dé san xuét ra san pham bi diéu
tra. Cach thuic phé bién nhat dé tinh cac chi phi san xuat nay la
tinh toan dau ra cta san pham bj diéu tra va san pham phu trén
co sG nguyén liéu dau vao. Tat ca cac hang muc chi phi cu thé,
vi du chi phi nguyén vat liéu, chi phi lao dong vv... déu duoc tinh
truc tiép theo lugng dau ra nay. Néu ap dung phuong phép nay,
chi phi san xuét san pham bi diéu tra sé khong bao gom bét ky
mét chi phi san xudt nao ddi voi cac san pham phu.

Phuong phap thu hai la dua vao tri gia ban hang cua cac san
pham phu. Khoan tri gia nay sé dugc khau tru khoi chi phi san
xuat san pham bi diéu tra lién quan von bao gém ca chi phi san
xuét cac san pham phu trudc khi thuc hién viéc khau tra.

Theo tuyén bé ctia Uy ban Chau Au thi trong thuc tién ap dung,
khong mét phuong phap nao trong s 02 phuong phap néi trén
la dugc uu tién ap dung trong cac vu diéu tra chong ban pha gia.
Mac du vay, vé nguyén tac, viéc lua chon chid yéu phu thudc vao
kh& nang chung minh su ton tai clia cac san pham phu va su can
thiét phai khdu tru chiing cda nha san xuét. Cu thé, nha san xuét
trudc hét phai néu rd ho chon phuong phap nao, va tiép dé nha
san xuat phai thé hién la minh ap dung théng nhat mét phuong
phap va thu ba la phai cung cép cac s6 liéu va cac bang chiing
can thiét dé chiing minh cho nhiing yéu cau cda minh.

* Xem vi du cu thé tai Quyét dinh cua Hoi dong s6 341/90 ngay 5/2/1990 vé nhap khau
st silicon, doan 18, (O.J. (1990) Sé L 38/1).
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Nhu vay, néu chon phuong phap thii nhat, nha san xuat xuéat
khau sé phai cung cép cac bang chiing r rang ching minh cac
chi phi san xuét ra san pham dang bi diéu tra va chi phi cho cac
san pham pham phu clia nd mét cach riéng ré va giai thich minh
da phan bd nhiing chi phi d nhu thé nao.

Néu chon phuong phap thi hai, nha san xuat xuét khau sé phai
trinh cho Uy ban tong chi phi san xuét va tiép do la tri gia ban
hang cta san pham phu, cu thé 1a lugng ban va gia ban.

3. KHANG CAO RA TOA SO THAM CHAU Au
YEU CAU BAI BO QUYET DINH (VU T-413/03)

Ngay 14/12/2003, can cu Diéu 230 Hiép dinh EU, nha san xuét
Trung Quéc lién quan da dé don khang cao Ién Toa So tham
Chau Au yéu cau hly Quyét dinh cta Héi dong (EC) s6
1656/2003 ngay 11/9/2003 vé viéc ap dung thué chong ban pha
gia chinh thic va thu chinh thic khoan thué tam thoi déi véi
para-cresol nhap khau co xuat xu tir nuéc Cong hoa Nhan dan
Trung Hoa.

Nha san xuét cho rang Hoi dong Chau Au (va Uy ban) I& ra phai
biét, ngay khi co ban tra 1oi ban dau ctia nha san xuat déi voi
Bang cau hdi diéu tra ngay 8/11/2002, vé su ton tai cta hai san
pham phu (natri sunfit va phenol hon hop) cting nhu cac chi phi
san xuét cy thé cla chang va rang trong moi truong hop, Hoi
dong (va Uy ban) Ié ra phai biét day du vé cac yéu t6 nay muon
nhat la vao ngay 18/11/2002 (co nghia la bay ngay trudc ngay
diéu tra thuc dia) khi nha san xuat bd sung lam ro phan tra 16i
ban dau cta minh déi véi Bang cau hdi vé chi phi san xuéat cac
san pham phu.

Hon nia, nha san xuét cho rang, trong qua trinh diéu tra thuc
dia, cac can bo diéu tra da co du thoi gian dé lam rd cac thong

CHAT PARA-CRESOL >

tin ma nha san xuét da dé trinh va dé xac minh rang céc tai liéu
thu thap tai chd 1a hoan toan phu hop véi ban tra 16i Bang cau
hoi ban dau va van ban ngay 18/11/2002.

Cudi cuing, nha san xuat lap luan rang Uy ban, bang viéc md
rong pham vi san pham bi diéu tra ra ca hai san pham phu va
g0p ca hai san pham phu nay dé xac dinh gia thong thuong, da
vi pham nghia vu cén trong, nghia vu quan tri t6t cong viéc va
Diéu 2 clia Quy tac vé chéng ban pha gia cta EC.

Nha san xuat da dé trinh Ién Toa So thdm Chau Au ban “Phu luc
14a” trong do c6 cac s6 liéu cu thé lién quan dén para-cresol, vi
diém khac biét la [an nay nha san xuét da dé riéng va danh dau
cac chi phi cu thé ctia cac san pham phu. Nha san xuat khang
dinh rang Phu luc 14a cho thdy chi phi cho cac san pham phu
chua dugc khdu tru khoi chi phi san xuét cda san pham para-
cresol, vi du nhu chi phi cho nguyén vat liéu. Vi vay, nha san xuat
khéng dinh rang cac khoan chi phi néu trong Phu luc 14a chua
tinh dén cac chi phi cho céc san phém phy va vi vay nhiing chi
phi nay van can duoc khau tri va rang Uy ban da khong chi bd
qua tat ca cac tai liéu ma nha san xuét vdi tinh than hop tac tich
cuc va day du nhat clia minh da nd luc thu thap va nop cho Uy
ban ma con khong hiéu dugc nhiing tai liéu ma |é ra da la co sé
dé ho dua ra két luan ctia minh, cu thé la nhiing tai liéu da dugc
thu thap trong qua trinh tién hanh diéu tra thuc dia va trong qua
trinh tra |6 Bang cau hoi diéu tra ban dau. Nha san xuét cho rang
Uy ban da co tat ca cac tai liéu can thiét va nhiing giai thich ro
rang vao thoi diém hoan tét viéc diéu tra thuc dia dé co thé két
luan rang chi phi cho hai san pham phu riéng biét nay phai duoc
khau tru khoi chi phi san xuét cla para-cresol.

V& van dé nay, nha san xuét dé nghi Toa So tham Chéau Au,
trén co sO cac nguyén tac t tung, yéu cau Uy ban cung cép cho
Toa bién ban cua cugc dieu tra thuc dia cing nhu cac tinh toan
clia Uy ban lién quan dén viéc xac dinh thiét hai.

Thyc té, Toa da yéu cau Uy ban cung cép bién ban cta cudc
diéu tra thuc dia, va Uy ban cung cép tai liéu nay. Bién ban nay
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cho thay cac lap luan cta Uy ban rang chi phi cho cac san pham
phu da duoc phan b vao chi phi san xuét clia para-cresol chi
dua trén mot cau hoi miéng déi véi nha san xuat rang cac chi
phi clia cac s&n pham phu da dugc phan bo trong hé thong ké
toan clia nha san xuéat hay chua. Bién ban nay cho thay Uy ban
da hiéu hoac chinh xac hon la da hiéu lam cau tra 1oi bang
miéng cta nha san xuét la da duoc phan bo.

Tuy nhién, Toa da phat hién ra rang Uy ban, va tiép do la Hoi
dong Chau Au, da pham phai sai [am nghiém trong khi tir chéi
tién hanh kiém tra lai, sau khi c6 Quyét dinh So bg, dé xac dinh
lai xem liéu viéc xu ly d6i véi cac chi phi cho san pham phu vao
giai doan do ¢6 phu hop hay khong, va do vay da tiép tuc mac
sai lam trong viéc danh gia tdi tan giai doan dua ra Quyét dinh
cudi cung (Quyét dinh bi khang cao), va nhu vay da vi pham
nghia vu kiém tra can trong nhu da cam két ¢ giai doan dua ra
Quyét dinh So bd. Toa nhan manh rang noi nhu vay khong co
nghia la Hoi dong Chéau Au I& ra da phai thuc hién viéc khéu tru
theo dé nghi clia nha san xuét chi trén co sd nhiing thong tin ma
nha san xuét cung cép vao thoi diém trudc va sau khi co Quyét
dinh So bo. Toa an khong thé danh gia truoc mét giai phap vén
chi ¢6 dugc khi tién hanh tai kiém tra ky luong. Va Toa clng
khong cho rang thong tin do ¢o chét lugng hoan hao va co thé
duoc chap thuan ma khong can tham tra;

Tuy nhién, trong hoan canh cu thé cua VU viéc nay va trén co
s& nhiing thong tin do, Toa cho rang Uy ban va Héi dong Chau
Au |& ra da phai thdy rang quan diém clia minh tai giai doan dua
ra Quyét dinh So b da duoc dua ra voi vang va rang, voi nghia
vu ¢n trong, ho can phai kiém tra lai van dé vé cac san pham
phu mét cach ky ludng dé co thé tinh toan gia thong thuong mot
cach hop ly.

Vi vay, Toa két luan rang trong hoan canh cu thé ctia vu viéc
nay, Uy ban va Hoi dong Chau Au, ca trudc va sau khi co Quyét
dinh So bg, da khdng thuc hién nghia vu phai xem xét tat ca cac
hoan canh, diéu kién lién quan va danh gia cac khia canh cla
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van dé voi su can trong day du dé tu do co thé xay dung gia
théng thuong maét cach hop ly.

Cudi cung, Toa da hay mét phan Quyét dinh bi khang céo, phan
lién quan dén nha san xuét da khang cao; Toa cho rang khong
can thiét phai dua ra lap luan vé bat ky can ct huy nao khac
cling nhu khong can phai yéu cau Uy ban thuc hién céc tinh
todn xac dinh thiét hai ma nganh san xuat Cong dong phai
chiu..

Sau thang sau phan quyét nay ctia Toa, ny ban da dang mét
thdng bao lién quan dén céc bién phap chdng ban pha gla doi
Vi para-cresol nhap khau co xuat xd ti Trung Quac néu ré rang
theo phan quyét cta Toa, cac khoan thué chong ban pha gia
chinh thuc da thu theo Quyét dinh néu & phan trén doi voi hang
para-cresol nhap khau, bao gém ca cac khoan thué tam thoi da
bi thu chinh thiic theo Biéu 2 ctia Quyét dinh, sé duoc hoan lai.
Luu y la viéc hoan thué theo thong bao néi trén chi gidi han &
cac khoan thué da ndp cho hang nhap khau tu nha san xuét
Trung Quéc da dat dugc 1énh huy do. Viéc hoan thué sé dugc
thuc hién trén co s& yéu cau clia nha san xuat lién quan gui dén
cac co quan hai quan c6 thdm quyén clia qudc gia yéu cau theo
cac qui dinh vé hai quan hién hanh cta Cong dong.

Hé qua cla phan quyét la nha san xuat lién quan khong con
phai chiu cac bién phap chéng ban pha dugc &p dung theo
Quyét dinh (EC) s6 1656/2003 ngay 11/9/2003 nia.

4. KET LUAN

Vu kién chéng ban pha gia mat hang para-cresol la mét vu rat
dang chu y bdi vu nay néu lén mdt s6 vén dé quan trong ma cac
nha san xuét xuét khau clia cac nuéc ma Uy ban Chau Au coi
la c6 nén kinh té phi thi truong (nhu Trung Quéc va Viét Nam)
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trong cac diéu tra chong ban pha gia phai déi mat. Bay cing la
mét vi du thu vi vé cach thic xay dung gia thong thuong.

Cu thé, vu kién nay cho thdy rang ngay ca trong truong hop cac
nha san xudt xudt khau c6 thé bi dugc hudng su déi xti theo quy
ché nén kinh té thi truong, viéc xac dinh gia thong thuong van
c6 thé 1a mot véan dé kho khan va néu khong duoc thuc hién mét
cach ding dan thi nhiing két qua c6 thé sai léch dang ké theo
huong bét loi cho nha san xuét xuat khau. Vu viéc nay nhén
manh tam quan trong cua viéc cac nha san xuét xuét khau phai
luén than trong déi vai nhiing tinh toan ma co quan diéu tra thuc
hién va phai co hé thng s6 sach ké toan dugc luu giti dung
cach, cho phép xac dinh ro rang tat ca cac hang muc chi phi
dugc bao gom trong (hoac dugc khau trir khi) chi phi san xuéat
clia san pham dang bi diéu tra. Trén thuc t6, moi yéu cau diéu
chinh hoédc khau trr doi véi chi phi san xuat déu phai dugc
chiing minh trén co s nhiing s6 liéu ghi trong s6 sach ké toan
cua cong ty.

Vu viéc nay ciing cho thay tam quan trong déc biét cla viéc
diéu tra thuc dia déi véi thanh cong cudi cling ctia mét vu kién
va su can thiét cla viéc cong ty phai ching minh dugc tat ca
nhiing khiéu nai cia minh mét cach thda dang trong thoi gian
dién ra viéc diéu tra thyc dia néu cong ty muén c6 co hdi théy
nhiing khiéu nai do clia minh dugc Uy ban Chau Au chédp thuan.
Tuy nhién, vu viéc nay cling cho thdy rang viéc danh gia cta Uy
ban Chau Au d6i véi cac van dé ma cong ty trinh Ién van con
dugc kiém soat bdi Toa an Chau Au va rang Uy ban c6 nghia
vu xem xét nhiing van dé ma cong ty da dé trinh voi mét su can
trong va thai do cau thi. Vi vay, tat ca cac nha san xuat xuat
khu lién quan trong cac cudc diéu tra chéng ban pha gia cua
EC can ghi nhd dén kha nang yéu cau toa an xem xét lai khi gap
phéi nhiing van dé kiéu nhu thiéu can trong hoac vi pham céc
nghia vu t6 tung ré rang clia Uy ban va/hodc vi pham quyén tu
bao vé clia cong ty.

CASE STUDY NO 2

Country initiating the investigation: European Communities (EC)
Product under investigation: Para-cresol
Countries under investigation: People's Republic of China

The anti-dumping investigation on para-cresol is an important
case for foreign producers/exporters in the anti-dumping
practice of the European Commission. The importance of the
case is due in particular to the following factors:

a It highlights the importance of the issue of the treatment

of by-products in the calculation of a constructed normal
value and, more generally, the difficulties associated
with the construction of the normal value itself;

0 The definitive findings of the European Commission

were successfully challenged by one Chinese producer
before the European Court of First Instance (CFl) on the
basis of the European Commission's lack of due
diligence in conducting the anti-dumping investigation;

o Following the decision of the CFI, the Commission

issued a notice announcing that all duties paid on
imports of para-cresol manufactured by that specific
producer should be reimbursed as well as that the
producer in question would no longer be subject to anti-
dumping duties.
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TYPICAL ANTIDUMPING CASES

1. HISTORICAL EVOLUTION OF THE
PROCEEDING

1.1.Initiation of the anti-dumping proceeding

The complaint was lodged on 13 May 2002 by the English
company Degussa Knottingley Ltd, the sole producer in the
Community representing 100 % of the Community production of
para-cresol.®

On 27 June 2002, the Commission announced, by way of a
Notice of Initiation (hereinafter referred to as “Nol”) in the
Official Journal of the European Union, the initiation of anti-
dumping proceedings concerning imports of para-cresol
originating from the People's Republic of China (China). The
initiation was in line with Article 5.9 of the EC antidumping
Regulation, which provides that if there is sufficient evidence to
justify initiating a proceeding, the Commission shall do so within
45 days of the lodging of the complaint.

It should be recalled that according to Article 5 (2) of the basic
Regulation the complainant has to provide “sufficient evidence”
to the Commission (i.e. the Complaints Office of DG TRADE)
showing the existence of (i) dumping, (i) injury suffered by the
Community industry, (i) a causal link between the alleged
dumping and the alleged injury suffered and demonstrating (iv)
that the adoption of antidumping measures would be in the

’ Article 5.4 of Council Regulation (EC) n° 384/96, of 22 December 1995, on protection
against dumped imports from countries not members of the European Community (“the
EC antidumping Regulation”) provides that a complaint shall be considered to have
been made by or on behalf of the Community industry if it is supported by those
Community producers whose collective output constitutes more than 50% of the total
production of the like product produced by that portion of the Community industry
expressing either support for or opposition to the complaint. In addition, no
investigation shall be initiated when Community producers expressly supporting the
complaint account for less than 25% of total production of the like product produced by
the Community industry.
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interest of the Community. The complaint is firstly analyzed by the
Complaints Office and subsequently passes through a so-called
“inter-service-consultation” with the European Commission. If no
major objections are raised during this consultation, the complaint
will be transferred to the Director General of DG TRADE and
subsequently to the cabinet of the Trade Commissioner.
Following their approval the complaint is submitted to the
Advisory Committee for definitive approval by the Member
States. Once the Advisory Committee has approved the
complaint the initiation of the investigation will be published in the
Official Journal of the EU (“Notice of initiation”). In practice, the
Community informs the competent authorities of a targeted
country 10 days before the publication of the Nol. This
information is very important for the exporters/producers located
in the targeted country, in so far as it allows them to identify
whether their own products fall in the scope of the investigation
and if there is a need to co-operate in this proceeding.

In this regard it should also be noted that the investigation
covered two complementary assessments (i.e. a dumping
analysis and an injury analysis) carried out by two different
teams of case-handlers.

The investigation was based on a so-called “Investigation Period”
(hereinafter referred to as “IP”) which covers usually a time-period
of at least 6 months (see Article 6(1) of the basic Regulation). In
practice, the IP covers a period of 12 months preceding the Nol.
The IP of dumping for the present case, selected by the
Commission, was from 1 April 2001 to 31 March 2002.

For the purposes of the injury assessment the Commission may
also take into account the evolution of the injury factors for a
longer period preceding the Nol, usually covering 3 to 4
previous marketing years. In the present case, the examination
of trends in the context of the injury analysis covered the period
from 1 January 1998 to the end of the IP, i.e. 31 March 2002.
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1.2. Sampling

In view of the large number of Chinese exporting producers
listed in the complaint, the Commission initially indicated that it
might be necessary to apply sampling in accordance with Article
17 of the basic Regulation. In order to enable the Commission
to decide whether sampling would be necessary and, if so, to
select a sample, all exporting producers were requested to
make themselves known to the Commission and to provide, as
specified in the Nol, basic information on their activities related
to the product concerned during the investigation period (1 April
2001 to 31 March 2002). The Commission, after having
examined the information submitted by exporting producers and
due to the low number of replies to the sampling questions (only
two exporting producers cooperated and submitted the
requested information), decided that sampling was not
necessary.

1.3. Collection of information

The Commission does not consider China as a market
economy country for the purposes of anti-dumping
investigations, although individual Chinese companies may
apply for being considered as operating in market economy
conditions which may lead to the use, by the European
Commission's anti-dumping case-handlers, of the exporters'
own data. The European Commission, in order to allow
exporting producers in China to submit a claim for market
economy treatment (MET) or individual treatment (IT), sent
claim forms to the Chinese exporting producers known to be
concerned. Duly completed claim forms for MET and IT were
received from two exporting producers.

The Commission also sent questionnaires to parties known to
be concerned and to all the other companies that made
themselves known within the deadlines set out in the Nol.
Replies were received from the complaining Community
producer, two exporting producers, one producer in the
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analogue country and seven users. The Commission sought
and verified all the information it deemed necessary for the
purpose of a determination of dumping, resulting injury and
Community interest. Verification visits were carried out at the
premises of two Chinese exporting producers, one producer
from the analogue country, the Community producer and one
Community user.

1.4. Like product

The product allegedly being dumped was para-cresol with a
minimum para-isomer, purity of 97 %, calculated on a net dry
basis, originating in the Peopleés Republic of China (hereinafter
referred to as Ithe product concerned’), classifiable within CN
code ex 2907 12 00.

The Commission examined whether, and found that all para-
cresol is alike, as it has the same basic physical and chemical
characteristics and essentially the same uses. This was
confirmed both by the on-the-spot investigation of the
Community producer and the majority of the users. It was found
that the para-cresol manufactured in the China and sold
domestically, as well as that exported to the Community, the
product sold on the domestic market of the analogue country
and that manufactured and sold in the Community by the
Community industry have basically the same physical and
chemical characteristics and the same uses. Thus, the
Commission considered all the above products to be alike
within the meaning of Article 1(4) of the basic Regulation.

1.5. Investigation of Dumping

1.5.1. Market Economy Treatment (MET)

Pursuant to article 2(7)(b) of the basic Regulation, in anti-
dumping investigations concerning imports originating in China,
normal value shall be determined in accordance with paragraphs
1 to 6 of article 2 for those exporting producers which can show
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that they meet the criteria laid down in article 2(7)(c) of the
Regulation, i.e. that market economic conditions prevail in
respect of the manufacture and sale of the product concerned.

The criteria laid down in the Regulation are as follows:

- Decisions of firms regarding prices, costs and inputs,
including for instance raw materials, cost of
technology and labour, output, sales and investment,
are made in response to market signals reflecting
supply and demand, and without significant State
interference in this regard, and costs of major inputs
substantially reflect market values;

- Firms have one clear set of basic accounting records
which are independently audited in line with
international accounting standards and are applied
for all purposes;

- The production costs and financial situation of firms
are not subject to significant distortions carried over
from the former non-market economy system, in
particular in relation to depreciation of assets, other
write-offs, barter trade and payment via
compensation of debts;

- The firms concerned are subject to bankruptcy and
property laws which guarantee legal certainty and
stability for the operation of firms, and;

- Exchange rate conversions are carried out at the
market rate.

As mentioned above, two exporting producers requested MET.
The Commission found that they both fulfilled the required
criteria and could be granted MET. The assessment of the
Commission was based on the response to the MET claim form
supplied by the companies as well as on the information
collected during the on-spot verification. Without being an
exhaustive list, the following elements are usually particularly
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relevant with respect to the Commission's assessment whether
or not a particular company meets the criteria for MET:

- The presence, in the governing bodies of the
company (Board of Directors, etc.), of State
representatives or persons appointed by the State or
the local governments which may, potentially or
actually, influence the business decisions of the
company;

- Provisions allowing, in a way or another, State
representatives to interfere with the business
decisions of the company. In this regard, the analysis
by the Commission of the articles of association of
the company requesting MET is particularly
important;

- The fact that the company keeps its accounting
records in line with International Accounting
Standards (now IFRS) and is able to produce audited
accounts signed by independent auditors. This
criterion has become of primary importance,
considering recent Commission practice;

- Whether the Company benefits from any form of
public support in the form of preferential rates for
energy supply, land lease contracts, supply of raw
materials or any other subsidy schemes. In principle,
the Commission will try to assess whether all inputs
and assets having an impact on the costs and on the
financial situation of the Company have been
obtained at “market value”.

1.5.2. Analogue country

For all other producers which were not granted MET, the normal
value had to be established in accordance with the provision of
Article 2(7)(a) of the Basic Regulation, i.e. on the basis of the
prices or constructed value of the so called “analogue country”,
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which is a market economy country.

In the present case, the analogue country used by the
complainant was Japan. The Commission contacted all the
known producers of para-cresol outside the European
Community and China (one producer in India, Japan and the
USA), although the producers in Japan and India refused to
cooperate in the proceeding. In addition, the vast majority of the
production in India was for captive use.

Since the USA producerés sales were representative, as
domestic sales accounted for more than 5 % of the exports of
the product concerned originating in China to the Community
and there were no substantial import restrictions, the
Commission decided to use the USA as an appropriate
analogue country.

It must be noted that, although allowed by China's accession
protocol to the WTO, the practice of using an analogue country
is somewhat questionable, since very significant differences
may exist, in particular in terms of costs, between the market of
the targeted country and that of the analogue country. Although
the European Commission may operate certain adjustments to
the normal value calculated in the analogue country, such
adjustments are usually limited to the differences in the
technical characteristics of the products between both markets,
and do not take into account differences in items such as labour
costs, environment costs, etc. However, the differences
associated with such elements in a highly developed market (in
our case, the USA) and a developing country's market, such as
China's, put into question the credibility and the legitimacy of
such comparison.

1.5.3. Determination of normal value for
cooperating exporting producers granted MET

In accordance with Article 2(2) of the basic Regulation, the
Commission first examined whether the domestic sales of para-
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cresol were representative, i.e. whether the total volume of such
sales represented at least 5 % of the total export sales volume
to the Community. The investigation showed that the domestic
sales of both cooperating exporting producers were
representative.

The Commission subsequently examined whether the domestic
sales of the companies could be considered as being made in
the ordinary course of trade pursuant to Article 2(4) of the basic
Regulation. This was done by establishing the proportion of
domestic sales to independent customers not sold at a loss on
the domestic market during the IP. As less than 10 % of the
domestic sales of the like product during the IP of both Chinese
exporting producers concerned were profitable, normal value
had to be constructed in accordance with Article 2(3) of the
basic Regulation.

Normal value was constructed on the basis of each exporting
producerés own cost of manufacturing plus a reasonable
amount for selling, general and administrative (SG&A)
expenses and for profit.

The own SG&A expenses of the companies could be used
because the domestic sales of the like product made by both
exporting producers were representative as defined in Article
2(2) of the basic Regulation, i.e. the domestic sales of each
company accounted for more than 5 % of the exports of the
product concerned by the respective company.

For the profit margin, in accordance with Article 2(6)(b) of the
basic Regulation, the profit margin of the same general
category of products in the domestic market was used. In this
particular case, the companies were selling other basic organic
chemicals than para-cresol, which were considered to belong to
the “same general category of product”. Although there is no
precise definition for the “same general category of products”,
products falling under this definition usually share a certain level
of similarity with the product under investigation, for example
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they belong to the same market segment, are sold to the same
category of customers, are made of the same kind of materials
or undergo a similar production process. Obviously, note of
these elements can give definitive guidance, but an important
point to consider may also be the fact that these products are
grouped within the same “business division” in the company's
internal records.

1.5.4. Determination of normal value for all other
exporting producers

The determination of the normal value for all other non-
cooperating producers, since there were not any cooperating
producers which had not received MET, was made on the basis
of the normal value of the product concerned in the analogue
country, i.e. the USA.

The Commission, in order to establish whether sales in the US
market of para-cresol were made in the ordinary course of
trade, compared the domestic selling price to the full cost of
production (i.e. the cost of manufacturing plus SG&A
expenses). Since less than 20 % of the sales volume of the type
sold on the domestic market was sold at a loss and since the
weighted average cost of production was lower than the
weighted average selling price, the normal value was
established as the weighted average domestic sales price of all
transactions to unrelated customers by the cooperating
producer in the USA.

1.5.5. Determination of the export price

The export prices for the cooperating exporting producers were
established on the basis of the prices paid or payable for the
product concerned when sold to the first independent customer
in the Community in accordance with Article 2(8) of the basic
Regulation.

Due to a lack of cooperation, the export prices for the remaining
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exporting producers were established in accordance with Article
18 of the basic Regulation. Export prices were calculated based
on the average weighted export price of the cooperating
producers for the product type sold by the producer in the
analogue country as no other sources were available. The fact
that the export price had to be calculated for the product type
sold by the US producer on the US market can be explained by
the fact that non-cooperating Chinese exporters were not
entitled to MET and that therefore, even in case of cooperation,
the Commission would have used the normal value calculated
for the US producer in its dumping calculation. As a result, the
Commission had to consider also the product type sold in the
US, rather than by cooperating Chinese producers. Also,
Eurostat figures could not be used for the calculation of the
export price because the product concerned was only part of a
CN code which also covers other products with a different price
structure.

1.5.6. Determination of dumping margin by
comparing normal value with export price

As far as the cooperating exporting producers were concerned,
for the purposes of ensuring a fair comparison between the
normal value and the export price at an ex-works level, due
allowance in the form of adjustments were made for differences
that were claimed and demonstrated to affect prices and price
comparability in accordance with Article 2(10) of the basic
Regulation, notably in respect of transport, insurance and
handling, packing, credit costs and commissions where
applicable and justified.

The comparison for non-cooperating producers was based on a
comparison of the average export price of the two Chinese
cooperating producers with the normal value calculated for the
US producer.

The European Commission determined that the dumping
margin for non-cooperating producers was 40,7%, and for the
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two cooperating producers were 10,8% and 12,34%
respectively, expressed as a percentage of the CIF Community
frontier price, duty unpaid.

1.6. Investigation of injury, causation and
Community interest

In parallel with the investigation of dumping, the European
Commission examined whether the Community industry had
suffered material injury within the meaning of article 3(6) of the
basic Regulation.

In that respect, the European Commission found that despite
the fact that the Community consumption had expanded by
around 45 % from 1998 to the end of the Investigation Period
(IP), the Community industry could not benefit fully from this
development since its sales only increased by half the
proportion of the increase in Community consumption while, in
particular from 2000, imports from China had increased
dramatically. The Commission also found that in relation to the
price development, the Community industry was able to
increase its sales prices moderately between 1998 and the end
of the IP. However, that price increase was not even sufficient
to cover the price increases of the main raw materials. During
the same period, the prices of Chinese imports decreased by 30
%. In addition, during the IP, the Chinese imports were made at
prices clearly undercutting those of the Community industry
which was operating at a loss-making level from 2001 onwards.
The Commission observed that the situation of the Community
industry had deteriorated during the period covering 2001 and
the twelve months of the IP, in particular in terms of reduced
production, capacity utilization, sales, market share, profitability,
return on investment and cash flow. As a result of the above,
the Commission found that the EC industry had suffered
material injury.

Moreover, in accordance with article 3(6) and (7) of the basic
Regulation, the Commission examined further to what extent
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the imports from China and not other factors were responsible
for this injury and that possible injury caused by such other
factors was not attributed to the Chinese imports.

The European Commission found that a substantial increase in
volume and market share of the Chinese imports and a
considerable decrease in their sales prices and high level of
price undercutting coincided in time with a significant drop in
market share of the Community industry and its loss making
operations. Moreover, the Commission examined other factors
which could have injured the Community industry, such as
imports from other third countries, and found that none of these
could have had a significant negative impact on the Community
industry. Consequently, the Commission found that the Chinese
imports caused the material injury suffered by the EC industry.

Finally, according to article 21 of the basic Regulation, the
Commission examined whether it would be in the Community
interest to adopt anti-dumping measures. In particular, the
Commission analysed whether, despite its conclusions on
dumping, injury and causation, other compelling reasons
existed which would lead to the conclusion that it is not in the
Community interest to impose anti-dumping measures on para-
cresol. The Commission received comments from the one and
only Community producer and from seven Community users
and it examined the competition and trade distorting effects of
possible duties and concluded that there were no compelling
reasons not to impose anti-dumping duties on imports of para-
cresol from China.

The Commission published the Regulation imposing provisional
duties on 21 March 2003 and the Regulation imposing definitive
anti-dumping duties on 20 September 2003.
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2. SPECIFIC ISSUES IN RELATION WITH
THE INVESTIGATION

The interest of the para-cresol case relates in particular to the
treatment, by the Commission, of one exporting producer which
had been granted MET and for which normal value had to be
contructed.

2.1. The construction of normal value

Apart from filling in the MET claim form, the producer had also
to submit to the Commission, within the prescribed deadline, the
reply to certain section of the “Questionnaire intended for
producers and/or exporters to the EC”. Typically, an exporter's
questionnaire in EC antidumping cases is divided in the
following sections:

- General information concerning the company;

- Product description and information about the
product types manufactured by the company;

- Operating statistics such as turnover, sales volumes
and value, stocks, investments, etc.;

- Export sales of the product under investigations to
the EC;

- Domestic sales of the product under investigation in
the targeted country;

- Costs of production of the company for manufacturing
the product concerned (including its profitability);

- Computerized information, which includes a
significant number of pre-formatted tables in which
detailed information concerning the above elements
has to be filled in.
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In our case, only after the producer concerned would have
received the MET, it would be given additional time to submit
the remaining sections concerning domestic sales and costs of
production. This is explained by the fact that, should the
exporting producer not be granted MET, there would be no
relevance of supplying data related to the domestic market and
cost of production, since the Commission would not reply on
such data for calculating normal value. However, it must also be
noted that the Commission's practice varies from case to case
and that it sometimes request exporting producers to respond
to all the sections of the questionnaire, before taking a position
on whether or not MET can be granted. This was the case, for
instance, in the recent antidumping case against imports of
leather footwear from China and Vietnam.

In the para-cresol case, the relevant producer succeeded in
showing that market-economy conditions prevail for itself and
that it fulfilled the criteria laid down in Article 2 (7) (c) of the EC
basic regulation. Thus, it was granted market economy
treatment and was given an additional time period to reply to the
remaining sections of the questionnaire (i.e. Sections E-H).

Within the Questionnaire reply, the relevant producer had
provided the Commission with information related not only to
para-cresol, but also to two by-products which had a separate
cost and profit. Moreover, in annex B-2-1 there was, in
particular, a separated table for the para-cresol and a separated
table for sodium sulphite, one of the by-products of the product
concerned. The producer made clear that they were two
different products both in appearance and usage. The only
common thing between them was that both of them were
produced by the relevant producer at the same time.

The European Commission, in its fax informing the relevant
producer about the date of its on spot verification at the
premises of the relevant producer, also indicated that: “/f, while
preparing for this investigation, the producer discovers errors in
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the response to the EC questionnaire, it should provide the
Commission with the corrected information including both the
previous and corrected figures clearly marked and to include a
footnote explaining why the error occurred, together with
updated computer files”. (emphasis added)

In an letter transmitted to the Commission three days after the
above mentioned fax, ten days after the submission of the
relevant producer's reply to sections E and F of the questionnaire,
and seven days before the on-site verification in China, the
relevant producer provided to the Commission, a correction of the
table F-4.1 with the title: “Total manufacturing costs” in section F
of the Questionnaire, where it provided the figures for the row
“Total costs of production”, as this row was forgotten empty, by
accident, when the Questionnaire reply was submitted earlier. In
this table, the producer had deducted the cost of the by-products
from the total cost of production and had provided in a footnote
the explanation about the cost of the by-products.

During the on spot verification, the relevant producer provided
the Commission with a document, referred to as “Exhibit 14a”,
which both summarized the overall production costs related to
para-cresol as well as isolated the specific costs related to the
by-products which should have been deducted at a later stage
by the EU institutions. This table made, once again, very clear
the fact that there was a difference between the two types of
costs for para-cresol (cost of production, on the one hand, and
cost of the by-products, on the other hand), as well as their
quantification. The different totals reported in Exhibit 14a fully
corresponded to the figures indicated in table F-4.1 of the reply
to the main Questionnaire. The clarification provided to the
Commission on the 18th November 2002, including the amount
of specific costs related to by-products was also fully supported
by the specific figures related to the costs of by-products
indicated in Exhibit 14a.

In addition, during the on spot verification, there were numerous
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exchanges of views between the Commission case-handlers and
the relevant producer concerning the issue of by-products,
including the quantity of by-products resulting from the production
of one tonne of para-cresol. The relevant producer emphasised
the fact that the costs of the by-products represented a cost that
did not fall under the cost of the product under investigation, but
a separate one. The producer insisted on explaining that this cost
must be deducted since the anti-dumping investigation only
covered one specific product, i.e. para-cresol.

It addition, during the on-spot verification, the producer provided
the Commission with several ledgers relating to the production
of para-cresol and its by-products.

Finally, another table was supplied by the relevant producer
during the on-spot verification, which was drafted specifically for
the Commission during the on-spot verification and summarized
the costs of manufacturing for the different products produced
by the producer during the IP, i.e.: SO2, Sulphide Acid, TSA,
Para-cresol, Aluminium Sulphite. The two by-products of para-
cresol were included there in a distinct way due to their
separate end uses. The producer reiterated once again the
need to deduct their cost from the total production cost.

After the end of the on spot verification and the exchange of views
and conclusions on the specific issue of by-products, the producer
was left reassured that the Commission's officials understood the
difference between the costs of production for para-cresol as a
whole and the costs of production for the by-products.

However, when the Commission sent to the producer the
disclosure of the essential facts and considerations on the basis
of which provisional anti-dumping measures had been imposed,
it was apparent from recitals 23, 24 and 25 in the preamble to
the provisional regulation that, in determining the normal value
for the relevant producer, the Commission had not deducted the
cost of two by-products from the total cost of production. This
was done by the Commission without any justification for its
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position on a matter which had already been raised numerous
times by the producer and of which the Commission was fully
aware prior the on spot verification.

In the regulation imposing the provisional duties, the
Commission mentioned that for the calculation of the profit
margin for para-cresol, it used the profit margin of the same
general category of products in the domestic market (including
sodium sulphite) for the reason that all these products are basic
organic chemicals. By this reference, the Commission
acknowledged the existence of sales and of a separate market
for sodium sulphite which was one of the two by-products.
However, and despite this finding, it did not deduct its
production cost from the total production cost of para-cresol.

Furthermore, in the same document, the Commission concluded
that for the purposes of the investigation, a mixture of isomers,
i.e. a mixture further processed without separation of the para-
cresol, but resulting from the same production process, was not
falling under the definition of the product concerned. Thus, the
Commission reaffirmed that the investigation targeted only para-
cresol and not any other chemical element that was produced
through the same process.

The relevant producer, exercising its rights, sent its comments
in writing and within the prescribed time limits, whereby it
provided the Commission with several ledgers related to the
production of para-cresol and its by-products, in order to
provide more accurately the information already given to the
Commission on the issue of by-products.

The different figures enclosed in the ledgers showed in
particular that a split of the costs of production for para-cresol
between para-cresol, on the one hand, and its two by-products,
on the other hand, was operated by the producer and it was
reflected in its internal accounting documents.

It should also be noted here that the information supplied in the
above mentioned producer's letter was, in all respects,

PARA-CRESOL >

consistent with the documents supplied by the producer to the
Commission during the on-spot verification.

This line of arguments was exposed orally to the Commission
during the hearing which took place in Brussels with the case
handlers. From this meeting, it was clear that the case handlers
had failed to understand the documents and evidence made
available and verified during the on-site verification.

On the Commission's request, further explanation was provided
following the hearing. The producer in its effort to clarify the
document referred to as “Exhibit 14(a)”, which had been
submitted during the on-site investigation, explained its position
once more and also provided the Commission with two lists
giving detailed information about the sales of sodium sulphite
and the sales of mixed phenol. The additional clarifications
confirmed that there was a specific market for the two by-
products. Indeed, the producer had been commercialising
sodium sulphite and mixed phenol, the market prices of which
were very different from that of para-cresol market, for years.
There was evidence of sales of the by-products by the producer
to unrelated customers.

In addition, and in order to reduce the approximation resulting
from the estimated cost of production per unit used by the
producer in its internal documents, the producer re-calculated
the specific costs of the by-products on the basis of two different
methodologies. While the methodology originally relied on by
the producer to indicate to the Commission the specific costs of
the by-products to be deducted from the overall cost of
production was based on the sales value of the by-products, it
must be noted that both methodologies were, in the end,
consistent with each other. .

Considering the above elements, there were no reasons why
the Commission was reluctant to deduct the specific costs of the
by-products from the overall costs of production of para-cresol.
Indeed, such an action would have been in line with the
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Commission's practice to deduct such costs (“ferrosilicon”
case, OJ L 38/1990, page 1, paragraph 18). More specifically, it
is the Commission's consistent practice to deduct such costs
when the company can demonstrate that the company has
been operating such deduction on an historical basis.

Two months later, the Commission sent to the producer the
definitive disclosure document, and the company specific
findings concerning dumping. In Annex | to the definitive
disclosure document, the Commission used the figures
provided by the producer in order to calculate the manufacturing
costs of para-cresol, but persisted in not deducting the specific
costs of the two by-products.

Furthermore, the Commission, in Part Il of its document
(explanation of dumping) claimed that it conducted a re-analysis
of the comments submitted after the provisional duties were
imposed. However, it argued that the producer had not
substantiated its claim by documented evidence because the
documents collected on the spot indicated that the direct costs
were already allocated to the different products, which was in
line with the initial questionnaire response and thus the
producer's claim had to be rejected.

After the transmission of the definitive disclosure document, a
meeting was held at the Commission's premises with the
producer. Following the hearing, the producer supplied the
Commission with a substantial set of comments and
explanations with respect to the by-products issue as well as a
personal note from the General Manager of the producer
towards the Commission's officials. In its comments the
producer indicated its conviction that the explanations
contained in the definitive disclosure document of the
Commission were based on a manifest error of appraisal
regarding the distinction between the by-products resulting from
the production of para-cresol and the other products produced
by the producer during the IP.
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The producer also pointed out that it was its understanding that
the Commission did not object, as a matter of principle, that
specific costs related to by-products can be deducted from the
overall costs of production of the product concerned, and thus
the producer repeated its strong belief that it had already
provided the Commission with sufficient evidence and
clarification to convince it that nothing prevented the
Commission from operating the appropriate deduction of the
costs of the by-products in its dumping calculations as far as the
producer was concerned.

In this regard, a set of new calculation tables, consistent with
the data already supplied by the producer and incorporating the
requested adjustment of the costs of production of para-cresol
(to take into account the costs of by-products) was attached to
the comments, and the information related to the specific costs
of the by-products was summarized in a table attached as
Annex 4 to these comments.

Finally, at the end of July 2003, the producer provided the
Commission - while it has never been requested in the
Commission's questionnaire - with a document that included
invoices related to the sales of these two by-products in order to
establish that there is a separate market for these two by -products
resulting from the production process of para-cresol as well as
notifications of receipt of payments for the sales of these products.

Despite the information supplied by the producer, the
Commission decided to publish its proposal for a Council
Regulation imposing a definitive anti-dumping duty and collecting
definitively the provisional duty imposed on imports of para-cresol
originating in China, without any changes in the Commission's
position. It must be noted that this proposal was published on 18
August 2003 and posted on the internet before even any reply
was given to the producer's comments of July 2003.

The Commission sent its comments on the hearing and the
ensued comments of the producer after the regulation imposing
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definitive anti-dumping duties had been published. The
Commission mentioned, for the first time in the investigation,
that the reason for not taking into account the by-products costs
was because this information was allegedly submitted after the
deadline of responding to the Questionnaire and only one day
before the investigating team left for the on-spot verification. It
also stated that during the on spot verification the producer had
provided evidence that showed the costs of the by-products
indicated separately on these cost-accounting sheets and the
company confirmed that the costs were allocated to the various
products. It continued by submitting that the producer confirmed
in the last hearing that the company itself does not deduct in
their internal cost accounting the cost of production of the two
products from the cost of production of the product concerned.
Finally, the Commission alleged that the submission to deduct
the sales revenue of the by-products was made after the
provisional disclosure and thus the sales revenues could not be
verified and subsequently deducted.

The producer replied to the Commission's last letter by declaring
its profound disappointment that the Commission had failed to
even try to understand the by-products issue. It also stated that it
considered the argument that all information submitted after the
Questionnaire reply's deadline being unconsidered as in contrast
with all the subsequent various hearings and requests from the
Commission for further submissions, as a violation of the rights of
defence of the producer.

2.2. Specific considerations concerning the
treatment of by-products in anti-dumping
investigations

The establishment of a constructed normal value requires the
calculation of the costs of production. When the production
process of the product concerned leads to the production of by-
products, the issue arises as to how this affects the calculation
of the costs of production of the product concerned, in particular
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whether there is a need or justification to reduce the costs of
production of the product concerned by an amount
corresponding to the costs of production of the by-products.
Generally speaking, the European Commission accepts such a
cost reduction if the exporter can show that the by-products are
sold separately and if it provides information on the costs of the
by products.* The Commission and the Council have accepted
two methods in order to deduct the costs of production for by-
products from the costs of production of the product concerned.

The first method takes into account the production costs of the
by-products which are directly allocated to the by-products and
separated from the production cost of the product concermed.
The most usual method of calculating this production cost is by
the calculation of the output for the product concerned and for the
by-products on the basis of the raw material input. All individual
cost items, such as raw material costs, labor cost etc., are then
directly allocated according to these outputs. If this method is
applied, the costs of production for the product concerned never
include any costs of production for the by-products.

The second method is based on the sales value of the by-
products. This value is deducted from the production cost of the
product concerned which initially includes the production cost of
the by-products before the deduction is made.

The Commission has declared in previous practice that it has no
preference as to which method to utilise in an anti-dumping
investigation. In principle, though, the importance lies in the ability
of the producer to prove its point in relation to the existence of the
by-products and the need to deduct them. More specifically, a
producer should, first of all, state clearly which method it chooses,
secondly, a producer should demonstrate a consistent
application of one method, and thirdly, should provide the
necessary figures and evidence in support of its claim.

# See e.g. Council Regulation (EEC) No 341/90 of 5 February 1990 on imports of ferro-
silicon, recital 18, (O.]. (1990) No L 38/1).
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In relation to the first above mentioned method, the exporting
producer should provide evidence clearly demonstrating the
production costs of the product under investigation and its by-
products separately and explain how it allocates these costs.

Regarding the second above mentioned method, the exporting
producer would need to show to the Commission the total
production costs and then the sales value of the by-products,
namely the sales volume and the sales price.

3. APPLICATION FOR ANNULMENT
BEFORE THE EUROPEAN COURT OF

FIRST INSTANCE (CASE T-413/03)

The producer submitted on 14 December 2003, before the
European Court of First Instance, an application, on the basis of
article 230 of the EU Treaty, for the annulment of Council
Regulation (EC) No 1656/2003 of 11 September 2003 imposing
a definitive anti-dumping duty and collecting definitively the
provisional duty imposed on imports of para-cresol originating in
the People's Republic of China

The producer claimed that the European Council (and the
Commission) should have been aware, as early as the initial
reply of the Applicant to the questionnaire on 8 November 2002,
of the existence of two by-products (sodium sulphite and mixed
phenol) and their specific costs of production and that, in any
event, the Council (and the Commission) should have been fully
aware of these elements by 18 November 2002 (i.e. seven days
before the date of the on-site investigation) when the producer
clarified its response to the initial questionnaire on the costs of
production for the by-products.

In addition, the producer claimed that the case handlers had
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enough time during the on-site investigation to verify the
information submitted by the Applicant and to confirm that the
documents collected on the spot were perfectly in line with the
initial questionnaire reply and the letter of 18 November 2002.

Finally, the producer argued that the Commission, by extending
the scope of the investigation to the two by-products and by
taking into account these by-products in the normal value
determination, had violated the duty of due diligence as well as
the duty of good administration and Article 2 of the EC basic
Regulation.

The producer submitted before the European Court of First
Instance the so-called “Exhibit 14a”, which provided the specific
data related to para-cresol, with the difference that, this time,
the producer isolated and highlighted the specific costs of the
by-products. The producer stated that Exhibit 14a showed that
the cost of the by-products was not deducted from the cost of
production of para-cresol, as for instance the cost of the raw
materials. Accordingly, the producer stated that the values
indicated in Exhibit 14a did not take into account the costs of the
by-products and therefore, these should still be deducted and
that not only the Commission had ignored all the documents
that the producer eagerly gathered and submitted to the
Commission in its efforts to cooperate fully with it, but also, the
Commission had failed to understand the same documents that
allegedly formed the basis of its conclusion, i.e. the documents
collected on the spot and during the initial questionnaire
response. The producer claimed that the Commission had all
the necessary documents and clarifications by the end of the on
spot verification to conclude that the cost of the two distinct by-
products should be deducted from the cost of production of
para-cresol.

In this regard, the producer respectfully invited the Court, on the
basis of its relevant rules of procedure, to request the
Commission to supply the Court with the minutes of the on-site
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verification visit as well as the Commission's calculations
supporting its injury determination.

Indeed, the Court did request from the Commission the minutes
of the on-site verification which were provided. The minutes
showed that the Commission's argument that the cost of by-
products was already allocated to the cost of production of
para-cresol was based merely on an oral question to the
producer regarding whether the costs of the by-products was
already allocated in the accounting system of the producer.
From the minutes, it appeared that the Commission had
understood or more accurately, had misunderstood, the oral
answer of the producer to be yes.

However, the Court found that the Commission, then the
Council, wrongly refused seriously to re-examine, after the
Provisional Regulation, whether the treatment given at that
stage to the costs of the by-products was appropriate, thereby
perpetuating, at the stage of the Contested Regulation, the
effects of the obvious error of assessment and the infringement
of the obligation to examine diligently committed at the stage of
the Provisional Regulation. The Court emphasised that this was
not to say that, in this case, the Council should have made the
deduction requested by the applicant on the strength only of the
information given by the latter before and after the Provisional
Regulation. The Court cannot prejudge the solution to which a
diligent re-examination would have led. Nor does the Court rule
that that information was of perfect quality and could be
accepted without verification;

However, it did hold that, in the particular circumstances of the
case and in the light of that information, the Commission and
the Council should have concluded that the position adopted at
the stage of the Provisional Regulation had been adopted
hastily, and that it was necessary, given their obligation to make
a diligent examination and in order to reach a reasonable
calculation of the normal value, to re-examine the question of
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the by-products with care.

Therefore, the Court concluded that, in the particular
circumstances of this case, the Commission and the Council
have failed, both before and after the Provisional Regulation, in
their obligations to take account of all the relevant
circumstances and appraise the facts of the matter with all due
care, so that the constructed normal value may be regarded as
having been determined in a reasonable manner.

Finally, the Court annulled the contested Regulation in so far as
it concerns the producer, without there being any need for the
Court to rule on the other grounds for annulment, or to request
the production by the Commission of the calculations on which
it based its assessment of the injury suffered by the Community
industry.

Six months after the publication of the judgment of the Court,
the Commission published a notice concerning the anti-
dumping measures on imports of para-cresol originating in
China stating that due to the Court's ruling, the definitive anti-
dumping duties paid pursuant to the above-mentioned
regulation on imports of para-cresol, including the provisional
duties definitively collected in accordance with Article 2 of the
regulation, should be reimbursed. It must be noted that the
possibility of reimbursement opened by the notice was limited to
the imports from the particular producer that obtained the
annulment of the Regulation. The reimbursement should be
requested from national customs authorities in accordance with
the applicable Community customs legislation.

As a consequence of the judgment, the relevant producer is no
longer subject to the anti-dumping measures imposed by
Regulation (EC) No 1656/2003 of 11 September 2003.
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4. CONCLUSION

The para-cresol case is a very interesting case since it
highlights some of the key problems faced by exporting
producers in countries which are considered by the European
Commission as non-market economies for the purpose of anti-
dumping investigations (such as China and Vietnam). It also
underlines some very interesting issues concerning the
construction of a normal value.

In particular, the case shows that even when exporting
producers can be granted MET, the determination of the normal
value can be a difficult issue which, when not executed
properly, can lead to significantly distorted results to the
detriment of the exporting producer. The case highlights the
importance for exporting producers to remain vigilant towards
the calculation operated by the investigating authority, and to
have accounting records which are properly kept and allow for
a clear identification of all costs items included in (or deducted
from) the cost of production of the product under investigation.
Indeed, any claim for a specific adjustment or deduction in the
costs of production must be substantiated on the basis of the
accounting records of the company.

The case also underlines the crucial importance of the on-spot
verification for the successful outcome of a case, and the
necessity for the company to properly substantiate and
demonstrate all its claims at the time of the verification visit, if
the company wants to have a chance to see such claims
accepted by the European Commission. However, it also shows
that the appreciation made by the Commission of the elements
submitted by the company can still be subject to the control of
the Court of Justice, and that the Commission has a duty to
examine with sufficient care and open spirit the elements

PARA-CRESOL >

submitted by the Company. All exporting producers involved in
EC anti-dumping investigations should therefore bear in mind
this possibility of judicial appeal when confronted to what
appears to be a lack of due diligence by the Commission or a
manifest violation of its procedural obligations and/or the rights
of defence of the company.
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VU VIEC THU BA

Nuéc diéu tra: Trung Quéc

San pham bi diéu tra: Chét Chloroform

Nudc bi diéu tra: Cong dong Chau Au, Han Quéc,
Hoa Ky, An Do

Phap luat vé diéu tra chéng ban pha gia cia Cong hoa Nhan
dan Trung Hoa (Trung Quéc) dugc quy dinh chd yéu tai Quy
ché vé Chong ban pha gia Trung Qudc, dugc théng qua tai Dai
hoi thir 46 Hoi dong Nha nudc ngay 31/10/2001 va dugc ban
hanh ngay 26/11/2001 tai Nghi dinh s6 328 ctia Hoi Bong Nha
nuéc Trung Quéc. Quy ché nay co hiéu luc ap dung tu 1/1/2002.
Nhiing diém ndi bat clia vu viéc:

0 bay la mét vi du hay cho thdy Trung Quéc dang tang
cuong st dung cong cu kién chdng ban pha gia doi voi
cac nuoc khac;

2 Vu viéc cho thay Trung Quéc ap dung mét chuan muc
trong diéu tra chéng ban pha gia gan tuong tu nhu Hoa
Ky va Cong dong Chau Au;

2 Vu viéc cho thdy mét s6 déc diém riéng clia qua trinh
diéu tra chdng ban pha gia cla Trung Quéc (trong so
sanh voi Cong dong Chau Auy), vi du chi tién hanh diéu
tra chong ban pha gia sau khi da cé két luan so bg;

2 Day la lan dau tién Trung Quéc tién hanh dam phan va
di dén cam két vé gia vai cac nha xuét khau nudc ngoai;
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< MOT s6 VU KIEN CHENG BAN PHA GIA TAlI EU-TRUNG Qudc

1. KHOI XUONG DIEU TRA

Ngay 20/3/2003, Bo Thuong mai Trung Quéc (viét tat la
MOFCOM) nhan duoc don kién chinh thic clia hai nha san xuét
Trung Qudc thay mat cho nganh san xuét cloroform Trung
Quéc yéu cau khai xudng diéu tra chong ban pha gia doi véi mét
hang cloroform nhap khau co xuét xu tir EU, Han Quéc, Hoa Ky
va An D9.

Can cu vao Quy ché vé chong ban pha gia Trung Quéc (sau
day goi la «Quy ché»), MOFCOM da tién hanh xem xét cac van
dé sau (i) tu cach clia nguoi di kién; (i) loai san pham bi kién;
(iii) cac san pham noi dia tuong tu voi san pham bi kién; (iv) muc
ban pha gia cta san pham bi kién; (v) thuc té va mac do thiét
hai ma nganh san xuét trong nudc ctia Trung Qudc phai ganh
chiu; (vi) cac van dé, hoan canh lién quan cua cac nuoc (khu
vuc) xudt xu hang; va (vii) cac van dé khac. Clng trong giai
doan nay, MOFCOM tién hanh xem xét so bo chling cti vé bién
do pha gia, thiét hai va méi quan hé nhan qua giia viéc ban pha
gié va thiét hai ma bén nguyén don dua ra trong don kién.
Theo cac chung cu so b trong don kién thi tong san lugng trong
nam 2002 ma 2 nguyén don cung véi cac nha san xuét trong
nudc tng ho don kién chiém khoang 93,34% tong san luong noi
dia trong giai doan nay. Nhu vay la da dam bao cac yéu cau tai
biéu 11, 13 va 17 Quy ché va do dé nguyén don duoc xem la
¢6 du tu cach dé khdi kién chdng ban pha gia thay mat cho toan
nganh san xuat Chloroform Trung Qudc. Pon kién cling bao
goém nhiing néi dung va chung cu theo quy dinh tai cac Diéu 14
va 15 ctia Quy ché vé khdi xuong diéu tra chong ban pha gia.
Nhu yéu cau tai Hiép dinh vé Chong ban pha gia cia WTO
(Biéu 5), bat ky nganh san xuat néi dia nao muén khdi kién déu
phai ¢ du ching cu vé cac van dé sau (i) viéc ban pha gia (ii)
thiét hai va (i) méi quan hé nhan qua gidia viéc ban pha gia va
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thiét hai. Cac yéu cau nay sé khong thé duoc dap tng chi bang
nhiing gia thiét don thuan, khong dua trén céac chung cu lién
quan. Cu thé, diéu nay co nghia la bén di kién (nguyén don)
phai dua vao hé so don kién nhing chiing ct ching minh cho
t6 cdo clia minh vé viéc ban pha gia gia, vi du nhu phai chuing
minh (dua trén invoice chang han) vé gia ma nha san xuét xuat
khau ban tai thi truong néi dia nuoc ho va thi truong nudc nhap
khdu, cung véi cac tinh toan vé bién pha gia dua trén nhing
muc gia do. Nguyén don cling phai chung minh, bang viéc cung
cap cac s6 liéu kinh té tu co (vi du dién tién vé lugng ban hang,
vé gia, muc loi nhuan, mic dau tu, lao dong...) rang minh dang
phai chiu thiét hai hoac bi de doa sé phai chiu thiét hai. Trach
nhiém thu thap cac chiing cu nay cing nhu chuan bi don kién
thudc vé bén di kién, tuy vay cac co quan chinh phu thuong
dong vai tro quan trong trong viéc binh luan cac néi dung cua
don kién dé dam bao rang don kién dap ung duoc cac tiéu
chuén phap Iy lién quan.

Trén co so két qua xem xét so bo cac van dé néu trén va can
¢t vao Diéu 16 Quy ché, ngay 30/5/2002 MOFCOM da quyét
dinh khéi xuong diéu tra chéng ban pha gia déi voi Chioroform
nhap khdu tu EU, Han Quéc, Hoa Ky va An 6.

Khodng thoi gian diéu tra xac dinh viéc ban pha gia (giai doan
diéu tra ban pha gid) la 01 nam: tur 1/1/2002 dén 31/12/2002 va
khoang thoi gian diéu tra xac dinh thiét hai (giai doan diéu tra
thiét hai) la 04 nam: tir 1/1/1999 dén 31/12/2002. Diéu nay phan
anh mot théng 1é chuén dang duoc ap dung tai Trung Quac vé
van dé nay: 01 nam cho cac danh gia vé viéc ban pha gia va 04
nam cho danh gia vé thiét hai. Thong Ié nay cta Trung Quéc
cling tuong tu nhu ctia Cong dong Chau Au noi ma giai doan
diéu tra ban pha gia khéng dugc it hon sau thang (va thong
thuong la mét nam) lién trudc don kién. Vé giai doan diéu tra
thiét hai, Cong dong Chau Au thuong danh gia thiét hai dua trén
cac so liéu trong ba hodc bon ndm gan nhat (bao gém ca nam
bat dau khdi xuong vu viéc).

https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

< MOT s6 VU KIEN CHENG BAN PHA GIA TAlI EU-TRUNG Qudc

San pham bi diéu tra la Chloroform véi dé nguyén chat tu 99%
trd 1én co xudt xu tu EU, Han Quéc, Hoa Ky va An Do
(Chloroform la mét loai hoa chat hiiu co c6 cong thuc hoa hoc
la CHC13 va thudc dong thué CN29031300 ctia Trung Quéc).

Dong thoi, cac bén lién quan dén vu viéc dugc dé nghi ndp cac
mau dang ky riéng (xem chi tiét trong cac doan sau) cho Phong
Xuét Nhap khau va Trién lam Thuong mai (BOFT) va Phong
Diéu tra Thiét hai d6i véi nganh san xuét (IBII), hai bo phan
thuéc Bo Thuong mai chiu trach nhiém diéu tra: BOFT c6 tham
quyén diéu tra bién pha gia, IBIl diéu tra vé thiét hai va moi
quan hé nhan qua. Cach thic t6 chic cac co quan diéu tra
chéng ban pha gia nay cta Trung Quéc gan giéng vei cach thic
ma Hoa Ky ap dung (2 co quan diéu tra doc lap, Bé Thuong mai
Hoa Ky diéu tra bién pha gia, Uy ban Thuong mai Quéc té Hoa
Ky diéu tra vé thiét hai va phan tich méi quan hé nhan qua) va
tuong déi khac biét so véi hé théng ctia Cong dong Chau Au
(Téng vu Thuong mai ctia Uy ban Chau Au dong thai chiu trach
nhiém diéu tra vé pha gia va thiét hai).

Veé diéu tra ban pha gia, tat ca cac bén lién quan dugc dé nghi
ndp don xin hop tac voi BOFT (bang viéc dién vao mau dang ky
riéng) trong vong 20 ngay ké tu ngay dang Thong bao khéi
xuong diéu tra. Cling trong giai doan nay, cac nha san xuat,
xudt khau lién quan ctia cac nudc hoac vung lanh th bi diéu tra
phai cung cép kem theo mau dang ky cac thong tin vé s6 lugng
va trj gia clia cac san pham lién quan xuét vao Trung Quéc
trong giai doan diéu tra pha gia da néu.

Vé diéu tra thiét hai doi voi nganh san xudt trong nudc, tat ca
cac bén lién quan dugc dé nghi nop don xin hop tac véi IBII
(cing bang viéc dién vao mot mau dang ky riéng) trong vong 20
ngay ké tu ngay dang Thong bao khai xudng diéu tra. Kém theo
mau dang ky nay, cac bén phai cung cép thong tin vé nang luc
san xuét, luong san pham, luong ton kho, cac du an dang xay
dung va du kién mé rong du an cling nhu cac théng tin vé s
luong, tri gia ctia cac san pham bi diéu tra xuét vao Trung Quéc
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trong giai doan diéu tra thiét hai da néu.

bay la thong 1é kha thu vi va riéng cé cta Trung Quéc bdi nd
khac so vai thong 1é cac nudc khac, vi du nhu Cong dong Chau
Au. O Cong dong Chau Au, cac bang cau hai diéu tra thuong
duoc chuén bi truac khi c6 Thong bao khéi xuong diéu tra va
dugc cung cép cho cac bén lién quan ngay trong ngay dau tién
diéu tra. Trung Qudc thi khac: cac bang cau hdi dugc cung cap
mudn hon va chi cung cap cho céac bén da dang ky minh voi tu
cach la bén lién quan va da cung cap cac thdng tin so bo trong
thoi han quy dinh cho co quan diéu tra. Vé van dé nay, cling xin
nhan manh la théng tin ma céc bén phai dua ra trong/kém theo
mau dang ky diéu tra khong chi tiét bang thong tin doi héi trong
bang cau hai diéu tra va chi nham muc tiéu dé co quan diéu tra
c6 danh gia so b vé tinh trang cla cac cong ty ¢ lién quan dén
vu viéc. Nhiing théng tin nay clng dugc co quan diéu tra st
dung dé xac dinh c6 can thiét phai tién hanh chon méu hay
khdng va néu co thi nhiing cong ty nao can dua vao nhém mau
do. Nhin chung, viéc cung cép nhiing thong tin so bo nhu vay
khong phai 1a qua kho khan déi voi cac bén lién quan.

Thong bao khai xudng diéu tra cling dong thoi cho phép bat ky
bén lién quan nao co phan déi vé pham vi san pham bi diéu tra,
vé tu cach cta nguyén don, vé& cac nuoc va vung lanh thé co
hang hoa bj diéu tra va bat ky van dé gi khac cd lién quan trong
khuén khé vu diéu tra duoc cung cép lap luan bang van ban cho
MOFCOM trong vong 20 ngay ké tu ngay dang Thong bao khdi
xuéng diéu tra.

Cting trong thoi han 20 ngay nay, cac bén lién quan co thé tiép
can cac thong tin co trong ho so khdi kién cta nguyén don (tru
cac thong tin mat) tai thu vién thong tin cong cong vé chong ban
pha gia ciia MOFCOM. Bay la mot bude rat quan trong bdi no
cho phép céac bén lién quan, ma dac biét la cac nha san xuat
xuét khau, hiéu duoc cac can cu ma dua trén dé vu kién duoc
khéi xuong va dé chuén bi cac phan bién, binh luan thich hop
vé céc van dé khac nhau cla vu viéc (vi du su ton tai cla hién
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tuong ban pha gia, thiét hai, méi quan hé nhan qua...) trong cac
thai han quy dinh.

Cudc diéu tra chinh thiic bat dau tu ngay 30/5/2003 va theo lich
la sé két thuc trong vong 1 nam, tlc la truéc ngay 30/5/2004.
Tuy nhién, Thong bao khdi xuéng diéu tra ciing dé ngod kha
nang co thé gia han diéu tra dén 30/11/2004 trong nhiing hoan
canh déc biét, phu hop voi Diéu 26 clia Quy ché.’

2. DIEU TRA

Ba cong ty EU, mét cong ty Han Quéc, hai cong ty My va mot
cong ty An D6 da hop tac voi co quan diéu tra trong vu kién nay
va da tu dang ky la bén lién quan trong vu viéc. Diéu kha thu vi
trong vu viéc nay la Trung Qudc da thay déi thong 1é ctia minh
déi voi EU vé tu cach bj don trong vu kién. Néu nhu trong céc
vu kién truéc day Trung Quéc tién hanh diéu tra déi voi cac bi
don la ting quéc gia cu thé trong EU,? thi trong vu Cloroform
nay, Trung Qudc quyét dinh xem EU la mét chii thé théng nhat
va coi toan EU la mot nudc xuét khau. Diéu nay ¢o hé qua thuc
tién rat 16n bdi néu cac nha san xuét ctia EU déu bi xem la bi
don trong vu viéc thi sé kho ¢ kha nang yéu cau cham dut diéu
tra vai ly do lugng nhap khau hang clia ho vao Trung Quéc la
khong dang ké (de minimis). Trong khi do, néu xem xét riéng
tling nudc trong EU thi kha nang nay dé xay ra hon (bdi gia su
cong ty co thai do hop tac duoc diéu tra la nha san xuat duy
nhat san xuat ra san pham bi diéu tra tai mét nuoc thi cong ty
nay co nhiéu kha nang chung minh duoc rang luong nhap khau

' Dieu 26 cua Quy ché chéng bén pha gia cua Trung Quéc quy dinh ring: “Mot cuoc dieu
tra chong ban phd gid phdi duoc hoan thanh trong vong 12 thang ké tix ngay cong bo cong khai
quyét dinh khoi xudng dieu tra; trong nhimg hoan canh ddac biét thi giai doan dieu tra nay co
thé duoc gia han them mot thoi han tong cong la 18 thang”.

* Xem vi du nhu vu diéu tra chéng ban pha gia do Trung Quéc tién hanh déi véi san
pham dichcloromethane nhap khau tir My, Duc, Anh, Ha Lan, Phap va Han Quéc ngay
20 thang 12 nam 2000.
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ctia minh vao Trung Quéc la khéng dang ké (de minimis) (cu thé
|2 th&p hon 3% t6ng nhap khau san pham nay vao Trung Quéc)
va do do ciing dé co kha nang vu viéc duoc cham dut theo Diéu
5.8 Hiép dinh vé chong ban pha gia cua WTO va cac Diéu 9, 26
Quy ché.?

Trong vu diéu tra chong ban pha gia doi voi hoa chat
dichloromethane, MOFCOM da quyét dinh cham dit diéu tra
dGi voi san pham nhap khau tir Phap vi Iy do nha san xuét bi
kién duy nhat cta Phap trong vu do co lugng nhap khau thap
hon 3% téng lugng nhap khau san pham nay vao Trung Quéc.
Cach tiép can tuong tu da khong dugc MOFCOM st dung trong
vu Cloroform nay, va do do néu gia su lugng nhap khau tong
cong tu tat ca cac nha san xuét ctia Phap thap hon 3% thi
MOFCOM ciing sé khong cham dut diéu tra doi véi nhiing nha
san xuét nay. Trén thuc té, vi EU bi xem la mét nudc xuét khau
trong vu viéc nay, luong nhap khau vao Trung Quéc duoc tinh
|a t6ng luong nhép khau tir tat ca cac nha san xuét EU nén chi
khi tong luong nhap khau ti EU thap hon 3% thi maéi co thé yéu
cau MOFCOM cham dut vu kién.

2.1. Bang cau hoi diéu tra

Xin luu y 1a vi c6 dén hai co quan co thdm quyén trong viéc diéu
tra (BOFT va IBIl) nén viéc diéu tra pha gia va diéu tra thiét hai
cling nhu méi quan hé nhan qua gida viéc ban pha gia véi thiét
hai xay ra duogc tién hanh kha doc lap voi nhau. Trén thuc té,
ngay tir dau, cac bén co loi ich lién quan da phai nop hai mau
dang ky khac nhau dén BOFT va IBII. V& ly thuyét, mét bén lién
quan c6 thé chi hop tac vai BOFT hoac IBII va khong hop tac
voi co quan con lai tuy thudc vao viéc bén dé co lién quan chu
yéu dén noi dung diéu tra nao trong vu kién. Tuy nhién, néu bén
lién quan la nha san xuét xuat khau thi co I& can tham gia dong

> Dieu 26 cua Quy ché chéng ban pha gia cua Trung Quéc quy dinh rang: “... phdi cham
dut viec diew tra [...]: (4) khi luong nhap khdu thuc té¢ hodc tiém nang cuia san phdm bdn phd
gid hodc thiet hai la khong ddng ké [co thé cho qual”. Dieu 9 xac dinh luong nhap khau tir
mot quic gia hoac ving lanh thé cu thé duoc coi la khong dang ké “néu luong sdan pham
bdn phd gid tit mot nuéc hodc ving lanh tho chiém toi da la 3% tong luong nhap khdu cdc sdan
pham nay hodac san pham tuong tw [...J”.
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thoi ca diéu tra pha gia va diéu tra thiét hai, va trong moi truong
hop phai hop tac véi BOFT néu muén dugc hudng bién do pha
gia riéng.

Ngay 2/7/2003, MOFCOM gui «Bang héi diéu tra déi véi nha san
xuat noi dia», «Bang hoi diéu tra déi vai nha nhap khau noi dia»,
«Bang hai diéu tra doi voi nha san xuat nuoc ngoai» lan lugt cho
cac nha san xuat san pham tuong tu, cac nha nhéap khau
Cloroform ngi dia Trung Quéc dugc biét dén va cac nha san xuét
Cloroform nuéc ngoai ti cac nudc, vung lanh thé bi kién duoc
biét dén (duoc BOFT va/hoac IBII biét dén vao thoi diém gui
Bang hdi). Nhiing cong ty «dugc biét dén» thuong la nhing
cong ty duoc nhac dén trong don kién. Tuy nhién, & giai doan
nay, co quan diéu tra Trung Quoc sé gui bang cau hdi diéu tra
dén tét ca cac bén da dang Ky trong thoi han quy dinh va da thé
hién thai do san sang hop tac trong vu diéu tra. V& thoi han nop
tra 16i bang hoi, cac bén lién quan co 37 ngay ké tu ngay gui
Bang hi dé tra 1oi va ndp lai (theo Diéu 17 Quy ché). Mot vai
nha xudt khau co yéu cau gia han thai gian tra |0i bang hoi va da
dugc chap thuan kéo dai thoi han nay nhung khong qua 14 ngay
sau do (theo Diéu 18 Quy ché). Can luu y rang cac yéu cau xin
gia han thoi gian tra l0i phai néu dugc ly do xin gia han. Nhing
ly do dugc dua ra thuong la cong ty lién quan khong thé tra 10
bang cau hdi trong thoi han quy dinh vi cac nguyén nhan khach
quan, vi du nhiing can b quan trong vang mat dot xuét, co dot
nghi 1é trong thoi gian tra 10i bang cau héi (nhung thuong thi
nhiing ly do nhu vay khong dugc chap nhan), cac su kién xay ra
do thién nhién thudc dién bat kha khang... Tuy thé, viéc co cho
gia han hay khong hoan toan la quyét dinh riéng clia co quan
diéu tra va thuong la can cu vao khéi lugng cong viéc cla co
quan nay ciing nhu so lugng cac cong ty tham gia diéu tra.

Trén thuc té, trong thoi han quy dinh, co quan diéu tra da nhan
tra 10i tu cac nha san xudt noi dia, nha nhap khau va 07 nha san
xuét nuéc ngoai. Chu y la trong cac vu kién chdng ban pha gia
do Trung Qudc tién hanh, tat ca cac tai liéu do co quan diéu tra
cung cap hoac do cac bén cung cap cho co quan nay déu phai
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thuc hién bang tiéng Trung Qudc hoac phai co ban dich tiéng
Trung di kem. Diéu nay tao nén mét ganh nang dang ké cho cac
cong ty khi tra 101, dac biét trong hoan canh thoi han dé tra 16 la
rét eo hep. Ciing vi thé ma lap luan nay duoc duoc st dung nhu
la mot Iy do dé cac bén yéu cau gia han thoi gian tra 10i.

2.2. Cac budc diéu tra truoc khi dua ra két luan
so bd

Trong 10 ngay cudi thang 9/2003 va nuia dau thang 10/2003, co
quan diéu tra da tién hanh diéu tra thuc dia tai co s& kinh doanh
cla nhiéu nha san xuét Trung Quéc. Co quan diéu tra ciing nhan
dugc céc binh luan vé tinh trang thiét hai cta nganh san xuat ni
dia tu nganh san xuét noi dia, cac nha san xuat xuét khau va
nhiéu nha nhap khau cing nhu cac nha san xuét st dung
Cloroform nhap khau lam nguyén liéu dau vao tai Trung Quéc.

MOFCOM ciing tién hanh mét s6 budi lam viéc truc tiép véi cac
bén lién quan cling nhu céc tuy vién thuong mai tu Bai Su quan
ctia mét s6 nudc nhap khau thugc dién bi diéu tra. Diéu nay cho
thay chinh phu cac nudc co thé co hanh dong tich cuc trong cac
vu kién chéng ban pha gia va cac vu viéc mang tinh tu vé
thuong mai khac co anh huong dén quyén va loi ich cla cac
doanh nghiép nuéc minh. Diéu nay dong thoi ciing cho thay
doanh nghiép can phéi hop mét cach tich cuc voi dai dién chinh
phti nuéc minh dé c6 thé co két qua t6t hon trong cac vu kién
chéng ban pha gia ¢ nudc ngoai.

2.3. Két luan so bo

Ngay 8/4/2004, MOFCOM ra Thdng bao s6 9/2004 thong bao
vé két luan so b va tuyén bd quyét dinh ap dung cac bién phap
chéng ban pha gia tam thoi déi voi cac san pham bi diéu tra.

MOFCOM tinh tiing bién do pha gia riéng cho tat ca cac nha san
xuét xudt khdu da hop tac trong qua trinh diéu tra. Tét ca cac
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cong ty con lai khac bi ap mot muc thué chung duoc tinh bang
bién pha gia cao nhat trong s6 cac bién pha gia riéng Ié néi trén.
Két qua la cac bién do pha gia tam thoi duoc tinh nhu sau:
+ Daoi voi EU, cac bién pha gia riéng 1é 1an luot 1a 16%,
32% va 59%, va bién pha gia ap dung chung cho tat ca
cac nha san xu&t Chau Au con lai 1a 59%;

+ Dai voi Han Quéc, bién pha gia riéng &p dung cho nha
san xuat Han Quéc duy nhat hop tac la 62%, bién pha
gia ap dung chung cho tat ca cac nha san xuat Han
Qudc con lai cling la 62%;

+ Dai voi Hoa Ky, cac bién pha gia riéng 1é [an luot la 45%
va 65%, bién pha gia ap dung chung cho tat ca cac nha
san xuat Hoa Ky con lai la 65%;

+Dai voi An Do, bién pha gia riéng ap dung cho nha san
xuat An Do duy nhét hop tac la 96%, bién pha gia ap
dung chung cho tat ca cac nha san xuat An B¢ con lai
cling la 96%,;

MOFCOM ciing két luan rang nganh san xuét Cloroform ngi dia
Trung Quéc da phai chiu mot thiét hai dang ké va thiét hai nay
la do viéc nhap khau Cloroform gia ré gay ra.

Tiép do, co quan diéu tra thong bao va giai thich cac can cu
thuc t€é ma co quan nay da st dung dé tinh bién do pha gia cho
cac cong ty trong quyét dinh so bo va cho phép cac bén bi don
da nop bang tra l6i bang cau hai diéu tra ban pha gia dugc binh
luan vé cac can cu nay theo “Cac quy dinh vé viéc Cong khali
Théng tin trong Diéu tra chong ban pha gia.” Trong thoi han da
dinh, co quan diéu tra nhan dugc mot s6 ban binh luan vé quyét
dinh so b va vé cach tinh bién do pha gia ti nhiéu bén lién
quan. Cac binh luan nay duoc co quan diéu tra luu y xem xét
trong qua trinh ra két luan cudi cung vé vu viéc.

Théng thuong, cac bén lién quan sé binh luan vao rat nhiéu van
dé, dac biét la vé phuong phap ma co quan diéu tra da st dung
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dé tinh toan bién do pha gia. Vi du, cac nha san xuét xuat khau
c6 thé binh luan vé tinh hop ly clia phuong phap da st dung dé
tinh gia thong thuong, cac diéu chinh da thuc hién (hoac da bi
tu choi) doi vai gia xudt khau va gia thong thuong (diéu chinh
thuc hién nham dam bao viéc so sanh gia la cong bang). Cac
binh luan ciing c6 thé tap trung vao nhiing khia canh khac nhau
clia két luan so bo vé thiét hai va méi quan hé nhan qua. Loi
khuyén cho cac cong ty la ho nén binh luan vé tat ca cac van
dé co thé, vi co mot thuc té 1a kho ma dua ra mot lap luan hay
binh luan nao vao giai doan cudi ctia vu diéu tra néu lap luan
hay binh luan dé chua duoc dua ra trong giai doan diéu tra so
bé trudc do.

2.4. Diéu tra bé sung

Sau khi ap dung cac bién phap tam thoi, mét phai doan bao
gom cac can bo MOFCOM da tién hanh diéu tra thuc dia tai co
s6 clia cac nha san xuat xuat khau hop tac ¢ EU va Han Quéc
dé x&c minh tinh chinh x&c va chan thuc clia cac tai liéu ma cac
cong ty bi don da cung c&p. Nha xuat khdu hop tac An D6 duoc
diéu tra da tu chdi khong cho diéu tra thuc dia. Co quan diéu tra
khong tién hanh diéu tra thuc dia tai cac co sd cla hai nha xuét
khau hop tac tai Hoa Ky. Mac du ly do chinh xac clia quyét dinh
khong diéu tra thuc dia doi voi cac cong ty Hoa Ky khong duoc
tiét 16 nhung c6 thé phong doan rang viéc nay la do co quan
diéu tra da hai long véi chat lugng ctia cac thong tin dugc cung
cap (tuy nhién, khong phai la khong co nhiing ngoai lé trong
nhiing truong hop nhu thé nay). Ngoai ra diéu nay con co thé
duoc giai thich tur thuc té la mét s6 cong ty da tién hanh rat sém
viéc thoa thuan cam két vé gia (xem phan trinh bay dudi day)
va nhu vay su can thiét phai tién hanh diéu tra thuc dia véi
nhiing cdng ty nay cling giam di. Cudi cung, thiéu thoi gian va
nhan luc cling co thé 1a Iy do cho viéc nay.

Trong qua tinh diéu tra thuc dia, nhom diéu tra da dat nhiéu cau
hoi cho nhan vién tai chinh, nhan vién ban hang, va can b
quan ly cla cac cong ty va nhiing nhan vién nay phai cung cap
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tai liéu lam can cu theo yéu cau. Cu thé, nhom diéu tra tién
hanh xac minh céc diéu kién san xuat kinh doanh chung cla
cong ty, tinh hinh ban hang cta cac san pham tuong tu tai thi
truong noi dia, tinh hinh ban hang cta cac san pham thudc dién
bi diéu tra xuét sang Trung Quac, cac loai chi phi, phi ton déi véi
san pham thudc dién bi diéu tra va nhiing san pham tuong tu.
Nhom diéu tra cling xem xét tinh chinh xac, chan thuc va day
du cua cac tai liéu do cac cong ty cung cap va thu thap thém
cac chung cu cd lién quan khac.

V& van dé nay, can luu y la céac cudc diéu tra thuc dia do can
bo Trung Qudc tién hanh trong vu viéc nay déu duoc thuc hién
theo cung cach thiic va tuan tht cac nguyén tac tuong tu nhu
trong cac cudc diéu tra thuc dia ma cac nhém diéu tra clia cac
nuéc khac tién hanh (vi du nhu EU).

Binh thuong, viéc diéu tra chi tién hanh doi véi mét s6 han ché
cac nhén vién, can b trong cong ty, dac biét la nhiing ngudi co
lién quan chat ché dén viéc chuan bi cac cau tra 1oi cho bang
cau hai diéu tra, vi du nhan vién ctia bo phan tai chinh, bo phan
ban hang, bo phan san xuat va bd phan quan ly. Tuy nhién,
cling giong nhu céac doan diéu tra khac, doan diéu tra Trung
Quac hoan toan ¢ thé trao déi va dat cau hoi véi nhiing nguoi
khac ma ho cho la phu hop. Thuc té la cac cong ty rat kho tu
chéi yéu cau tiép can thong tin clia doan kiém tra bdi néu lam
thé thi co thé bi coi la khong hop tac va sé gay ra nhiing hé qua
tiéu cuc cho cong ty (cac két luan diéu tra st dung cho cong ty
c6 thé sé hoan toan dua trén «cac thong tin san c6 tot nhét»
thay vi cac thong tin ma cong ty dua ra, ma viéc nay thi hiém khi
nao dem lai diéu gi tot dep cho cong ty).

Thuc hién nghia vu quy dinh tai Diéu 6.2 Hiép dinh vé chéng
ban pha gia cia WTO, MOFCOM da tién hanh cac phién diéu
tran véi cac doanh nghiép upstream va downstream, cac nha
san xuét, nhap khau, cac nha xuét khau nuoc ngoai va cac bén
lién quan khac. Theo thong Ié thi sé cé mét loat cac phién diéu
tran/gap go 1an thu hai voi cac bén lién quan trong giai doan nay
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nham tao co hoi dé cac bén trinh bay quan diém cta minh vé
cac két luan diéu tra so bo. Trong vu viéc cu thé nay, cac phién
diéu tran lan tha nhat duoc tién hanh véi muc tiéu chu yéu la dé
cac bén co co hoi trinh bay quan diém clia minh vé cac van dé
chung clia vu viéc (thiét hai, moi quan hé nhan qua, tu cach clia
bén nguyén don...). Nhiéu bén da cd co hdi trinh bay tai céac
phién diéu tran nhu vay. Biéu nay cho thay co quan diéu tra da
thuc su quan tam lang nghe y kién clia cac nhom c6 loi ich khac
nhau trudc khi ra két luan cudi cung. Day la mot diém rét thi vi
bdi khac voi phap luat Chau Au,‘ phap Iuat chéng ban pha gia
Trung Quéc khong quy dinh r vé viéc phai xem xét dén «lgi ich
cong cong», ngoai ra theo cac quy dinh lién quan ciia WTO thi
viéc phai xem xét tdi «loi ich cong cong» ciing khéng phai la
mét tha tuc bat budc (truong hop clia EU la mot ngoai 1€). Vé
van dé nay, duong nhu cac nguyén tac clia Trung Qudc gan
giéng vai cac nguyén tac clia Hoa Ky (trong do tht tuc xem xét
loi ich cong dong khong dugc quy dinh mot cach r6 rang). Diéu
nay co nghia ciing giéng nhu Hoa Ky, co quan c6 tham quyén
ctia Trung Quéc khong tién hanh mét tha tuc riéng dé can nhac
va quyét dinh liéu viéc ap dung cac bién phap chdng ban pha
gia co vi lgi ich cong cong hay khong. Tuy nhién, cac co quan
nay lang nghe mét cach than trong tat ca cac nhom loi ich lién
quan, bao goém nganh san xuat sii dung san pham do lam
nguyén liéu dau vao, nguoi tiéu dung, cac nha nhap khau... va
c6 thé tinh dén cac loi ich nay (néu thdy chung thuc su ¢ lién
quan) khi danh gia cac yéu to khac, dac biét la su ton tai cla
thiét hai va méi quan hé nhan qua gitia viéc nhap khau ban pha
gia va thiét hai do.

Cing xin luu y thém la ngay 26/5/2004, MOFCOM da quyét
dinh gia han viéc diéu tra thém 06 thang nia, tuc la dén tan
ngay 30/11/2004. Viéc gia han nay do co quan diéu tra tu dua
ra, khong phai do dé nghi hay yéu cau tu bat ky bén lién quan
nao. Ly do clia nhiing quyét dinh kiéu nhu thé nay thuong chu

“Dieu 9.4 va 21 cuia Quy ché vé chéng ban pha gia cua EC quy dinh ring chi co thé ap
dung mot bien phap chéng ban ph4 gia khi “can can thiep dé bao vé cho loi ich cuia cong

dong[...]”.
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yéu la vi co quan diéu tra can thém thoi gian dé hoan thién viéc
diéu tra cia minh do s6 cong ty phai diéu tra dac biét lon hodc
do cac vén dé lién quan qua phuc tap va can duoc phan tich bo
sung. Tuy nhién, luu y la quy dinh vé chdng ban pha gia cla
Trung Quéc, phu hop véi Hiép dinh vé chéng ban pha gia clia
WTO, khdng cho phép mét cudc diéu tra chong ban pha gia kéo
dai qua 18 thang trong moi truong hop.

2.5. Két luan cuéi cung

2.5.1. Cam két vé gia

Sau khi ra két luan so bo, MOFCOM da nhan dugc mot so dé
nghi cam két vé gia tu mot s6 nha san xudt xudt khau nuoc
ngoai. Sau khi ban bac va thuong lugng, co quan diéu tra da
chép nhan cam két vé gia cta 05 cong ty hop tac (2 cong ty EU,
2 cong ty My va 1 cong ty Han Quéc). Co quan diéu tra va cong
ty EU con lai da khong thé di dén thong nhét vé mot cam két ve
gia, con cong ty duy nhat ctia An Do thi khong dua ra bét ky dé
nghi cam két nao. Theo Quy ché va cac Quy dinh vé Cong khai
Thong tin trong Diéu tra chong ban pha gia, co quan diéu tra da
quyét dinh cham dut diéu tra doi véi 5 cong ty cd cam két vé gia
va tiép tuc cudc diéu tra déi véi 2 cong ty con lai.

0 day co mot diém rat dang ghi nhan, do la trai véi xu hudng
thuc tién trong thoi diém do, co quan 6 tham quyén vé chéng
ban pha gia cta Trung Quéc van chdp nhan tién hanh thuong
lugng vé cac cam két vé gia va di dén cac thoa thuan cam két
vé gia voi mot s6 nha san xuét xuét khau nudc ngoai nhét dinh.
Theo cac thoa thuan nay, nha san xuét xuat khau nudc ngoai
cam két khong xuét khau san pham bi diéu tra sang Trung Quéc
thdp hon mot muc gia t6i thiéu nhat dinh; va nha san xuét xuat
khau nudc ngoai sé phai thuong xuyén bao cao tinh hinh thuc
hién cac cam két nay; co quan diéu tra cling sé thuong xuyén
giam sat viéc thuc hién nay.

Mot trong céc loi ich quan trong ma cac cam két vé gia mang lai
la nha san xuét, bang cam két nay, sé duoc hudng phan loi
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nhuan tang thém thay vi phai trd mét khoan thué bé sung cho
hai quan nudc nhap khau. Tuy nhién, cam két vé gia cling co
thé 1a mot bat loi d6i voi nha xuét khau néu sau do thi truong co
su bién dong vé gia déi vai san pham da cam két gia khién cho
gid ctia san pham nay giam xudng qua muc. Khi do nha san
Xuét xuét khdu nudc ngoai sé phai lua chon hoac la vi pham
cam két vé gia dé duy tri kha nang canh tranh cta san pham,
hoac la van gir dung cam két va sé bi day khoi thi truong. Dé
tranh tinh trang nay, cam két vé gia co thé duoc ra soat va diéu
chinh lai bang cac quy dinh cu thé bd sung truc tiép vao cam két
hoac quy dinh trong phap luat vé chéng ban pha gia clia nudc
nhap khau.

2.5.2. Két luan cuéi cung

Ngay 30/11/2004, MOFCOM ra Théng bao s6 81/2004 trong do
néu két luan cudi cung vé vu viéc. Vi hau hét cac nha xuat khau
hop tac déu da co cam két vé gia véi MOFCOM, céc bién pha
gia riéng 1é chi ap dung voi 2 nha san xuét xuét khau con lai.
Dai voi nha san xuat EU con lai, sau khi xem xét cac yéu t6 va
lap luan ho cung cap, MOFCOM quyét dinh gir nguyén céc tinh
toan so bo (trlr mot s6 stia d6i nhd khong dang k€, khong 1am
thay dGi bién pha gia). DGi vai nha san xuét An D, vi cong ty
nay khong dong y cho diéu tra thuc dia, ciing khong cung cap
thong tin hay lap luan bé sung gi nén MOFCOM quyét dinh gidr
nguyén két luan so bo.

Diém nay rat dang quan tam vi nhigu ly do: Thii nhét can nhén
manh rang theo thong 1é kién chéng ban pha gia cta Trung
Qudc thi bién phap thué so bo dugc an dinh trudc, sau dé moi
tién hanh diéu tra thuc dia. Do d6, muc tiéu chl yéu cla diéu tra
thuc dia la xac minh lai cac giai thiét da st dung dé dua ra cac
két luan so b truoc do va xem xét xem nén duy tri hay sta doi
cac bién phap so b (bang cach nay hoac cach khac), phu
thudc vao cac lap luan va cac yéu t6 dugc cung cap bo sung (va
cac nhiing yéu t6 bj tu chdi khong cung cép) cla cong ty lién
quan trong qua trinh xac minh. Truong hop cla nha san xuét

https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

< MOT s6 VU KIEN CHENG BAN PHA GIA TAlI EU-TRUNG Qudc

Chéau Au (nguoi khong c6 cam két vé gia), da khong co thém
bat ky yéu t6 nao trong qua trinh diéu tra thyc dia cho thay can
diéu chinh bién phap so bé. Truong hop clia cong ty An D9 thi
khac. Cu thé, viéc nha san xuat An D tu chéi khong chap nhan
cho diéu tra thuc dia co thé coi la khong hop tac, va do do sé
dan t6i viéc ap dung «thong tin san c6 t6t nhat». Nhu vay, néu
nhin qua sé thay duong nhu & day c6 su khong cong bang khi
ma nha san xuét An D¢ khong hop tac lai dugc doi xt nhu nha
sén xuat Chau Au c6 hop tac (tdc la cung bi duy tri muc thué so
bo trudc do). Tuy nhién, can nhan manh rang ban than nha san
xuat An Do trudc do cing da phai chiu muc thué cao nhét
(96%), gép 3 lan muc ap cho nha san xudt Chau Au. Trong
truong hop nay, co quan diéu tra Trung Quédc co & da cho rang
muic thué cao nhu vay da thé hién duoc «céac thong tin san co
tot nhét» & giai doan nay clia cudc diéu tra doi voi nha san xuét
khong hop tac va do dé da quyét dinh tiép tuc ap dung muc thué
nay khong chi cho nha san xuét An Do nay ma con cho tat ca
cac nha san xuat xuat khau khong hop tac khac.

Nhu vay, cac nha san xuét xuat khau nuoc ngoai khéng co cam
két vé gia phai nhan bién pha gia don 1€ lan luot la 32% va 96%.
MOFCOM cling ap dung bién pha gia chung 96%, bién pha gia
riéng 18 cao nhét trong két luan so bo cho cac nha san xuét
khéng hop tac khac cta EU, Hoa Ky, Han Quéc va An Do.
Phuong phap nay clia MOFCOM d6i véi cac nha xuét khau
khong hop tac rd rang mang tinh tring phat hon nhiéu so véi
cach tiép can trong két luan so bg vi né ap dung bién pha gia
cao nhat, tuc 1a bién pha gia cta doanh nghiép An Do, cho
doanh nghiép tir tat ca cac nuoc bi diéu tra. Lé ra co quan diéu
tra nén ap dung cach tiép can khac bat khac nghiét hon, tuong
tu nhu cach trong két luan so bé (dua trén bién pha gid tinh cho
tung cong ty riéng 18 va nhu vay sé phan anh trung thuc hon tinh
trang cua tling nudc xuét khdu cu thé). Tuy nhién, trén thuc té
da khong co tranh cai hay phan déi nao cu thé déi voi quyét
dinh clia phia Trung Quéc, déc biét la trong khuén khé WTO.
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3. KET LUAN

Vu kién chéng ban pha gia doi voi Chloroform nhap khau la mét
vi du dién hinh cho thdy Trung Quéc dang st dung ngay cang
nhiéu hon cong cu chong ban pha gia trong thuc té. Mac du
phap luat vé chong ban pha gia ctia nuéc nay moi ban hanh gan
day, sau khi Trung Quéc gia nhap WTO, va nham muc tiéu cht
yéu la dé phu hop vai cac yéu cau trong Hiép dinh vé chéng ban
pha gia WTO, Trung Qudc da nhanh chéng s dung cong cu
nay theo mét cach thuc day tham vong. Trén thuc té, vu
Cloroform cho thay Trung Qudc khdng ngéan ngai tién hanh kién
chéng ban pha gia doi voi cac nudc doi tac thuong mai quan
trong (nhu EU, Hoa Ky...). Vu nay ciing cho thdy mét s6 thu tuc
kha rac réi va c6 do dao dong Ion nhu cac thoa thuan cam két
vé gia cling duoc Trung Qudc luu tam va st dung rat dung luat.

Thuc té nay cho thay mac du la ngudi di sau trong viéc tién
hanh cac diéu tra chong ban pha gia, Trung Qudc duong nhu
khong cé y dinh tu tréi budc minh & viéc ap dung céc bién phap
theo cac thu tuc diéu tra t6i thiéu. Trung Quac thé hién r rang
y dinh sé tan dung tat ca cac kha nang co thé theo Hiép dinh vé
chong ban pha gia WTO va phap luat ctia minh. Do do, sé
khong phai la phi logic khi Trung Quéc tién hanh nhiing vu kién
chong ban pha gia dau tién cta minh, vi du nhu vu Chloroform
nay, theo mét cach thuc gan giong nhu cach ma nhiing nudc
thuong xuyén kién chong ban pha gia (nhu EU, Hoa Ky) thuc
hién. Va nguoi ta cling khong nghi ngd gi vé viéc t6i day Trung
Quac sé trg thanh cht thé st dung thudng xuyén cong cu chéng
ban pha gia nay néu cac loi ich thuong mai ctia nuéc nay doi hoi
nhu vay.

Dai voi cac cong ty o lién quan dén céc vu kién chong ban pha
gia tai Trung Qudc, diéu nay co nghia la chuan diéu tra trong
cac vu kién chong ban pha gia cua Trung Quac la kha cao (co
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thé 1a khong cao bang chuan ap dung cho cac vu kién tai Cong
dong Chau Au hay Hoa Ky) va ho nén hop tac day du voi cac
co quan c6 thdm quyén va tuan thi cac yéu cau cung cép théng
tin chi tiét. Ngoai ra, kha nang «trao doi, xem xét thém» la co,
thé hién & thuc té Ia cac nha xuat khau trong vu Chloroform da
thanh cong trong viéc dé xuat, dam phan va théng nhat cac cam
két vé gia.

CASE STUDY NO 3

Country initiating the investigation:  China P.R.
Product under investigation: Chloroform

Countries under investigation: European Union,
South Korea,
USA, India

The basic legal framework for antidumping investigations in the
People's Republic of China (PRC) are the Antidumping
Regulations of the PRC adopted by the 46" Executive Meeting
of the State Council on 31 October 2001, and promulgated on
26 November 2001 by Decree nA 328 of the State Council of
the PRC. The Regulations took effect as of 1st January
2002y15].

The specificities of this case can be highlighted as follows:

alt is a good example of China's increasing use of
antidumping against third countries;

alt shows that China applies a standard which aims at
being close to that of European and US investigations;

a It highlights certain specificities of the Chinese proceeding
(in comparison, for example, to the European
proceeding), such as the fact that on-spot verifications
take place only after the preliminary determination:

a For the first time, China entered into the negotiation and
conclusion of price undertakings with exporting producers.
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TYPICAL ANTIDUMPING CASES

1. INITIATION

On 20 March 2003, the Ministry of Commerce of the Peopleés
Republic of China (the “MOFCOM”) received a formal
complaint lodged by two Chinese producers, on behalf of the
Chinese domestic chloroform industry, requesting the initiation
of an antidumping investigation proceeding concerning the
imports of chloroform originating in the European Union, South
Korea, the United States and India.

Pursuant to the PRC Anti-Dumping Regulations (the “Anti-
Dumping Regulations”), the MOFCOM conducted an
examination of the complainantsé qualifications, the product
concermned (the “Product”), similar domestic products, the
alleged dumping of the Product, the existence of and extent of
the injury to the domestic industry, the relevant circumstances
of the originating countries (regions), etc. Meanwhile, the MOC
examined evidence regarding the dumping, injury and the
causal link between the dumping and injury as provided in the
complaint.

The preliminary evidence provided by the complainants showed
that the aggregate output of the two complainants and other
domestic enterprises in support of this complaint in 2002
accounted for 93.34% of the national total for the corresponding
period, which was in compliance with the requirements
specified in Articles 11, 13 and 17 of the Anti-Dumping
Regulations, thus qualifying the complainants to apply for an
anti-dumping investigation on behalf of the domestic industry.
The complaint also contained the content and evidence as
required in Articles 14 and 15 of the Antidumping Regulations
for initiation of an antidumping investigation.

As required by the WTO Antidumping Agreement (Article 5),
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any industry filing a complaint must indeed include therein
sufficient evidence of the following elements: i) dumping; ii)
injury, and; iii) causal link between the two first elements.
Simple assertions, unsubstantiated by relevant evidence,
cannot be considered sufficient to meet these requirements.
Concretely, this means that the complainant will have to provide
in the complaint evidence substantiating the allegation of
dumping, i.e. evidence (for instance, on the basis of invoices) of
the prices charged by the exporting producers both on their
domestic and in the import market, together with an estimation
of dumping calculated on the basis of such prices. The
complainant will also have to demonstrate, by providing its own
economic data (such as evolution of sales volumes, prices,
level of profit, of investment, of employment, etc.) that it is
suffering injury or is under threat of suffering injury. While the
collection of such data and the preparation of the complaint
remain the responsibility of the complaining industry, the
government authorities usually play an important role in
discussing the content of the complaint in order to ensure that it
meets the appropriate legal standards.

Based on the results of the above examination and Article 16 of
the Anti-Dumping Regulations, the MOFCOM decided to initiate
an antidumping investigation regarding the import of chloroform
originating in the European Union (EU), South Korea, the
United States (US) and India as of 30 May 2003.

The dumping investigation period was determined to be from
1st January 2002 to 31st December 2002 and the industry
injury investigation period from 1st January 1999 to 31st
December 2002. This reflects the current standard practice in
China to select an investigation period of one year for the
assessment of dumping and of four years for the assessment of
injury. This practice is similar to that, for instance, of the
European Commission, which consists in defining an
investigation period of no less than six months (usually one
year) finishing immediately prior to the initiation. As far as injury
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is concerned, the European Commission asseses injury on the
basis of the three to four most recent calendar years, including
the year of initiation, plus the investigation period.

The investigation scope covered imports of chloroform with a
purity purity Y99% originating in the European Union, South
Korea, the United States and India. Chloroform is an organic
chemical product with the molcualr formula CHC13 and falling
under the PRC CN code 29031300.

At the same time, all interested parties were invited to file
separate registration forms, the specificities of which are
detailed further below, with the Bureau of Import & Export Fair
Trade (“BOFT”), on the one hand, and with the Industry Injury
Investigation Bureau (“IBII”), on the other hand. Indeed, the
Chinese Regulation provides that two different departments
within the Ministry of Commerce should be in charge of anti-
dumping investigations: While the BOFT is in charge of
dumping aspects, the IBIl is in charge of the injury and causal
link analysis. In this regard, the Chinese system is different
than, for instance, the European system (where the Directorate
General for Trade of the European Commission takes care of
both dumping and injury aspects), and more similar to the US
system (where the Department of Commerce is in charge of
dumping aspects, while the International Trade Commission is
in charge of the injury and causal link analysis).

As for the dumping investigation, all parties concerned were
invited to apply for cooperation by filing a specific registration
form with the BOFT within 20 days from the date of the
publication of the Announcement of intiation. At the same time,
the exporters or producers concerned of the countries or
regions subject to the investigation were requested to provide
with that form the quantity and value of the products concerned
exported to China during the dumping investigation period.

As for the industry injury investigation, all parties concerned
were invited to apply for cooperation, also by filing a specific
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registration form with the IBIIl, within 20 days from the date of
the publication of the Announcement of intiation. With the
registration form, parties concerned were requested to provide
information regarding the capacity of production, volume of
production, stock, the projects currently under construction and
planned expansion of projects as well as the quantity and value
of the products concerned exported to China during the industry
injury investigation period.

This practice is interesting and specific to China, as it differs, for
instance, from the practice of the European Commission. In the
EC, questionnaires are usually prepared in advance of the
Notice of Initiation of a proceeding and made available to
interested parties as from the first day. However, in China,
questionnaires are supplied at a later stage and only to those
parties which have registered themselves as interested parties
and supplied the preliminary information within the deadlines. In
this regard, it must be noted that the information requested in
the registration forms is way less detailed than that requested in
the questionnaires and is only for the purpose of giving the
authority a preliminary assessment of the situation of the
companies interested in the case. This information should also
serve as a basis for the Chinese authorities to determine the
need to apply sample in a specific case and to decide which
companies should be included in such a sample. In general,
supplying this type of preliminary information does not cause
any specific problems to interested parties.

The Annoucement of initiation also provided for an opportunity
for any party concermned having any objection regarding the
product scope, the qualifications of the complainants, the
countries or regions subject to the investigation and any other
relevant questions within the framework of the investigation, to
submit in writing its comments to the MOFCOM within 20 days
from the date of the publication of the Announcement.

During the same 20 days period, it was also possible for the
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parties concemed to have access to the non-confidential
version of the complaint submitted by the complainants in the
library of public antidumping information of the MOFCOM. This
is an important step since it will allow interested parties, in
particular exporting producers, to understand the basis on
which the proceeding has been initiated and to prepare
appropriate comments on the various aspects of the case
(existence of dumping, of injury, causal link, etc.) within the
prescribed deadlines.

The investigation officialy started from 30 May 2003 and was due
to be concluded within one year, i.e. before 30 May 2004. The
Announcement of initiation, however, left open the possibility for
the investigation period to be extended to 30 November 2004
under special circumstances, in line with Article 26 of the
Antidumping Regulations of the People's Republic of China.

2. INVESTIGATION

Three European companies, one Korean company, two US
companies and one Indian company cooperated in the
investigation and registered themselves as interested parties. It
is interesting to note that in the Chloroform case, China
modified its practice towards the European union at the level of
the initation of the case. While in previous cases, China had
been targeting individual countries within the EU, in the
antidumping case against imports of chloroform, it decided to
treat the whole European Union as one exporting country. This
has important practical consequences since, if several EU
producers are involved, it is more difficult for them to obtain the
termination of the investigation on the basis of the fact that their
imports to China are de minimis. When individual EU countries
are targeted, there is the possibility, should the cooperating
company be the sole producer of the product concerned in its
country, to demonstrate that its imports are below the de
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minimis level (i.e. below 3% of total imports) and that the
investigation concerning such country should be terminated, in
accordance with Article 5.8 of the WTO Antidumping
Agreement, which is reflected in Article 9 and Article 26 of the
Chinese Antidumping Regulations.

In the case of dichloromethane, the MOFCOM decided to
terminate the proceeding against France since the sales to
China of the sole French producer represented less than 3% of
total Chinese imports. Such an approach could not be taken by
the MOFCOM in the case of chloroform, even if all imports from
France would have corresponded to sales by one single
producer accounting for less than 3% of total Chinese imports.
Indeed, since the case was initiated against the EU as a whole,
it is sales from all EU producers, originating from all EU
countries, which sould have accounted for less than 3% of total
Chinese imports in order for the proceeding against the EU to
be terminated.

2.1. Questionnaires

It must be noted that since two autorities (BOFT and IBII) are
involved with different aspects of the proceeding, the
investigation related to dumping and the investigation related to
injury and causal link are in fact conducted rather independently
from another. This is underlined by the fact that, as from the
beginning, interested parties need to file separate registration
forms with both BOFT and IBII. It must be noted that in theory,
an interested party may decide to cooperate only with BOFT or
IBII, depending in which aspects of the case it has a specific
interest. An exporting producer, however, is likely to participate
in both investigations and should in any case cooperate with
BOFT if it seeks to obtain the calculation of an individual
dumping margin.

On July 2, 2003, the MOFCOM issued the “Investigation
questionnaire for domestic producers”, the “Investigation
questionnaire for domestic importers” and the “Investigation
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questionnaire for foreign producers” respectively to domestic
producers of like products, known domestic chloroform
importers and known chloroform producers in the countries
subject to investigation. In this regard, “known” companies are
usually the ones that are mentioned in the complaint. However,
at this stage, the Chinese authorities will send questionnaires to
all parties which have registered within the deadlines and
expressed their willingness to cooperate in the investigation.
Concerning the deadline for submitting the responses to the
questionnaire, they were granted 37 days from the issuance to
return their reply (as laid down in Article 17 of the Interim Rules
on Antidumping Investigation Through Questionnaire). Upon
their request, some exporting producers were granted limited
extensions, not exceeding 14 days, to file their response to the
questionnaires, in line with Article 18 of the above-mentioned
interim rules. Such extension requests must normally be
motivated. Typical arguments in this regard include the material
impossibility for the Company to comply with the questionnaires
requirements within the deadline because of unforeseen events
such as absence of key personnel, public holiday falling within
the period for responding to the questionnaire (also such
argument might not always be accepted), natural events
equivalent to “Force Majeure”, etc. In the end, the decision to
grant such extension is discretionary and may also depend on
the workload for the Authority as well as the number of
companies investigated.

Within the required time limit for submission of answers, the
Investigation Authority received the reply from domestic
producers, importers and seven foreign producers. It must be
noted that in Chinese antidumipng cases, all documents issued
by, and supplied to the Investigation Authority must be in
Chinese or accompanied by a Chinese translation. This
increases significantly the administrative burden for responding
companies, especially considering the already tigth deadlines to
respond to the questionnaire. For the same reason, this
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argument is often used as a basis for requesting an extension
of the deadline.

2.2. Investigation steps before the preliminary
determination

During the last ten-day of September 2003 and in the middle of
October 2003, the Investigation Authority conducted the on-site
verifications at the premises of several Chinese producers. The
Investigation Authority also received written comments on the
injury suffered by the domestic industry from the domestic
industry, the exporting producers and several domestic
importers and downstream users.

The MOFCOM also held several meetings with the various
interested parties as well as with the commercial officials of the
Embassy of certain countries targeted by the investigation. This
underlines the proactive approach that certain governments
may take towards antidumping and other trade defense cases
affecting the interests of their companies, and the necessity for
private businesses to cooperate sometimes actively with their
governement representatives.

2.3. Preliminary determination

On 8 April 2004, the MOFCOM issued the Announcement n°
9/2004, notifying the preliminary determination and stating the
decision to adopt interim antidumping measures against the
product under investigation.

The MOFCOM calculated individual dumping margins for all
cooperating exporting producers. In addition, the residual duty
for all other companies was systematically set at the level of the
highest dumping margin calculated for a cooperating exporting
producer located in that country. As a result, the provisional
dumping margins imposed were as follows:

+ For the EU, individual dumping margins were
respectively 16%, 32% and 59%, and the residual
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dumping margin applied to all other EU producers
was 59%;

+ For South Korea, the individual dumping margin of the
sole cooperating company was 62%, and the residual
dumping margin applied to all other Korean producers
was also 62%;

+ For the USA, individual dumping margins were

respectively 45% and 65%, and the residual dumping
margin applied to all other US producers was 65%;

+ For India, the individual dumping margin of the sole
cooperating company was 96%, and the residual
dumping margin applied to all other Indian producers
was also 96%.

The MOFCOM also found that the Chinese domestic inudstry
manufacturing chloroform was suffering a material injury and
that such injury had been caused by the low-priced imports.

The Investigation Authority disclosed and explained the basic
facts on which the calculation of dumping margins of the
companies in the preliminary decision was based, and gave
chances to respondent companies who submitted answers to
give comments, in accordance with the Provisions of the
Information Disclosure on Anti-dumping Investigation. The
Investigation Authority received within the specified timeframe
written comments on the preliminary decision and the
calculation of the dumping margin from the various interested
parties. Such comments were given consideration in the final
decision.

Typically, interested parties will comment on a large number of
issues, including in particular the methodology followed by the
Investigation Authority to calculate the dumping margin. The
exporting producers may for instance comment on the
appropriateness of the methodology followed to calculate the
normal value, the adjustments operated (or refused) both on the
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export price and the normal value for the purpose of ensuring a
fair comparison, etc. Such comments also cover the aspects of
the preliminary deteremination related to the injury and the
causal link. As a rule, it is advisable to comment on as many
aspects as possible, since it is sometimes difficult to raise an
argument for first time at the final stage of the proceeding, when
this has not been done already at the preliminary stage.

2.4. Further investigation

Following the imposition of provisional measures, a delegation
of MOFCOM officials went to carry out on-site verifications at
the premises of cooperating exporting producers in the
European union and in South Korea, in order to further verify
the truthfulness and the accuracy of the materials submitted by
the respondent companies. The Indian cooperating exporter did
not accept the on-site verification and the Investigation
Authority did not carry out any on-site verification at the
premises of the two cooperating exporters in the USA. Although
the precise reasons for this were not disclosed, it can be
assumed that the authority might have been satisfied with the
quality of the information supplied. Such situation, however,
remains rather exceptionnal. Also, the fact that certain
companies apparently engaged early in the process of
negotiating a price undertaking (see below) may explain that the
need for a thorough on-the-spot verification may have felt less
important as far as these companies were concemned. Finally,
time and resources constraints may also have been a factor of
explanation.

In the duration of the verification, financial personnel, sales
staff, and management of the companies under verification
received enquiries from the verification group and provided
supporting materials as requested. The overall conditions of the
companies under verification, the sales of the like products on
their domestic markets, the sales of the Products under
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Investigation exported to China, and the costs and relevant
expenses of the Products under Investigation and like products
were verified by the verification group. The verification group
also looked into the completeness, truthfulness, and the
accuracy of the materials submitted by the companies and
collected further evidence related thereto.

To that extent, it must be noted that the verification visits carried
out by Chinese officials in this case were conducted along the
same lines and the same principles as the verification visits
carried out by antidumping officials from other countries, such
as the European union.

Typically, such verifications involve only a limited number of
persons in the company, mostly those that have been closely
involved with preparing the response to the antidumping
questionnaire, i.e. the people from the finance department, from
the sales department, from the production department, and
from the management. However, the Chinese delegation, as
any other investigating authority, had all freedom to discuss and
ask questions to other persons, if deemed appropriate. Indeed,
it is difficult for companies to deny access to information, once
requested by the investigating authority. In fact, this could have
adverse effects for the company as such a behaviour could be
considered as non-cooperation. As a result, the company may
be subject to findings made on the basis of the “best facts
available” instead of its own data, which is rarely in the
advantage of the company.

The MOFCOM aslo held further hearings with upstream and
downstream enterprises, producers, importers, foreign exporters
and other interested parties, therefore giving effect to its
obligations under Article 6.2 of the WTO Antidumping
Agreement. It is rather standard practice to have a second row
of hearings with interested parties at this stage of the
proceeding, since such meetings aim at allowing the parties to
present their views on the preliminary findings. In this particular
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case, the first hearings aimed rather at providing the parties with
an opportunity to present their views on the general aspects of
the case (injury, causation, standing of the complainants, etc.).
The variety of interested parties heard during seach hearings
indicate that a certain level of attention was given to the various
interests at stake before adopting final measures. This is an
interesting feature since Chinese antidumping law does not
provide explicitly for a “public interest test”, as in the case for
example in the European union.° The application of “public
interest test” is not compulsory under WTO law and the EC is a
remarkable exception in this respect. Rather, the Chinese rules
are more similar to the US rules, which also do not provide
explicitly for a “public interest test”. This means that Chinese
authorities, like US authorities, do not apply a specific test in
order to decide whether or not it is in the public interest to impose
measures. However, they listen carefully to all represented
interests, including that of users, consumers, importers, etc., and
may take their representation into account if they are relevant for
the assessment of the other criteria, in particular the existence of
injury and of a causal link with the dumped imports.

Finally, it must be noted that, on 26" May 2004, the MOFCOM
decided to extend the investigation period for six months, i.e. until
30" November 2004. Such extension is usually decided at the
discretion of the investigating authorities, and not upon request of
the interested parties. The reasons underlying such decisions are
mainly that the Investigating Authority needs additional time to
complete its investigation, for instance because the number of
companies under investigation is exceptionnaly large, or the
issues at stake are exceptionnaly complex and require additional
analysis. In this regard, it must be noted that Chinese
antidumping legislation, in accordance with the WTO
Antidumping Agreement, provides that the total duration of an
antidumping investigation cannot exceed 18 months.

> Articles 9.4 and 21 of the EC Antidumping Basic Regulation provide that an antidumping
measure can be imposed when “Community interest calls for intervention [...]"”
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2.5. Final determination

2.5.1. Price undertakings

Following the preliminary decision, the MOFCOM received
offers for the conclusion of price undertakings from several
exporting producers. After discussion and negotiation, the
Investigation Authority entered into price undertaking
agreements with five companies (two European companies, to
US Companies and the South Korean cooperating company).
No agreement regarding price undertaking was reached
between the Investigation Authority and the last European
Company, and the sole Indian exporting producer did not
submit any proposal for a price undertaking to the MOFCOM. In
conformity with the Anti-dumping Regulations of People's
Republic of China and the Provisions of the Information
disclosure on Anti-dumping Investigation, the Investigation
Authority decided to terminate the dumping investigation
against the five companies which had successfully concluded
price undertakings, and to continue the dumping investigation
with respect to the two remaining companies.

It is interesting to note that, despite a rather recent and limited
practice of antidumping, the Chinese antidumping authorities
agreed to engage in price undertaking negotiations and to
conclude price undertakings with certain foreign exporters.
Price undertaking can be an interesting way out for exporting
producers, under which they need to commit not to export the
product under investigation to the investigating country below a
certain minimum price. Price undertakings are subject to regular
reporting by the exporter as well as monitoring by the
investigating authority.

One of the main benefits of price undertakings is that the added
value corresponding to the price increase is paid to the
exporter, instead of the payment of a duty which is perceived by
the customs. Price undertakings, however, may also turmn
against the exporter if the fluctuations of the market for the
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particular product cause the prices to decrease to such an
extent that the exporting producer will have to decide between
violating its price undertaking, in order to remain competitive, or
being driven out of the market. To avoid such situations, price
undertakings may be subject to revision and adjustment by
effect of specific clauses inserted either in the undertaking itself
of in the antidumping legislation of the importing country.

2.5.2. Final decision

On 30 November 2004, the MOFCOM issued the
Announcement nA 81/2004 containing its final determination.
Since most of the cooperating exporters had entered into price
undertaking agreements with the MOFCOM, individual dumping
margins were imposed only for the two remaining exporters. As
far as the remaining European producer was concerned, and
after having reviewed the elements and arguments submitted,
the MOFCOM decided to maintain its preliminary calculation
after some minor adjustments which did not affect the dumping
margin. For the Indian producer, since it did not accept the on-
site verification and did not submit any additional arguments or
elements, the MOFCOM decided to maintain its preliminary
determinationitsz.

This situation is interesting for the following reasons: It must first
be noted that Chinas practice is to first impose preliminary
duties, and then only to conduct an on-spot verification. As a
result, the main purpose of the on-spot verification is to verify
the premises on the basis of which the preliminary duty has
been imposed and to determine whether such preliminary duty
should be maintained or modified in a way or another,
depending on the arguments and additional elements supplied
(or not supplied) by the company during the verification. In the
case of the European producer which had not entered into a
price undertaking, there were apparently no additional elements
supplied during the on-spot verification that justified to modify
the preliminary duty. The situation of the Indian producer, in
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turn, was slightly different. Indeed, the fact that the Indian
producer did not accept the on-site verification could have been
considered as non-cooperation, leading to the application of the
ébest facts availableé. It may therefore, at first glance, seem
unfair that the Indian producer benefited from a treatment
equivalent to that of the remaining European producer, i.e. the
continued application of the preliminary duty. However, it must
be recalled that the Indian producer was already subject to the
highest rate of duty (96%), i.e. three times the rate of the
European producer. In such a case, the Chinese authorities
apparently considered that this higher rate represented the
“best facts available” at this stage of the proceeding for non-
cooperating producers and decided to further impose such rate
not only on the Indian producer but also on all other non-
cooperating exporting producers.

The exporting producers which had not concluded price
undertakings therefore received individual dumping margins of
32% and 96%. The MOFCOM also applied a residual dumping
margin of 96%, as being the highest rate applied on an individual
company in the final determination, to the other non-cooperating
exporters in the EU, the US, South Korea and India. This
approach was certainly more penalizing for non-cooperating
exporters than in the preliminary determination, as it was based
for all the targeted countries on the highest dumping margin,
which was the one calculated for the Indian producer. A less
restrictive approach would probably have been possible and
would have consisted in maintaining the preliminary
determination, which was based on the preliminary dumping
margins calculated for individual companies and was therefore
more likely to reflect the situation of each particular country. The
decision of the Chinese authorities, however, led to no specific
discussions or challenges, in particular at WTO level.
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3. CONCLUSION

The case against import of chloroform is an good example of
Chinas rapidly developing antidumping practice. While its
antidumping legislation is still recent, as it was adopted
following its WTO accession with a view to comply with the
requirements of the WTO Antidumping Agreement, China has
very soon started to make what seems to be a rather ambitious
use of that instrument. Indeed, the chloroform case shows that
China does not hesitate to include its main trading partners
(such as the EU, the US, etc.) in the scope of such proceedings.
Also telling is the fact that various and more complex options,
such as the conclusion of price undertaking agreements, have
been not only given consideration but also concretely applied in
this case.

This shows that China, although a relative newcomer in the
area of conducting antidumping investigations, does not intend
to restrict itself to imposing measures following minimum or
sub-standard investigations. It also clearly intends to be in a
position to make use of all the possibilities that are opened by
the WTO Antidumping Agreement and its own legislation. It is
therefore not illogical that the patterns along which China has
been conducting its first investigations, such as in the
chloroform case, show a certain degree of ressemblance with
that of some of the main users of antidumping proceedings,
such as the US or the EU. There is thus little doubt that in a very
near future, China intends to be in a position to act a as a
regular user of the antidumping instrument, should the defense
of its commercial interests require to do so.

For companies involved in Chinese antidumping cases, this
means that the standard of the Chinese investigations is rather
high (although maybe not yet as high as in European or US
antidumping cases) and that they should be ready to cooperate
fully with the authorities and to comply with detailed information
requests. A certain margin for discussion is however provided
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for in practice, as evidenced by the capacity of the exporting
producers in the chloroforme case to succesfully propose,
negotiate and conclude price undertakings.

/ N\

KINH NGHIEM VA CHUYEN MON
VE LUAT THUONG MAI QUOC TE
CUA GIDE LOYRETTE NOUEL

Gide Loyrette Nouel (“GLN “) la cong ty luat quc té
hang dau thé gidi, co tru sd chinh dat tai Paris cung moét
mang luéi gém 21 van phong & nudc ngoai, trong dé co
cac van phong tai Ha Noi, thanh phé Ho Chi Minh va
Brussels, cong ty da khong ngung lon manh va trd thanh
mét trong nhiing t6 chiic hanh nghé hang dau trong cac
linh vuc cua luat thuong mai quac té.

Bi quyét dan toi su thanh cong cta GLN chinh la kha
nang tu van mang tinh chién lugc va cu thé cho khach
hang bén canh viéc tu van phap ly va ky thuat dua trén
nhiing kinh nghiém chuyén sau cla cac luat su tu van va
moi quan hé 1au dai ctia nhom tu van vai cac co quan chinh
quyén va cac nha hoach dinh chinh sach c6 anh hudng
nhat trén thé gioi.

GLN da tich 10y dugc nhiéu kinh nghiém trong cac van
dé thuong mai qudc té, tu van, ho tro va dai dién cho cac
khach hang la cong ty va cac co quan chinh phu trong
nhiing vu kién lién quan tdi cac thu tuc chong ban pha gia,
tro gia va cac bién phap tu vé, luat hai quan, tu do luan
chuyén hang hoa va dich vu, tha tuc giai quyét tranh chap
clia WTO va tat ca cac linh vuc lién quan téi quy dinh cla
GATT/WTO. Trong linh vuc chdng ban pha gia, théng qua
van phong tai Brussels véi bé day kinh nghiém trén 20
nam, GLN ho tro hiéu qua cho cac cong ty trong cac vu
kién chdng ban pha gia do Lién Minh Chau Au va cac nudc
thu ba khac khdi xuéng. Diém déc biét tao nén thé manh
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cla GLN la su két hop kinh nghiém giGia nhiing luat su c6
chuyén mon sau trong linh vuc nay va cac can bé dan day
kinh nghiém tung cong tac tai Uy ban Chau Au, nhiing
nguoi da truc tiép tién hanh cac cudc diéu tra chong ban
pha gia trong hon 15 nam qua. Vé linh vuc giai quyét tranh
chap theo co ché clia WTO, GLN ciing c¢6 nhiéu kinh
nghiém trong viéc dai dién cho cac Chinh phu, dac biét la
nhiing nudc dang phat trién, trong rét nhiéu vu tranh chap
nhu vy EC-Chugi, EC- Amiang, EC-Budng, EC-Mua ban
May bay dan su cd lon. Trong nam 2002, GLN da dugc lua
chon dé ho trg cho Chinh phu Trung Quéc trong vu kién My
- c4c bién phap tu vé déi véi san pham Thép, vu tranh chap
dau tién cla nudc nay giai quyét theo co ché ciia WTO.

GLN bat dau co mat tai Viét Nam vao nhiing nam cudi
thap ky 80. K& tu do, cac van phong ctia GLN tai Viét Nam
da tham gia tich cuc vao viéc tu van cho cac nha dau tu
trong nudc va nudc ngoai ciing nhu cac co quan cua chinh
pht vé moi linh vyc cta phap luat kinh doanh va dau tu. Do
vay, GLN da co dugc su hiéu biét sau sac vé cac doanh
nghiép Viét Nam, thi truong va cac quy dinh cua phap luat
Viét Nam. Cac van phong cta GLN tai Viét Nam c6 moéi
quan hé thuong xuyén va chat ché vei Chinh phu Viét Nam
va da tu van cho Chinh phu Viét Nam vé cai cach phap
luat, dédc biét la xay dung luat dau tu nuéc ngoai, tai co cau
hé thong ngan hang va viéc hop nhat cac quy dinh vé dau
tu nudéc ngoai va khuyén khich dau tu trong nudc trong
Luat Bau tu va Luat Doanh nghiép.

Mang ludi cac van phong quéc té ctia GLN déng vai tro
quan trong trong viéc phat trién hoat dong tu van thuong
mai quoc té thong qua kinh nghiém va méi quan hé ma
cong ty da tich 10y dugc & nhiing nuéc ¢ nén kinh té méi
n6i, noi thuong xuyén phat sinh cac tranh chap thuong mai.
Thong qua viéc tu van cép cao cho chinh phu cac quéc gia

\ /
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trén thé gioi vé cac van dé thuong mai, hién cong ty hoan
toan co6 kha nang phat huy chuyén mén dé cua minh trong
viéc tu van cho cac cong ty tu nhan vé tat ca cac tranh
chép thuong mai.

Véi kinh nghiém néu trén, GLN tu van cho céc cong ty
vé luat cia WTO, hd trg cho nhiing cong ty nay trong viéc
bao vé quyén tu do hoat dong ctia minh truéc cac rao can
thuong mai do cac chinh pht dat ra. Biéu dang ngac nhién
la nhiéu cong ty toan cau van chua y thuc duoc kha nang
dong mot vai tro tich cuc clia minh trong cac van dé lién
quan t6i WTO va GLN dang la ngudi tién phong trong viéc
xay dung mét thong 1é chuyén biét dé giai quyét linh vuc
phtc tap va con nhiéu bién dong nay clia phap luat.
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Beijing 100020 - People’s Republic of China
Tel. +86 (10) 65 97 45 11

Fax +86 (10) 65 97 45 51

E-mail: gIn.beijing@gide.com

Contact: Yan Lan / Stéphane Vernay

Andri‘cev venac 2, 3rd Floor

11000 Belgrade - Serbia

Tel. +381 (0)11 30 24 900

Fax +381 (0)11 30 24 910

E-mail: gln.belgrade @gide.com

Contact: Jacques de Servigny / Francois
d'Ornano

View Building, Rue de I'lndustrie, 26-38
1040 Brussels - Belgium

Tel. +32 (0)2 231 11 40

Fax +32 (0)2 231 11 77

E-mail: gln.brussels@gide.com
Contact: Antoine Gosset-Grainville /
Olivier Prost

10-12 Strada Maior Sontu
Sector 1 Bucharest - Romania
Tel. +40 (21) 223 03 10

Fax +40 (21) 223 03 42

E-mail: gln.bucharest@gide.com
Contact: Bruno Leroy

Nouel’s Offices

Budapest

Casablanca

Ho Chi Minh
City

Hong Kong

EMKE Building - Rakéczi Gt 42.

BP 409 1072 Budapest - Hungary

Tel. +36 (1) 411 74 00

Fax +36 (1) 411 74 40

E-mail: gin.budapest@gide.com

Contact: Jacques de Servigny / Istvan Molnar

63, boulevard Moulay Youssef

20000 Casablanca - Morocco

Tel. +212 (0)22 27 46 28

Fax +212 (0)22 27 30 16

E-mail: gln.casablanca@gide.com
Contact: Hicham Naciri / Mohamed Naciri

Pacific Place, Suite 505-507

83B Ly Thuong Kiet, Hanoi - Vietnam
Tel. +84 (4) 9 46 05 05

Fax +84 (4) 9 46 05 08

E-mail: gln.hanoi@gide.com
Contact: Nicolas Audier

The Metropolitan, Suite 503

City 235 Dong Khoi, District 1

Ho Chi Minh City - Vietnam

Tel. +84 (8) 823 85 99

Fax +84 (8) 823 85 98

E-mail: gin.hcmc@gide.com

Contact: Nicolas Audier / Anne Delerable

Suites 1517-19, 15th Floor, Jardine House
1 Connaught Place, Central, Hong Kong
People’s Republic of China

Tel. +852 2536 9110

Fax +852 2536 9910

E-mail: gin.hongkong@gide.com

Contact: Stéphane Vernay

https://fb.com/tailieudientucntt
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Istanbul

London

Moscow

New York

BuyUkdere Cad. Yapl Kredi Plaza, C Blok Kat 3
Levent 34330 Istanbul - Turkey

Tel. +90 (212) 325 35 81

Fax +90 (212) 325 35 87

E-mail: gin.istanbul@gide.com

Contact: Rémy Fekete / Nazan Elver

56 A, Bohdana Khmelnitskogo Street

Kyiv 01030 - Ukraine

Tel. +380 (44) 206 0980

Fax +380 (44) 206 0981

E-mail: gin.kyiv@gide.com

Contact: Jacques de Servigny / Karl Hepp de
Sevelinges

City Point, 1 Ropemaker Street

London EC2Y 9HT - United Kingdom

Tel. +44 (0)20 7826 9700

Fax +44 (0)20 7826 9701

E-mail: gin.london@gide.com

Contact: Christopher Mead / Colin Mercer

Shanghai

14, Stoleshnikov pereulok

107031 Moscow - Russian Federation
Tel. +7 (495) 258 31 00

Fax +7 (495) 258 31 01

E-mail: gln.moscow@gide.com
Contact: David Lasfargue

120 West 45th Street, 19th Floor

New York, N.Y. 10036 - U.S.A.

Tel. +1 (212) 403 6700

Fax +1 (212) 408 6740

E-mail: gin.newyork@gide.com

Contact: Robert Mac Donald / David Malamed

Warsaw

26, cours Albert 1er
75008 Paris - France

Tel. +33 (0)1 40 75 60 00
Fax +33 (0)1 43 59 37 79
E-mail: info@gide.com
E-mail: [nom]@gide.com

Krakovska 9

110 00 Prague 1 - Czech Republic
Tel. +420 222 871 111

Fax +420 222 871 112

E-mail: glin.prague @gide.com
Contact: Francois Veit

P.O. Box 4615

Riyadh 11412 - Saudi Arabia
Tel. +966 (1) 476 60 39

Fax +966 (1) 476 18 96

E-mail: gIn.riyadh@gide.com
Contact: Charles-Henri Arminjon

Suite 2008, Shui On Plaza

333 Huai Hai Zhong Road

200021 Shanghai - People’s Republic of China
Tel. +86 (21) 53 06 88 99

Fax +86 (21) 53 06 89 89

E-mail: gin.shanghai@gide.com

Contact: David Boitout / Han Qimeng

21, avenue Jugurtha

Le Belvédéere 1002 Tunis - Tunisia
Tel. +216 71 891 993

Fax +216 71 893 492

E-mail: gIn.tunis@gide.com
Contact: Kamel Ben Salah / Amina
Larbi-Ezzine

Metropolitan, PI. Pilsudskiego 1
00-078 Warsaw - Poland

Tel. +48 (0)22 344 00 00

Fax +48 (0)22 344 00 01

E-mail: gin.warsaw @gide.com
Contact: Dariusz Tokarczuk / Robert
Jedrzejczyk

https://fb.com/tailieudientucntt
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