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LÍi N„i ß«u

VÌi vi÷c Vi÷t Nam trÎ thµnh thµnh vi™n WTO, c∏c doanh nghi÷p Vi÷t
Nam Æang Æ¯ng tr≠Ìc nh˜ng c¨ hÈi to lÌn trong vi÷c ti’p cÀn c∏c thfi

tr≠Íng xu†t kh»u Æ«y ti“m n®ng. Tuy nhi™n, c¨ hÈi nµy Æi kÃm vÌi th∏ch
th¯c kh´ng nh·, Æ∆c bi÷t lµ tı c∏c rµo c∂n thfi tr≠Íng mµ ki÷n chËng b∏n
ph∏ gi∏ lµ mÈt trong nh˜ng bi÷n ph∏p Æ∏ng ngπi nh†t. 

Tr™n th˘c t’, hµng ho∏ Vi÷t Nam xu†t kh»u cÚng Æang d«n trÎ thµnh ÆËi
t≠Óng cÒa c∏c vÙ ki÷n chËng b∏n ph∏ gi∏ Î nhi“u thfi tr≠Íng (Hoa K˙,
Eu, Canada, Mexico, Peru, Achentina...). Hµng ho∏ bfi ki÷n lµ nh˜ng s∂n
ph»m mµ chÛng ta c„ th’ mπnh xu†t kh»u (thu˚ s∂n, gi«y däp, gπo).
Nh≠ng nh˜ng m∆t hµng chÛng ta xu†t kh»u vÌi sË l≠Óng ch≠a Æ∏ng k”
cÚng Æ∑ bfi ki÷n (ÆÃn hu˙nh quang, v∏n l≠Ìt s„ng, vflng khuy™n kim
loπi,...). Do Æ„, c∏c doanh nghi÷p Vi÷t Nam c«n Æ≠Óc trang bfi nh˜ng
hi”u bi’t c¨ b∂n v“ th˘c t’ c∏c vÙ ki÷n chËng b∏n ph∏ gi∏ Æ” tı Æ„ c„
bi÷n ph∏p phflng tr∏nh vµ gi∂m thi”u thi÷t hπi. 

Phflng Th≠¨ng mπi vµ C´ng nghi÷p Vi÷t Nam (VCCI), vÌi s˘ hÁ trÓ cÒa
V®n phflng LuÀt s≠ GIDE LOYRETTE NOYEL, xin tr©n tr‰ng giÌi thi÷u
cuËn �MÈt sË vÙ ki÷n chËng b∏n ph∏ gi∏ tπi EU-Trung QuËc” - cuËn
s∏ch Æ«u ti™n trong TÀp s∏ch Nghi™n c¯u vÙ vi÷c v“ chËng b∏n ph∏ gi∏
vµ c∏c rµo c∂n th≠¨ng mπi trong khu´n khÊ Ch≠¨ng tr◊nh hÁ trÓ doanh
nghi÷p v“ c∏c rµo c∂n th≠¨ng mπi quËc t’ cÒa VCCI.

Hy v‰ng cuËn s∏ch c„ th” Æem lπi c∏c th´ng tin bÊ ›ch cho doanh nghi÷p
vµ c∏c ÆÈc gi∂ th´ng qua nh˜ng chi ti’t th˘c t’ cÒa c∏c vÙ ki÷n chËng
b∏n ph∏ gi∏ Æ∑ di‘n ra cÔng vÌi c∏c bµi h‰c rÛt ra tı c∏c vÙ vi÷c nµy.

3

Phflng Th≠¨ng mπi
vµ C´ng nghi÷p Vi÷t Nam

Tr«n H˜u Hu˙nh
Tr≠Îng Ban Ph∏p ch’ - VCCI

GIDE LOYRETTE NOYEL

Olivier Prost
LuÀt s≠ hÓp danh / LuÀt s≠ Æi“u hµnh

Gide Loyrette Nouel Brussels

Nicolas Audier
LuÀt s≠ hÓp danh / LuÀt s≠ Æi“u hµnh

Gide Loyrette Nouel Vi÷t Nam
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BAN BI£N SOπN

C∏c t∏c gi∂
Erwan Berthelot
Vassiliki Avgoustidi
Sven Ballschmiede
LS V®n phflng luÀt s≠ GIDE LOYRETTE NOUEL
tπi Brussels

Bi™n dfich sang ti’ng Vi÷t
Nguy‘n Thfi Thu Trang - Ban Ph∏p ch’ VCCI

5

CH¶•NG TR◊NH
HÁ TRÓ DOANH NGHI÷P
V“ CHËNG B∏N PH∏ GI∏

Vµ C∏C RµO C∂N TH¶•NG MπI
CÒA VCCI

CuËn s∏ch nµy nªm trong khung khÊ Ch≠¨ng tr◊nh HÁ trÓ doanh
nghi÷p v“ chËng b∏n ph∏ gi∏ vµ c∏c rµo c∂n th≠¨ng mπi mµ
VCCI th˘c hi÷n tı n®m 2006 vÌi c∏c hoπt ÆÈng ch›nh gÂm:

v Thi’t lÀp website ChËng b∏n ph∏ gi∏
http://www.chongbanphagia.vn (ho∆c
http://www.antidumping.vn), Æ«u mËi tÊng th”
cung c†p th´ng tin v“ ph∏p luÀt, th˘c ti‘n
chËng b∏n ph∏ gi∏ tr™n th’ giÌi vµ Î Vi÷t Nam;

v TÊ ch¯c c∏c kho∏ Æµo tπo v“ ph∏p luÀt vµ
k¸ n®ng c«n thi’t trong c∏c vÙ ki÷n chËng
b∏n ph∏ gi∏ vµ c∏c rµo c∂n th≠¨ng mπi quËc
t’ kh∏c;

v Xu†t b∂n tÀp s∏ch Nghi™n c¯u vÙ vi÷c v“
chËng b∏n ph∏ gi∏ vµ c∏c rµo c∂n th≠¨ng mπi
quËc t’ kh∏c; vµ

v Thi’t lÀp Æ≠Íng d©y t≠ v†n v“ chËng b∏n ph∏
gi∏ vµ c∏c rµo c∂n th≠¨ng mπi quËc t’ kh∏c.

v
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NÈi dung c∏c hoπt ÆÈng

ß¨n ki÷n (cÒa ngµnh s∂n xu†t nÈi Æfia) ph∂i Æ≠a
ra t≠¨ng ÆËi ÆÒ c∏c bªng ch¯ng v“ vi÷c b∏n
ph∏ gi∏ vµ thi÷t hπi g©y ra, x∏c Æfinh ch›nh x∏c
loπi hµng ho∏ vµ danh t›nh c∏c nhµ s∂n xu†t,
xu†t kh»u li™n quan

Sau khi ki”m tra s¨ bÈ Æ¨n ki÷n, c¨ quan c„ th»m
quy“n chÿ ra Quy’t Æfinh khÎi x≠Ìng Æi“u tra khi:

- ßËi t≠Óng nÈp Æ¨n Æ∏p ¯ng y™u c«u v“ t›nh Æπi
di÷n (cho ngµnh s∂n xu†t nÈi Æfia li™n quan)

- C„ t≠¨ng ÆËi ÆÒ bªng ch¯ng v“ vi÷c b∏n
ph∏ gi∏ g©y thi÷t hπi

L≠Óng hµng nhÀp kh»u tı n≠Ìc bfi ki÷n kh´ng
qu∏ nh· 

Vi÷c Æi“u tra Æ≠Óc ti’n hµnh theo 2 nh„m v†n Æ“:

ßi“u tra Æ” x∏c Æfinh c„ b∏n ph∏ gi∏ hay kh´ng
vµ bi™n ÆÈ ph∏ gi∏ nh≠ th’ nµo;

ßi“u tra Æ” x∏c Æfinh c„ thi÷t hπi ÆËi vÌi ngµnh
s∂n xu†t nÈi Æfia hay kh´ng vµ thi÷t hπi c„ ph∂i
lµ h÷ qu∂ cÒa vi÷c b∏n ph∏ gi∏ kh´ng

ß” x∏c Æfinh c∏c v†n Æ“ tr™n, C¨ quan Æi“u tra
sœ gˆi b∂ng c©u h·i cho bfi Æ¨n vµ c∏c b™n li™n
quan, thu thÀp vµ x∏c minh th´ng tin, bªng
ch¯ng li™n quan.

C∏c b™n b∂o v÷ quy“n lÓi cÒa m◊nh chÒ y’u
qua vi÷c tr∂ lÍi b∂ng c©u h·i, cung c†p th´ng
tin bÊ sung cho c¨ quan Æi“u tra.
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Ch≠¨ng tr◊nh nµy Æ≠Óc th˘c hi÷n vÌi s˘ tham gia cÒa:

CË v†n Ch≠¨ng tr◊nh: 

Bµ ßinh Thfi M¸ Loan - CÙc tr≠Îng CÙc qu∂n l˝
Cπnh tranh - BÈ Th≠¨ng mπi

C∏c cÈng t∏c vi™n:

LS. ßoµn Thfi Chi’n, LS L™ Thu˝ Lan vµ V®n phflng LuÀt
s≠ GIDE LOYRETTE NOYEL (http://www.gide.com)

LS. Di÷p Hoµi Nam,

LS. VÚ DÚng vµ V®n phflng LuÀt s≠ YKVN
(http://www.ykvn-law.com.vn)

LS. Th∏i B∂o Anh vµ V®n phflng LuÀt s≠ B∂o & CÈng s˘

§ng Phan ß¯c Qu’ - CÙc Qu∂n l˝ Cπnh tranh - BÈ
Th≠¨ng mπi

TS. VÚ Thfi HÂng Minh - ßπi h‰c LuÀt Hµ NÈi

Ths. Hoµng Thanh Mai

QUY TRçNH MóT V| ßI≈U TRA
CHˇNG BÉN PHÉ GIÉ

Giai Æoπn

1. Bæt Æ«u
vÙ ki÷n

2. ßi“u tra
s¨ bÈ 
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QUY TRçNH MóT V| ßI≈U TRA CHˇNG BÉN PHÉ GIÉ

3. K’t luÀn
vÙ ki÷n

4. Ép dÙng
bi÷n ph∏p
tπm thÍi 

5. Cam k’t
v“ gi∏

6. Ti’p tÙc
Æi“u tra 

7. K’t luÀn
cuËi cÔng

Tr™n c¨ sÎ k’t qu∂ Æi“u tra s¨ bÈ, c¨ quan Æi“u
tra ra K’t luÀn s¨ bÈ v“ c∏c v†n Æ“ Æ≠Óc Æi“u
tra (b∏n ph∏ gi∏ vµ thi÷t hπi).

Tr≠Íng hÓp K’t luÀn s¨ bÈ khºng Æfinh c„ tÂn tπi
vi÷c b∏n ph∏ gi∏ g©y thi÷t hπi Æ∏ng k”, c¨ quan
c„ th»m quy“n c„ th” quy’t Æfinh ∏p dÙng bi÷n
ph∏p tπm thÍi (Æ∆t c‰c, k˝ qu¸ ho∆c thu’ tπm
thÍi) ÆËi vÌi hµng ho∏ nhÀp kh»u li™n quan.

Vµo b†t k˙ giai Æoπn nµo sau khi c„ k’t luÀn s¨
bÈ khºng Æfinh c„ vi÷c b∏n ph∏ gi∏ g©y thi÷t hπi
Æ∏ng k”, nhµ xu†t kh»u vµ c¨ quan c„ th»m
quy“n n≠Ìc nhÀp kh»u c„ th” cÔng tho∂ thuÀn
Æ” Æπt Æ≠Óc Cam k’t v“ gi∏ (nhµ xu†t kh»u cam
k’t t®ng gi∏ xu†t kh»u l™n ho∆c ngıng xu†t
kh»u ph∏ gi∏ ho∆c ch†p nhÀn c∏c quota...).

N’u Cam k’t v“ gi∏ Æ≠Óc ch†p nhÀn vÌi nhµ
xu†t kh»u nµo th◊ vi÷c Æi“u tra sœ xem nh≠
ch†m d¯t vÌi nhµ xu†t kh»u Æ„ trı khi h‰ y™u
c«u ti’p tÙc vi÷c Æi“u tra.

C¨ quan Æi“u tra ti’p tÙc ti’n hµnh Æi“u tra, x∏c
minh lπi c∏c v†n Æ“ trong K’t luÀn s¨ bÈ vµ
xem xät c∏c b◊nh luÀn, ph∂n hÂi tı c∏c b™n ÆËi
vÌi K’t luÀn s¨ bÈ.

C∏c phi™n Æi“u tr«n c„ th” Æ≠Óc tÊ ch¯c Æ” c¨
quan Æi“u tra tr˘c ti’p nghe c∏c b™n tr◊nh bµy lÀp
luÀn cÒa m◊nh vµ tr∂ lÍi lÀp luÀn cÒa ÆËi ph≠¨ng.

C¨ quan Æi“u tra ra k’t luÀn cuËi cÔng v“ c∏c
v†n Æ“ Æ≠Óc Æi“u tra (b∏n ph∏ gi∏ vµ thi÷t hπi)

QUY TRçNH MóT V| ßI≈U TRA CHˇNG BÉN PHÉ GIÉ

8. Ép dÙng
bi÷n ph∏p
chËng b∏n
ph∏ gi∏
ch›nh th¯c

9. Rµ so∏t
hµng n®m
(rµ so∏t lπi)

10. Rµ so∏t
hoµng h´n

C¨ quan Æi“u tra ra k’t luÀn cuËi cÔng. C„ 2
tr≠Íng hÓp:

- K’t luÀn khºng Æfinh†c„ b∏n ph∏ gi∏ g©y
thi÷t hπi Æ∏ng k”: c¨ quan Æi“u tra c„ th” ra
quy’t Æfinh ∏p thu’ chËng b∏n ph∏ gi∏ (m¯c
thu’ ÆËi vÌi tıng nhµ xu†t kh»u kh´ng cao
h¨n bi™n ÆÈ ph∏ gi∏ cÒa h‰). Vi÷c ∏p thu’
hay kh´ng cfln phÔ thuÈc vµo bi™n ÆÈ ph∏
gi∏ (d≠Ìi 2% th◊ kh´ng Æ≠Óc ∏p thu’) vµ lÓi
›ch cÈng ÆÂng (tr≠Íng hÓp EU, n’u vi÷c ∏p
thu’ kh´ng phÔ hÓp vÌi lÓi ›ch CÈng ÆÂng th◊
sœ kh´ng ∏p thu’).

- K’t luÀn phÒ Æfinh (kh´ng b∏n ph∏ gi∏
vµ/ho∆c kh´ng g©y ra thi÷t hπi Æ∏ng k”):
kh´ng ∏p thu’ chËng b∏n ph∏  vµ hoµn tr∂
c∏c kho∂n Æ∆t c‰c.

Rµ so∏t hµng n®m Æ≠Óc th˘c hi÷n theo y™u c«u
Æ” t›nh bi™n ÆÈ ph∏ gi∏ th˘c cÒa c∏c nhµ xu†t
kh»u trong n®m tr≠Ìc Æ„ ho∆c Æ” Æi“u chÿnh
m¯c thu’ ∏p dÙng trong nh˜ng n®m ti’p theo
ho∆c ch†m d¯t thu’. Trong qu∏ tr◊nh rµ so∏t
hµng n®m, c∏c b™n nhµ xu†t kh»u cÚng ph∂i
cung c†p ch¯ng c¯ ch¯ng minh phÙc vÙ Æi“u tra.

C¨ quan Æi“u tra th˘c hi÷n rµ so∏t hoµng h´n
cuËi thÍi hπn 5 n®m k” tı khi ∏p dÙng thu’
chËng b∏n ph∏ gi∏ ho∆c k” tı khi rµ so∏t lπi.
Vi÷c Æi“u tra Æ≠Óc th˘c hi÷n tÊng th” (c∂ v“
b∏n ph∏ gi∏ vµ thi÷t hπi) Æ” x∏c Æfinh c„ ch†m
d¯t ∏p thu’ hay ti’p tÙc th™m 5 n®m n˜a.

Giai Æoπn    NÈi dung c∏c hoπt ÆÈng Giai Æoπn    NÈi dung c∏c hoπt ÆÈng
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VÙ VI÷C TH¯ NH†T

N≠Ìc Æi“u tra: CÈng ÆÂng Ch©u ¢u (EC)
S∂n ph»m bfi Æi“u tra: Kh®n lanh tr∂i gi≠Íng loπi cotton
N≠Ìc c„ s∂n ph»m bfi Æi“u tra: ƒn ßÈ, Pakistan, Ai CÀp

VÙ kh®n tr∂i gi≠Íng lµ mÈt trong nh˜ng vÙ ki÷n chËng b∏n ph∏
gi∏ ph¯c tπp nh†t mµ U˚ ban Ch©u ¢u (U˚ ban) ti’n hµnh trong
thÍi gian g«n Æ©y. T›nh ph¯c tπp cÒa vÙ vi÷c xu†t ph∏t tı c∏c
y’u tË sau Æ©y:

q VÙ ki÷n Æ≠Óc ti’n hµnh nhªm vµo 3 n≠Ìc xu†t kh»u (Ai
CÀp, ƒn ßÈ vµ Pakistan) vÌi mÈt sË l≠Óng Æ∆c bi÷t lÌn
c∏c nhµ xu†t kh»u;

q Quy’t Æfinh s¨ bÈ cÒa U˚ ban bfi ƒn ßÈ ki÷n ra WTO
theo c¨ ch’ gi∂i quy’t tranh ch†p cÒa tÊ ch¯c nµy vµ Æ∑
bfi C¨ quan gi∂i quy’t tranh ch†p WTO (DSB) hu˚ b·;

q Tu©n thÒ ph∏n quy’t cÒa DSB, U˚ ban Æ∑ ph∂i sˆa
quy’t Æfinh s¨ bÈ vµ Æ◊nh chÿ ho∆c ch†m d¯t vÙ vi÷c (tu˙
tıng tr≠Íng hÓp);

q Sau khi ch†m d¯t vÙ vi÷c Æ«u ti™n, mÈt vÙ kh∏c Æ∑ Æ≠Óc
khÎi x≠Ìng ÆËi vÌi kh®n tr∂i gi≠Íng c„ xu†t x¯ tı
Pakistan d…n tÌi quy’t Æfinh ∏p thu’ chËng b∏n ph∏ gi∏
n®m 2006

11
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1. VÙ ßI“U TRA N°M 1996

Ngµy 30/7/1996, HÈi ÆÂng B´ng vµ Li™n minh c∏c ngµnh s∂n
xu†t d÷t may Li™n minh Ch©u ¢u (Eurocoton), mÈt hi÷p hÈi cÒa
c∏c nhµ s∂n xu†t ÆÂ may m∆c vµ hµng t≠¨ng t˘ cÒa Ch©u ¢u
chi’m ph«n lÌn tÊng s∂n ph»m cÒa ngµnh s∂n xu†t kh®n lanh
tr∂i gi≠Íng loπi cotton Î Ch©u ¢u, Æ∑ nÈp Æ¨n khÎi ki÷n chËng
b∏n ph∏ gi∏1.

1.1. Th´ng b∏o khÎi ki÷n
Ngµy 13/9/1996, U˚ ban ra Th´ng b∏o tr™n C´ng b∏o v“ vi÷c
khÎi x≠Ìng Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi kh®n lanh tr∂i
gi≠Íng loπi cotton nhÀp kh»u tı Ai CÀp, ƒn ßÈ vµ Pakistan. Vi÷c
khÎi x≠Ìng Æi“u tra nµy phÔ hÓp vÌi ßi“u 5.9 Quy Æfinh v“ chËng
b∏n ph∏ gi∏ cÒa EC theo Æ„ n’u c„ ÆÒ bªng ch¯ng lµm c®n c¯
khÎi x≠Ìng Æi“u tra th◊ U˚ ban ph∂i khÎi x≠Ìng vÙ Æi“u tra trong
vflng 45 ngµy k” tı ngµy nhÀn Æ¨n ki÷n.

Xin Æ≠Óc l≠u ˝ lµ theo ßi“u 5 (2) Quy Æfinh v“ chËng b∏n ph∏ gi∏
cÒa EC, nguy™n Æ¨n ph∂i cung c†p ÆÒ bªng ch¯ng  cho U˚ ban
(mµ cÙ th” lµ V®n phflng xˆ l˝ Æ¨n ki÷n thuÈc TÊng vÙ Th≠¨ng
mπi) ch¯ng minh v“ (i) hi÷n t≠Óng b∏n ph∏ gi∏; (ii) thi÷t hπi mµ
ngµnh s∂n xu†t cÒa CÈng ÆÂng ph∂i chfiu, (iii) mËi quan h÷ nh©n
qu∂ gi˜a vi÷c b∏n ph∏ gi∏ vÌi thi÷t hπi n„i tr™n; vµ ph∂i n™u Æ≠Óc
rªng (iv) vi÷c ∏p dÙng c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ lµ v◊ lÓi
›ch cÒa CÈng ÆÂng.

Tr≠Ìc h’t Æ¨n ki÷n sœ Æ≠Óc V®n phflng xˆ l˝ Æ¨n ki÷n ph©n t›ch
vµ sau Æ„ sœ chuy”n sang mÈt thÒ tÙc kh∏c, g‰i lµ «tham v†n
nÈi bÈ» vÌi U˚ ban Ch©u ¢u. N’u kh´ng c„ ph∂n ÆËi lÌn trong
qu∏ tr◊nh tham v†n nµy th◊ Æ¨n ki÷n sœ Æ≠Óc chuy”n cho TÊng
Gi∏m ÆËc TÊng vÙ Th≠¨ng mπi vµ ti’p Æ„ lµ V®n phflng cÒa U˚
vi™n Ch©u ¢u. Sau khi Æ≠Óc c∏c c¨ quan nµy ph™ chu»n, Æ¨n
ki÷n sœ Æ≠Óc tr◊nh l™n U˚ ban T≠ v†n (Advisory Committee) Æ”
xin ch†p thuÀn ch›nh th¯c cÒa c∏c QuËc gia thµnh vi™n CÈng
ÆÂng Ch©u ¢u.

Khi U˚ ban T≠ v†n Æ∑ ph™ chu»n Æ¨n ki÷n, quy’t Æfinh khÎi
x≠Ìng vÙ ki÷n sœ Æ≠Óc Æ®ng t∂i tr™n C´ng b∏o cÒa EU (Th´ng
b∏o khÎi x≠Ìng vÙ ki÷n). Tr™n th˘c t’, CÈng ÆÂng Ch©u ¢u sœ
th´ng b∏o cho c¨ quan c„ th»m quy“n n≠Ìc bfi ki÷n v“ vi÷c nµy
10 ngµy tr≠Ìc khi Æ®ng t∂i Th´ng b∏o khÎi x≠Ìng vÙ ki÷n. Th´ng
tin nµy lµ r†t quan trong ÆËi vÌi c∏c nhµ s∂n xu†t/xu†t kh»u
n≠Ìc bfi ki÷n bÎi n„ cho phäp h‰ t˘ x∏c Æfinh li÷u hµng ho∏ cÒa
m◊nh c„ thuÈc phπm vi Æi“u tra hay kh´ng vµ c„ c«n ph∂i hÓp
t∏c tham gia vÙ Æi“u tra hay kh´ng.

Giai Æoπn Æi“u tra Æ≠Óc U˚ ban l˘a ch‰n lµ tı 1/7/1995 Æ’n
30/6/1996.

V“ Æi“u nµy, xin l≠u ˝ rªng cuÈc Æi“u tra Æ≠Óc th˘c hi÷n tr™n 02
ph≠¨ng di÷n (bao gÂm Æi“u tra v“ vi÷c b∏n ph∏ gi∏, vµ Æi“u tra v“
thi÷t hπi) Æ≠Óc th˘c hi÷n bÎi 02 bÈ phÀn kh∏c nhau. Vi÷c Æi“u tra
Æ≠Óc ti’n hµnh d˘a tr™n c∏c sË li÷u trong �Giai Æoπn Æi“u tra”
(Period of Investigation), t¯c lµ kho∂ng thÍi gian ›t nh†t lµ 6 th∏ng
li“n tr≠Ìc th´ng b∏o khÎi x≠Ìng vÙ ki÷n (xem ßi“u 6 (1) Quy Æfinh
v“ chËng b∏n ph∏ gi∏ cÒa EC). Tr™n th˘c t’, POI th≠Íng bao trÔm
mÈt kho∂ng thÍi gian lµ 12 th∏ng li“n tr≠Ìc Th´ng b∏o khÎi x≠Ìng
vÙ ki÷n. ß” Æi“u tra v“ thi÷t hπi, th≠Íng th◊ U˚ ban sœ xem xät di‘n
ti’n cÒa c∏c y’u tË thi÷t hπi trong mÈt kho∂ng thÍi gian dµi h¨n,
th≠Íng lµ tı 3 Æ’n 4 n®m, li“n tr≠Ìc Th´ng b∏o khÎi x≠Ìng Æi“u tra.

1.2. Ch‰n m…u Æi“u tra
V◊ vÙ vi÷c c„ quy m´ lÌn vµ ph¯c tπp (Æ∆c bi÷t c„ li™n quan tÌi
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1 ßi“u 5.4 cÒa Quy Æfinh cÒa HÈi ÆÂng (EC) sË 384/96 ngµy 22 th∏ng 12 n®m 1995, v“
vi÷c b∂o hÈ [ngµnh s∂n xu†t trong n≠Ìc] tr≠Ìc vi÷c nhÀp kh»u ph∏ gi∏ tı c∏c n≠Ìc
kh´ng ph∂i lµ thµnh vi™n cÒa CÈng ÆÂng Ch©u ¢u (�Quy Æfinh v“ chËng b∏n ph∏ gi∏
cÒa EC”) quy Æfinh rªng Æ¨n ki÷n sœ Æ≠Óc coi lµ Æ∑ Æ≠Óc nÈp bÎi ngµnh s∂n xu†t ho∆c
Æπi di÷n cho ngµnh s∂n xu†t cÒa CÈng ÆÂng n’u Æ¨n ki÷n Æ„ nhÀn Æ≠Óc s˘ Òng hÈ cÒa
c∏c nhµ s∂n xu†t cÒa CÈng ÆÂng vÌi tÊng s∂n ph»m chi’m tr™n 50% tÊng s∂n ph»m cÔng
loπi cÒa ngµnh s∂n xu†t Æ„ cÒa c∂ CÈng ÆÂng th” hi÷n r‚ vi÷c Òng hÈ hay ph∂n Æ¨n
ki÷n. Ngoµi ra, sœ kh´ng Æ≠Óc ti’n hµnh Æi“u tra khi c∏c nhµ s∂n xu†t cÒa CÈng ÆÂng
Òng hÈ Æ¨n ki÷n chi’m Æπi di÷n cho d≠Ìi 25% tÊng s∂n l≠Óng s∂n xu†t cÒa s∂n ph»m
t≠¨ng t˘ do ngµnh c´ng nghi÷p cÒa CÈng ÆÂng s∂n xu†t ra.

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


mÈt sË l≠Óng r†t lÌn c∏c nhµ nhÀp kh»u), U˚ ban Æ∑ ra th´ng
b∏o v“ ˝ Æfinh ∏p dÙng k¸ thuÀt ch‰n m…u theo ßi“u 17 Quy Æfinh
v“ chËng b∏n ph∏ gi∏ cÒa EC. Theo ßi“u kho∂n nµy, trong c∏c
tr≠Íng hÓp sË l≠Óng nguy™n Æ¨n, nhµ xu†t kh»u, nhµ nhÀp
kh»u, loπi s∂n ph»m ho∆c sË giao dfich li™n quan qu∏ lÌn th◊ vi÷c
Æi“u tra c„ th” chÿ giÌi hπn Î mÈt sË l≠Óng th›ch hÓp c∏c c´ng
ty, s∂n ph»m ho∆c giao dfich. C∏c b™n li™n quan muËn tham gia
vµo qu∏ tr◊nh l˘a ch‰n c„ 15 ngµy Æ” t˘ giÌi thi÷u v“ m◊nh vµ
cung c†p Æ«y ÆÒ c∏c th´ng tin li™n quan, Æ∆c bi÷t lµ c∏c th´ng
tin v“ l≠Óng xu†t kh»u vµ l≠Óng hµng b∏n trong nÈi Æfia.

Vi÷c ch‰n m…u Æi“u tra Æ∑ Æ≠Óc th˘c hi÷n tr™n c¨ sÎ tho∂ thuÀn
vÌi Æπi di÷n cÒa c∏c c´ng ty, hi÷p hÈi vµ ch›nh phÒ li™n quan.
K’t qu∂ lµ v“ ph›a c∏c c∏c nhµ s∂n xu†t xu†t kh»u, U˚ ban Æ∑
ch‰n 4 c´ng ty Ai CÀp, 7 c´ng ty ƒn ßÈ vµ 7 c´ng ty Pakistan
vµo m…u Æi“u tra. U˚ ban cÚng ch‰n 17 nhµ s∂n xu†t Ch©u ¢u
vµ mÈt nhµ nhÀp kh»u li™n quan cho cuÈc Æi“u tra nµy.

Th≠Íng th◊ U˚ ban ∏p dÙng k¸ thuÀt ch‰n m…u theo ßi“u 17
Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC khi vÙ Æi“u tra c„ li™n
quan Æ’n mÈt sË l≠Óng lÌn nhµ xu†t kh»u (ho∆c nhÀp kh»u,
ho∆c loπi s∂n ph»m). Trong nh˜ng tr≠Íng hÓp vÀy, U˚ ban sœ
giÌi hπn vi÷c Æi“u tra Î mÈt sË l≠Óng c∏c nhµ xu†t kh»u (mÈt sË
l≠Óng cho phäp ki”m so∏t Æ≠Óc) bªng c∏ch sˆ dÙng c∏c m…u c„
gi∏ trfi thËng k™ vµ c„ kh∂ n®ng th” hi÷n Æ≠Óc mÈt b¯c tranh
Æ∏ng tin cÀy v“ thfi tr≠Íng nÈi Æfia c„ li™n quan Æ’n vÙ Æi“u tra.

ßi“u 17 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC kh´ng quy Æfinh
c∏c th´ng sË cÙ th” cho vi÷c ch‰n m…u. Trong th˘c t’, U˚ ban
th≠Íng l˘a ch‰n c∏c nhµ xu†t kh»u c„ l≠Óng b∏n hµng nÈi Æfia
vµ/ho∆c xu†t kh»u sang EC lÌn. C∏c nhµ s∂n xu†t/xu†t kh»u
muËn Æ≠Óc l˘a ch‰n vµo m…u ph∂i tr◊nh tr∂ lÍi b∂ng c©u h·i
ch‰n m…u trong thÍi hπn 15 ngµy k” tı ngµy c„ Th´ng b∏o khÎi
x≠Ìng Æi“u tra.

CuËi cÔng, c«n nh†n mπnh lµ tr™n th˘c t’, U˚ ban th≠Íng xuy™n
tham v†n ˝ ki’n cÒa c∏c c¨ quan c„ th»m quy“n vµ c∏c hi÷p hÈi
quËc gia cÒa n≠Ìc c„ s∂n ph»m bfi Æi“u tra Æ” Æi Æ’n mÈt tho∂

thuÀn chung v“ vi÷c l˘a ch‰n m…u Æi“u tra. Do Æ„, c∏c c´ng ty
muËn hÓp t∏c t›ch c˘c vµo qu∏ tr◊nh Æi“u tra chËng b∏n ph∏ gi∏
c«n li™n h÷ ch∆t chœ vÌi c∏c chÒ th” n„i tr™n ngay tı nh˜ng giai
Æoπn Æ«u cÒa cuÈc Æi“u tra (thÀm ch› lµ tr≠Ìc khi c„ th´ng b∏o
khÎi x≠Ìng Æi“u tra) n’u muËn t®ng c¨ hÈi Æ≠Óc l˘a ch‰n Æi“u
tra. VÌi t≠ c∏ch lµ mÈt nhµ xu†t kh»u th◊ vi÷c Æ≠Óc ch‰n vµo
m…u Æi“u tra c„ ˝ ngh‹a r†t quan tr‰ng bÎi chÿ nh˜ng c´ng ty
Æ≠Óc l˘a ch‰n lµm m…u Æi“u tra mÌi Æ≠Óc t›nh bi™n ph∏ gi∏ ri™ng
(nh≠ sœ tr◊nh bµy k¸ h¨n trong ph«n sau).

1.3. S∂n ph»m t≠¨ng t˘
S∂n ph»m lµ ÆËi t≠Óng bfi Æi“u tra trong vÙ ki÷n nµy lµ kh®n lanh
tr∂i gi≠Íng loπi 100% sÓi cotton ho∆c pha gi˜a sÓi cotton vµ sÓi
d÷t tay ho∆c sÓi lanh, Æ≠Óc t»y træng, nhuÈm ho∆c in.

U˚ ban Æ∑ ph∂i ti’n hµnh ki”m tra xem kh®n lanh tr∂i gi≠Íng loπi
cotton mµ EC s∂n xu†t vµ b∏n tr™n thfi tr≠Íng EC c„ ph∂i lµ s∂n
ph»m t≠¨ng t˘ vÌi kh®n lanh tr∂i gi≠Íng loπi cotton xu†t x¯ tπi
Ai CÀp, ƒn ßÈ, Pakistan vµ xu†t sang thfi tr≠Íng EC hay kh´ng.

ßπi di÷n cÒa mÈt sË b™n li™n quan Æ∑ cho rªng kh®n lanh tr∂i
gi≠Íng t»y træng c«n Æ≠Óc loπi kh·i phπm vi s∂n ph»m bfi Æi“u
tra v◊ Æ©y kh´ng th” xem lµ s∂n ph»m t≠¨ng t˘. H‰ lÀp luÀn rªng
kh®n lanh tr∂i gi≠Íng t»y træng kh∏c loπi kh®n lanh tr∂i gi≠Íng
nhuÈm hay in c∂ v“ k¸ thuÀt l…n ÆËi t≠Óng sˆ dÙng cuËi cÔng
(kh®n tr∂i gi≠Íng nhuÈm træng chÒ y’u sˆ dÙng trong c∏c b÷nh
vi÷n vµ kh∏ch sπn).

Xin l≠u ˝ lµ mÈt khi s∂n ph»m bfi Æi“u tra (Î Æ©y lµ s∂n ph»m
nhÀp kh»u tı mÈt ho∆c c∏c n≠Ìc bfi Æi“u tra) Æ≠Óc x∏c Æfinh,
ng≠Íi ta sœ ti’n hµnh xem xät xem s∂n ph»m Æ≠Óc s∂n xu†t tπi
c∏c n≠Ìc bfi Æi“u tra vµ b∏n vµo thfi tr≠Íng EC vµ s∂n ph»m s∂n
xu†t vµ b∏n tπi EC bÎi ngµnh s∂n xu†t cÒa EC c„ ph∂i lµ c∏c
s∂n ph»m t≠¨ng t˘ vÌi nhau hay kh´ng.

ßËi vÌi c∏c nhµ s∂n xu†t xu†t kh»u, vi÷c y™u c«u loπi mÈt s∂n
ph»m nµo Æ„ kh·i phπm vi s∂n ph»m bfi Æi“u tra (Æ∆c bi÷t khi
s∂n ph»m Æ„ chi’m t˚ l÷ lÌn trong tÊng s∂n l≠Óng cÒa h‰) n’u
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h‰ cho rªng s∂n ph»m Æ„ kh´ng ph∂i lµ s∂n ph»m t≠¨ng t˘ vÌi
s∂n ph»m Æ≠Óc s∂n xu†t bÎi ngµnh s∂n xu†t EC lµ r†t quan
tr‰ng.

Trong vÙ kh®n lanh tr∂i gi≠Íng nµy, U˚ ban th†y rªng EC c„
s∂n xu†t s∂n ph»m kh®n lanh tr∂i gi≠Íng t»y træng vµ mÈt sË
s∂n ph»m loπi nµy kh´ng ph∂i chÿ Æ≠Óc sˆ dÙng bÎi mÈt nh„m
ÆËi t≠Óng ri™ng bi÷t. Do Æ„, U˚ ban Æ∑ Æi Æ’n k’t luÀn rªng m∆c
dÔ c„ s˘ kh∏c bi÷t nh†t Æfinh gi˜a nh„m s∂n ph»m s∂n xu†t tπi
EC vµ nh„m s∂n ph»m Æ≠Óc xu†t sang EC ho∆c b∏n tπi thfi
tr≠Íng nÈi Æfia n≠Ìc xu†t kh»u nh≠ng kh´ng c„ s˘ kh∏c bi÷t v“
c∏c Æ∆c t›nh c¨ b∂n vµ c∏ch th¯c sˆ dÙng gi˜a c∏c s∂n ph»m
kh®n lanh tr∂i gi≠Íng thuÈc c∏c loπi vµ ch†t l≠Óng kh∏c nhau.
V◊ vÀy c∏c s∂n ph»m s∂n xu†t vµ xu†t kh»u bÎi c∏c n≠Ìc bfi
Æi“u tra vµ s∂n ph»m s∂n xu†t vµ b∏n tπi EC Æ≠Óc xem lµ s∂n
ph»m t≠¨ng t˘ theo c∏ch hi”u tπi ßi“u 1.4 Quy Æfinh v“ chËng
b∏n ph∏ gi∏ cÒa EC.

1.4. Ép dÙng c∏c bi÷n ph∏p tπm thÍi
Ngµy 13/6/1997, U˚ ban c´ng bË Quy’t Æfinh ∏p dÙng bi÷n ph∏p
tπm thÍi (∏p thu’ chËng b∏n ph∏ gi∏ tπm thÍi) ÆËi vÌi s∂n ph»m
kh®n lanh tr∂i gi≠Íng cotton nhÀp kh»u c„ xu†t x¯ tı Ai CÀp, ƒn
ßÈ vµ Pakistan2.

Nh≠ th´ng l÷ trong Æi“u tra chËng b∏n ph∏ gi∏ cÒa U˚ ban, c∏c
c´ng ty Æ≠Óc l˘a ch‰n lµm m…u Æi“u tra vµ hÓp t∏c Æ«y ÆÒ trong
cuÈc Æi“u tra Æ≠Óc h≠Îng bi™n ÆÈ ph∏ gi∏ ri™ng vµ m¯c thu’
chËng b∏n ph∏ gi∏ ri™ng. C∏c bi™n ph∏ gi∏ ri™ng Æ≠Óc t›nh cho
ƒn ßÈ dao ÆÈng tı 3,9% Æ’n 27,3%, c∏c bi™n ph∏ gi∏ cÒa Ai
CÀp lµ tı 9,1% Æ’n 13,5%, cÒa Pakistan lµ 0,2% Æ’n 8,2%
(bi™n ph∏ gi∏ 0,2% Æ≠Óc xem lµ bi™n ph∏ gi∏ kh´ng Æ∏ng k”
«de minimis» theo ßi“u 9.3 Quy Æfinh v“ chËng b∏n ph∏ gi∏
EC).

Trong v†n Æ“ nµy, c«n nh†n mπnh rªng vi÷c hÓp t∏c Æ«y ÆÒ
trong qu∏ tr◊nh Æi“u tra c„ ˝ ngh‹a Æ∆c bi÷t quan tr‰ng ÆËi vÌi
k’t qu∂ cÒa vÙ vi÷c (t¯c lµ m¯c thu’ cuËi cÔng ∏p Æ∆t cho hµng
ho∏ cÒa mÈt nhµ xu†t kh»u nh†t Æfinh). N’u nhµ s∂n xu†t/xu†t
kh»u n≠Ìc ngoµi kh´ng hÓp t∏c, U˚ ban c„ th” Æ≠a ra quy’t
Æfinh d˘a tr™n c∏c k’t luÀn tı «th´ng tin sΩn c„ tËt nh†t» theo
ßi“u 18 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC.

ßi“u 18 quy Æfinh rªng «trong c∏c tr≠Íng hÓp mµ b™n li™n quan
tı chËi kh´ng cho ti’p cÀn, ho∆c kh´ng cung c†p, c∏c th´ng tin
c«n thi’t trong thÍi hπn quy Æfinh tπi Quy Æfinh nµy, ho∆c c∂n trÎ
Æ∏ng k” Æ’n cuÈc Æi“u tra, th◊ c∏c k’t luÀn s¨ bÈ ho∆c cuËi
cÔng, khºng Æfinh ho∆c phÒ Æfinh, c„ th” Æ≠Óc th˘c hi÷n d˘a tr™n
c∏c th´ng tin sΩn c„». HÓp t∏c Î Æ©y, do Æ„, Æ≠Óc hi”u lµ c´ng
ty th˘c hi÷n c∏c y™u c«u cÒa U˚ ban, bªng c∏ch cung c†p c∏c
th´ng tin Æ≠Óc y™u c«u trong c∏c thÍi hπn quy Æfinh, ch†p nhÀn
cho Æi“u tra th˘c Æfia tπi c¨ sÎ s∂n xu†t Æ” x∏c minh c∏c th´ng
tin Æ„ vµ kh´ng c∂n trÎ vi÷c Æi“u tra ho∆c cË ˝ lıa ÆËi U˚ ban
theo b†t k˙ c∏ch th¯c nµo.

Trong tr≠Íng hÓp mÈt c´ng ty Æ∑ Æ≠Óc l˘a ch‰n vµo m…u kh´ng
hÓp t∏c, U˚ ban c„ th” quy’t Æfinh loπi c´ng ty Æ„ ra kh·i m…u;
Æi“u nµy ÆÂng ngh‹a vÌi vi÷c c´ng ty Æ„ sœ kh´ng Æ≠Óc h≠Îng
m¯c thu’ ri™ng.

C∏c c´ng ty hÓp t∏c nh≠ng kh´ng Æ≠Óc l˘a ch‰n Æi“u tra Æ≠Óc
U˚ ban th´ng b∏o rªng m¯c thu’ chËng b∏n ph∏ gi∏ ∏p cho
hµng ho∏ cÒa h‰ sœ Æ≠Óc t›nh to∏n theo quy Æfinh tπi ßi“u 9.6
Quy Æfinh v“ chËng b∏n ph∏ gi∏ EC, t¯c lµ kh´ng v≠Ót qu∏ bi™n
ph∏ gi∏ b◊nh qu©n gia quy“n cÒa c∏c c´ng ty trong nh„m m…u.
Nh≠ vÀy, bi™n ph∏ gi∏ chung cho c∏c c´ng ty ƒn ßÈ kh∏c lµ
13,6%; ÆËi vÌi Ai CÀp lµ 13,5% (ÆËi vÌi c∏c c´ng ty do Nhµ n≠Ìc
ki’m so∏t) vµ 13,0% (ÆËi vÌi c∏c c´ng ty cfln lπi); vµ 6,5% cho
c∏c c´ng ty Pakistan.

Nh˜ng c´ng ty kh´ng t˘ giÌi thi÷u m◊nh trong thÍi hπn 3 tu«n
n™u tπi Th´ng b∏o KhÎi x≠Ìng Æi“u tra sœ bfi coi lµ c∏c c´ng ty
kh´ng hÓp t∏c. ßËi vÌi c∏c c´ng ty nµy, U˚ ban cho rªng vi÷c
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2 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa U˚ ban Ch©u ¢u (EC) sË 1069/97 ngµy 12 th∏ng
6 n®m 1997 v“ vi÷c ∏p thu’ chËng b∏n ph∏ gi∏ tπm thÍi ÆËi vÌi c∏c s∂n ph»m lµ kh®n
lanh tr∂i gi≠Íng cotton c„ xu†t x¯ tı Ai CÀp, ƒn ßÈ vµ Pakistan; C´ng b∏o sË L 156,
ngµy 13 th∏ng 6 n®m 1997, trang 11.
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∏p dÙng bi™n ph∏ gi∏ cao nh†t trong sË c∏c bi™n ph∏ gi∏ ri™ng
lŒ cÒa c∏c c´ng ty Æ≠Óc ch‰n m…u lµ th›ch hÓp. ß©y lµ mÈt
th´ng l÷ chu»n mµ U˚ ban ∏p dÙng vÌi suy luÀn rªng sœ lµ
kh´ng c´ng bªng n’u bi™n ph∏ gi∏ ∏p dÙng cho c∏c nhµ s∂n
xu†t/xu†t kh»u kh´ng t˘ giÌi thi÷u v“ m◊nh lπi th†p h¨n bi™n ph∏
cÒa mÈt nhµ s∂n xu†t/xu†t kh»u hÓp t∏c.

MÈt Æi”m c«n l≠u ˝ trong vÙ vi÷c nµy lµ c„ 7 c´ng ty hÓp t∏c
kh´ng Æ≠Óc l˘a ch‰n Æi“u tra nh≠ng v…n y™u c«u Æ≠Óc t›nh bi™n
ph∏ gi∏ ri™ng theo ßi“u 17.3 Quy Æfinh v“ chËng b∏n ph∏ gi∏
EC. Theo ßi“u 17.3 nµy th◊ trong tr≠Íng hÓp vi÷c Æi“u tra c„ giÌi
hπn nh†t Æfinh (v› dÙ khi ∏p dÙng ph≠¨ng ph∏p ch‰n m…u trong
Æi“u tra) th◊ v…n c„ th” t›nh bi™n ph∏ gi∏ ri™ng cho c∏c nhµ xu†t
kh»u kh´ng Æ≠Óc ch‰n Æi“u tra nh≠ng Æ∑ cung c†p c∏c th´ng
tin c«n thi’t trong thÍi hπn mµ U˚ ban quy Æfinh (mµ Î Æ©y lµ Æ∑
tr∂ lÍi b∂ng h·i ÆËi vÌi nhµ xu†t kh»u). Tuy nhi™n, vi÷c t›nh bi™n
ph∏ ri™ng nh≠ th’ nµy cÚng c„ th” kh´ng Æ≠Óc th˘c hi÷n n’u sË
l≠Óng c∏c y™u c«u dπng nµy qu∏ lÌn khi’n vi÷c t›nh to∏n bi™n
ph∏ gi∏ ri™ng cho t†t c∂ c∏c chÒ th” c„ y™u c«u trÎ n™n kh„
kh®n vµ khi’n cho vi÷c Æi“u tra kh„ hoµn thµnh trong thÍi hπn
quy Æfinh (tËi Æa lµ 15 th∏ng). U˚ ban cho rªng vÙ vi÷c nµy r¨i
vµo gi∂ thi’t n„i tr™n vµ Æ∑ tı chËi c∏c y™u c«u t›nh bi™n ph∏ gi∏
ri™ng cÒa c∏c c´ng ty kh´ng Æ≠Óc l˘a ch‰n. Quy’t Æfinh tı chËi
nµy cfln d˘a tr™n th˘c t’ lµ sË c∏c c´ng ty Æ≠Óc l˘a ch‰n tı 3
n≠Ìc xu†t kh»u vµ cÒa EC Æ∑ lµ qu∏ nhi“u vµ do Æ„ kh´ng th”
bÊ sung th™m c∏c tr≠Íng hÓp t›nh bi™n ph∏ gi∏ ri™ng.

1.5. Nhµ xu†t kh»u mÌi (xu†t hi÷n sau khi Æ∑
c„ quy’t Æfinh ∏p dÙng bi÷n ph∏p tπm thÍi)
Sau khi c„ quy’t Æfinh ∏p dÙng bi÷n ph∏p tπm thÍi, mÈt sË nhµ
xu†t kh»u mÌi tı c∏c n≠Ìc li™n quan mÌi th´ng b∏o v“ m◊nh tr≠Ìc
U˚ ban, th´ng th≠Íng lµ vµo thÍi Æi”m cuËi giai Æoπn Æi“u tra, vµ
y™u c«u Æ≠Óc h≠Îng quy ch’ nhµ xu†t kh»u mÌi.

MÈt vµi chÒ th” trong sË nµy Æ∑ ch¯ng minh Æ≠Óc vÌi U˚ ban lµ
Æ∏p ̄ ng Æ«y ÆÒ c∏c y™u c«u ÆËi vÌi nhµ xu†t kh»u mÌi (h‰ kh´ng
xu†t s∂n ph»m li™n quan sang EC trong giai Æoπn Æi“u tra mµ chÿ

mÌi bæt Æ«u xu†t kh»u sang EC sau giai Æoπn nµy, ho∆c Æ∑ k˝
c∏c hÓp ÆÂng kh´ng hÒy ngang Æ” xu†t kh»u hµng vÌi sË l≠Óng
lÌn sang EC, vµ kh´ng c„ mËi li™n h÷ vÌi b†t k˙ nhµ s∂n xu†t
xu†t kh»u nµo Î c∏c n≠Ìc bfi Æi“u tra v“ s∂n ph»m nµy).

Do Æ„, c∏c nhµ s∂n xu†t-xu†t kh»u nµy Æ≠Óc xem lµ nhµ xu†t
kh»u mÌi vµ Æ≠Óc h≠Îng quy ch’ ÆËi xˆ, cÙ th” lµ c∏c bi÷n ph∏p
chËng b∏n ph∏ gi∏ ch›nh th¯c, giËng nh≠ quy ch’ ∏p dÙng ÆËi vÌi
c∏c nhµ s∂n xu†t xu†t kh»u hÓp t∏c nh≠ng kh´ng Æ≠Óc l˘a ch‰n
Æi“u tra vµ thu’ chËng b∏n ph∏ ph∏ ch›nh th¯c Æ≠Óc x∏c Æfinh cho
h‰ theo quy Æfinh tπi ßi“u 9.6 Quy Æfinh v“ chËng b∏n ph∏ gi∏ EC.

1.6. Ép dÙng c∏c bi÷n ph∏p ch›nh th¯c
Ngµy 28/11/1997, HÈi ÆÂng Ch©u ¢u th´ng qua Nghfi quy’t ∏p thu’
chËng b∏n ph∏ gi∏ ch›nh th¯c ÆËi vÌi s∂n ph»m kh®n lanh tr∂i gi≠Íng
cotton nhÀp kh»u c„ xu†t x¯ tı Ai CÀp, ƒn ßÈ vµ Pakistan3.

Theo y™u c«u cÒa mÈt sË nhµ s∂n xu†t-xu†t kh»u (n™u trong b∂n
b◊nh luÀn cÒa h‰ ÆËi vÌi quy’t Æfinh s¨ bÈ cÒa U˚ ban), U˚ ban Æ∑
ÆÂng ˝ th˘c hi÷n mÈt sË Æi“u chÿnh trong c∏c t›nh to∏n v“ bi™n ÆÈ
ph∏ gi∏. K’t qu∂ lµ mÈt sË bi™n ÆÈ ph∏ gi∏ Æ∑ Æ≠Óc Æi“u chÿnh xuËng
th†p h¨n so vÌi m¯c thu’ tπm thÍi. CÙ th”, bi™n ph∏ gi∏ ch›nh th¯c
t›nh cho c∏c nhµ xu†t kh»u hÓp t∏c ƒn ßÈ lµ tı 2,6%-24,7%, 8,7-
13,5% ÆËi vÌi tr≠Íng hÓp cÒa Ai CÀp vµ 0,1% vÌi Pakistan. L≠u ˝ lµ
c„ tÌi 4 trong sË 7 c´ng ty Pakistan Æ≠Óc l˘a ch‰n c„ bi™n ph∏ gi∏
tËi thi”u (d≠Ìi 2%), do Æ„ vi÷c Æi“u tra ÆËi vÌi 4 c´ng ty nµy Æ≠Óc
ch†m d¯t vµ h‰ Æ≠Óc h≠Îng m¯c thu’ chËng b∏n ph∏ gi∏ lµ 0%4.
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3 Nghfi quy’t HÈi ÆÂng (EC) sË 2398/97 ngµy 28 th∏ng 11 n®m 1997, v“ vi÷c ∏p thu’ chËng
b∏n ph∏ gi∏ ch›nh th¯c ÆËi vÌi s∂n ph»m lµ kh®n lanh tr∂i gi≠Íng cotton nhÀp kh»u tı Ai
CÀp, ƒn ßÈ vµ Pakistan; C´ng b∏o sË L 332 ngµy 4 th∏ng 12 n®m 1997, trang 1. C«n l≠u ˝
rªng theo c∏c quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC th◊ vi÷c ∏p dÙng c∏c bi÷n ph∏p tπm thÍi
thuÈc phπm vi th»m quy“n cÒa U˚ ban vµ kh´ng c«n ph∂i th´ng qua thÒ tÙc b· phi’u ch›nh
th¯c cÒa c∏c QuËc gia thµnh vi™n (xem ßi“u 7.4). Do vÀy, c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏
ch›nh th¯c sœ Æ≠Óc HÈi ÆÂng th´ng qua trı khi HÈi ÆÂng quy’t Æfinh b· phi’u theo nguy™n
tæc Æa sË Æ” ph∂n ÆËi ki’n nghfi cÒa U˚ ban trong thÍi hπn mÈt th∏ng sau khi Æ≠Óc Æ÷ tr◊nh
(ßi“u 9.4). HÈi ÆÂng sœ quy’t Æfinh tr™n c¨ sÎ b∂n sˆa ÆÊi cÒa Quy Æfinh v“ chËng b∏n ph∏ gi∏
cÒa EC ngµy 8 th∏ng 3 n®m 2004.
4 Theo ßi“u 9.3 cÒa Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC. Tuy nhi™n, theo quy Æfinh nµy
c∏c nhµ xu†t kh»u c„ bi™n ÆÈ b∏n ph∏ gi∏ tËi thi”u de minimis v…n lµ b™n li™n quan trong vÙ
ki÷n vµ c„ th” bfi Æi“u tra lπi trong b†t k˙ thÒ tÙc tË tÙng nµo Æ≠Óc U˚ ban ti’n hµnh sau Æ„.
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V“ v†n Æ“ nµy, l≠u ˝ lµ c„ s˘ ph©n bi÷t gi˜a «vi÷c Æi“u tra» vµ
«vÙ vi÷c chËng b∏n ph∏ gi∏».

Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC n™u r‚ s˘ ph©n bi÷t nµy
trong ßi“u 9 (2) vµ 9 (3) (quy Æfinh «vi÷c Æi“u tra ho∆c vÙ vi÷c
chËng b∏n ph∏ gi∏ ph∂i Æ≠Óc ch†m d¯t [....]», hi”u theo ngh‹a
lµ vi÷c Æi“u tra chÿ lµ mÈt giai Æoπn mang t›nh thÒ tÙc trong mÈt
vÙ vi÷c chËng b∏n ph∏ gi∏ - giai Æoπn phÙc vÙ cho vi÷c ra quy’t
Æfinh cuËi cÔng v“ vi÷c b∏n ph∏ gi∏ vµ thi÷t hπi - trong khi mÈt
vÙ vi÷c chËng b∏n ph∏ gi∏ bao trÔm toµn bÈ qu∏ tr◊nh tı khi khÎi
x≠Ìng Æi“u tra cho Æ’n khi h’t hπn ∏p dÙng ho∆c hu˚ bi÷n ph∏p
chËng b∏n ph∏ gi∏.

Tuy nhi™n, ßi“u 9 (3) cÚng n™u r‚ rªng c∏c nhµ xu†t kh»u c„ bi™n
ph∏ gi∏ thuÈc di÷n «de minimis» (kh´ng Æ∏ng k”) vµ do Æ„ Æ≠Óc
h≠Îng m¯c thu’ chËng b∏n ph∏ gi∏ lµ 0% v…n lµ ÆËi t≠Óng cÒa vÙ
vi÷c chËng b∏n ph∏ gi∏ vµ c„ th” bfi Æi“u tra lπi trong b†t k˙ cuÈc
rµ so∏t nµo ti’n hµnh sau Æ„ bÎi U˚ ban theo quy Æfinh tπi ßi“u 11.

2. GI∂I QUY’T TRANH CH†P
TRONG KHU§N KHÊ WTO

Sau khi Nghfi quy’t ∏p thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c cÒa HÈi
ÆÂng Ch©u ¢u Æ≠Óc Æ®ng t∂i, ƒn ßÈ Æ∑ quy’t Æfinh khÎi ki÷n b∏c b·
l÷nh ∏p thu’ nµy theo C¨ ch’ gi∂i quy’t tranh ch†p cÒa WTO. Theo
ƒn ßÈ th◊ c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ cÒa EC vi phπm nhi“u
Æi“u kho∂n trong Hi÷p Æfinh v“ ChËng b∏n ph∏ gi∏ cÒa WTO. Ngµy
12/3/2001, C¨ quan gi∂i quy’t tranh ch†p (DSB) cÒa TÊ Ch¯c
Th≠¨ng mπi Th’ giÌi (WTO) Æ∑ th´ng qua Ph∏n quy’t (do Ban hÈi
th»m soπn th∂o vµ Æ≠Óc Ban PhÛc th»m Æi“u chÿnh) v“ vÙ tranh
ch†p �EC-thu’ chËng b∏n ph∏ gi∏ ÆËi vÌi kh®n lanh tr∂i gi≠Íng
cotton nhÀp kh»u tı ƒn ßÈ” 5.

Xin nhæc lπi rªng khi ti’n hµnh ki÷n chËng b∏n ph∏ gi∏ ÆËi vÌi
hµng ho∏ nhÀp kh»u tı mÈt n≠Ìc thµnh vi™n WTO, c¨ quan Æi“u
tra (trong tr≠Íng hÓp nµy lµ U˚ ban Ch©u ¢u) ph∂i tu©n thÒ c∏c
quy“n vµ ngh‹a vÙ quy Æfinh tπi c∏c Hi÷p Æfinh cÒa WTO mµ cÙ
th” lµ ßi“u VI Hi÷p Æfinh GATT 1994 vµ Hi÷p Æfinh v“ chËng b∏n
ph∏ gi∏ cÒa WTO.

Do Æ„ c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ ∏p Æ∆t ÆËi vÌi hµng ho∏
nhÀp kh»u tı mÈt n≠Ìc thµnh vi™n WTO ph∂i Æ∏p ¯ng c∏c Æfli
h·i v“ thÒ tÙc vµ nÈi dung quy Æfinh trong c∏c nguy™n tæc khung
li™n quan cÒa WTO.

M∆c dÔ WTO - mµ ch›nh x∏c h¨n lµ c¨ ch’ gi∂i quy’t tranh ch†p
cÒa WTO - lµ mÈt thi’t ch’ Æa ph≠¨ng mµ chÿ c∏c quËc gia mÌi
c„ quy“n ti’p cÀn (c∏ nh©n c∏c nhµ s∂n xu†t, xu†t kh»u kh´ng
c„ quy“n nµy), mÁi nhµ s∂n xu†t/xu†t kh»u cho rªng c∏c nguy™n
tæc cÒa WTO Æ∑ bfi vi phπm Æ“u c„ quy“n ti’p cÀn c¨ quan c„
th»m quy“n cÒa n≠Ìc m◊nh Æ” thuy’t phÙc Ch›nh phÒ khÎi ki÷n
ra C¨ quan gi∂i quy’t tranh ch†p cÒa WTO (DSB).

VÌi vi÷c ßπi hÈi ÆÂng WTO th´ng qua quy ch’ thµnh vi™n WTO
cÒa Vi÷t Nam vµo 7/11/2006, tı th∏ng 1/2007, c∏c nhµ s∂n
xu†t/xu†t kh»u Vi÷t Nam cÚng sœ c„ c¨ hÈi nµy.

2.1. S¨ l≠Óc v“ c∏c k’t luÀn trong Ph∏n quy’t
Ph∏n quy’t k’t luÀn rªng c∏c bi÷n ph∏p thu’ chËng b∏n ph∏ gi∏
mµ EC ∏p Æ∆t ÆËi vÌi s∂n ph»m kh®n lanh tr∂i gi≠Íng cotton nhÀp
kh»u tı ƒn ßÈ kh´ng tu©n thÒ Hi÷p Æfinh v“ ChËng b∏n ph∏ gi∏
cÒa WTO (ADA), cÙ th” lµ Æ∑ vi phπm c∏c Æi“u kho∂n sau:

F ßi“u 2.4.2 cÒa ADA do Æ∑ sˆ dÙng ph≠¨ng ph∏p «quy
v“ kh´ng» (zeroing) khi t›nh to∏n bi™n ÆÈ ph∏ gi∏ cho
nh˜ng s∂n ph»m thuÈc c∏c loπi kh∏c nhau

F ßi“u 3.4 cÒa ADA do kh´ng Æ∏nh gi∏ Æ«y ÆÒ c∏c nh©n
tË g©y thi÷t hπi n™u trong ßi“u kho∂n nµy vµ Æ∑ sˆ dÙng
th´ng tin tı c∏c nhµ s∂n xu†t kh´ng thuÈc ngµnh s∂n
xu†t trong n≠Ìc li™n quan;
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5 CÙ th” xem Ph∏n quy’t cÒa Ban PhÛc th»m, CÈng ÆÂng Ch©u ¢u - thu’ chËng b∏n
ph∏ gi∏ ÆËi vÌi kh®n lanh tr∂i gi≠Íng cotton nhÀp kh»u tı ƒn ßÈ, WT/DS141/AB/R.
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F ßi“u 15 cÒa ADA do kh´ng xem xät kh∂ n®ng ∏p dÙng
c∏c bi÷n ph∏p kh∏c c„ t›nh x©y d˘ng mµ lœ ra ph∂i ∏p
dÙng ÆËi vÌi tr≠Íng hÓp cÒa ƒn ßÈ vÌi t≠ c∏ch lµ mÈt
n≠Ìc Æang ph∏t tri”n.

2.2. V“ v†n Æ“ �Zeroing” (quy v“ kh´ng)

Tr™n th˘c t’, trong qu∏ tr◊nh t›nh to∏n l´ hµng cÙ th” nµo Æ∑ b∏n
ph∏ gi∏, Æ´i khi c¨ quan Æi“u tra ph∂i th˘c hi÷n kh∏ nhi“u phäp
t›nh so s∏nh gi∏ xu†t kh»u vÌi gi∏ th´ng th≠Íng vµ sau Æ„ ph∂i
tÊng hÓp k’t qu∂ chung tı c∏c so s∏nh ri™ng lŒ nµy Æ” t›nh ra
mÈt bi™n ph∏ gi∏ cho s∂n ph»m n„i chung.

Trong vÙ vi÷c nµy, U˚ ban Æ∑ t›nh bi™n ph∏ gi∏ theo c∏ch th¯c
sau: tr≠Ìc h’t U˚ ban t›nh bi™n ph∏ gi∏ ÆËi vÌi mÁi loπi s∂n
ph»m kh∏c nhau, ti’p Æ„ U˚ ban t›nh gÈp c∏c k’t qu∂ nµy Æ” ra
mÈt bi™n ph∏ gi∏ ÆËi vÌi s∂n ph»m n„i chung. ô b≠Ìc th¯ nh†t,
Æ” t›nh bi™n ph∏ gi∏, U˚ ban Æem gi∏ xu†t kh»u b◊nh qu©n gia
quy“n cÒa mÁi loπi s∂n ph»m so s∏nh vÌi gi∏ th´ng th≠Íng b◊nh
qu©n gia quy“n cÒa loπi s∂n ph»m Æ„. Tuy nhi™n ÆËi vÌi nh˜ng
loπi s∂n ph»m c„ k’t qu∂ so s∏nh mang gi∏ trfi ©m (t¯c lµ gi∏
xu†t kh»u cao h¨n gi∏ th´ng th≠Íng, hay cfln g‰i lµ bi™n ph∏ gi∏
©m) th◊ U˚ ban Æ∑ chuy”n c∏c bi™n ph∏ gi∏ c„ gi∏ trfi ©m nµy v“
bªng 0 ch¯ kh´ng sˆ dÙng gi∏ trfi ©m. Bªng c∏ch nµy, khi tÊng
hÓp t†t c∂ c∏c bi™n ph∏ gi∏ cÒa tıng loπi s∂n ph»m Æ” x∏c Æfinh
bi™n ph∏ gi∏ cho s∂n ph»m n„i chung, c∏c bi™n ph∏ gi∏ ©m Æ∑
kh´ng Æ≠Óc sˆ dÙng Æ” bÔ Ææp cho c∏c bi™n ph∏ gi∏ d≠¨ng.
Ng≠Íi ta g‰i ki”u t›nh nh≠ th’ nµy lµ �zeroing”, h÷ qu∂ cÒa ki”u
t›nh nµy lµ n„ sœ lµm cho k’t qu∂ t›nh to∏n bi™n ph∏ gi∏ lu´n bfi
ÆÈi l™n do c∏c bi™n ph∏ gi∏ d≠¨ng Æ∑ Æ≠Óc t›nh vÌi tr‰ng sË lÌn
h¨n trong khi c∏c bi™n ph∏ gi∏ ©m lπi bfi b· qua.

Trong k’t luÀn cÒa m◊nh Ban PhÛc th»m gi˜ nguy™n c∏c k’t
luÀn cÒa Ban HÈi th»m vµ Æ∆c bi÷t nh†n mπnh Æ’n vi÷c c∏c t›nh
to∏n bi™n ÆÈ ph∏ gi∏ ph∂i tu©n thÒ c∏c quy Æfinh cÒa ADA. Tr™n
c¨ sÎ Æfinh ngh‹a v“ b∏n ph∏ gi∏ tπi ßi“u 2.1, Ban PhÛc th»m
cho rªng vi÷c t›nh to∏n bi™n ÆÈ ph∏ gi∏ chÿ c„ th” Æ≠Óc th˘c hi÷n

cho mÈt s∂n ph»m n„i chung ch¯ �kh´ng ph∂i lµ t›nh cho �tıng
giao dfich ri™ng li™n quan Æ’n s∂n ph»m Æ„ ho∆c tıng loπi/ki”u
cÙ th” cÒa s∂n ph»m Æ„”. Ban PhÛc th»m cÚng cho rªng Æ” Æπt
Æ≠Óc k’t qu∂ nµy, ßi“u 2.4.2 cÒa ADA y™u c«u vi÷c t›nh to∏n
ph∂i d˘a tr™n k’t qu∂ cÒa t†t c∂ c∏c giao dfich li™n quan. Do Æ„,
Ban PhÛc th»m cho rªng U˚ ban Ch©u ¢u, bªng c∏ch ∏p dÙng
ph≠¨ng ph∏p zeroing, Æ∑ b· qua mÈt sË giao dfich khi t›nh to∏n
bi™n ph∏ gi∏ ÆËi vÌi s∂n ph»m n„i chung.

2.3. V“ v†n Æ“ n≠Ìc Æang ph∏t tri”n
VÙ EC-Kh®n tr∂i gi≠Íng nµy lµ vÙ Æ«u ti™n li™n quan Æ’n vi÷c ∏p
dÙng c∏c quy Æfinh v“ ÆËi xˆ Æ∆c bi÷t vµ kh∏c bi÷t quy Æfinh tπi
ßi“u 15 cÒa ADA dµnh cho c∏c n≠Ìc Æang ph∏t tri”n trong l‹nh
v˘c chËng b∏n ph∏ gi∏. Do Æ„, n„ c„ ˝ ngh‹a Æ∆c bi÷t ÆËi vÌi
c∏c n≠Ìc Æang ph∏t tri”n.

ßi“u 15 ADA quy Æfinh nh≠ sau �N≠Ìc Thµnh vi™n ph∏t tri”n
ph∂i dµnh s˘ l≠u t©m Æ∆c bi÷t Æ’n t◊nh trπng Æ∆c bi÷t cÒa cÒa
N≠Ìc Thµnh vi™n Æang ph∏t tri”n khi xem xät vi÷c ∏p dÙng c∏c
bi÷n ph∏p chËng b∏n ph∏ gi∏ theo Hi÷p Æfinh nµy. C«n xem xät
kh∂ n®ng ∏p dÙng c∏c bi÷n ph∏p kh∏c c„ t›nh x©y d˘ng theo
Hi÷p Æfinh nµy tr≠Ìc khi ∏p dÙng c∏c bi÷n ph∏p thu’ chËng b∏n
ph∏ gi∏ trong tr≠Íng hÓp chÛng c„ ∂nh h≠Îng Æ’n quy“n lÓi
quan tr‰ng cÒa N≠Ìc Thµnh vi™n Æang ph∏t tri”n”.
LÀp luÀn tr≠Ìc Ban HÈi th»m, ƒn ßÈ cho rªng EC Æ∑ kh´ng ∏p
dÙng quy Æfinh n„i tr™n, Æ∆c bi÷t lµ Æ∑ kh´ng c„ s˘ l≠u t©m hÓp
l˝ Æ’n c∏c cË gæng cÒa c∏c nhµ s∂n xu†t-xu†t kh»u ƒn ßÈ trong
vi÷c Æ≠a ra c∏c cam k’t v“ gi∏ Æ” thay th’ vi÷c ∏p dÙng c∏c
bi÷n ph∏p thu’ chËng b∏n ph∏ gi∏. Ban HÈi th»m k’t luÀn rªng:

F Th¯ nh†t, ngh‹a vÙ xem xät kh∂ n®ng ∏p dÙng c∏c bi÷n
ph∏p kh∏c c„ t›nh x©y d˘ng ph∂i Æ≠Óc th˘c hi÷n tr≠Ìc khi ∏p c∏c
m¯c thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c;

F Th¯ hai, thuÀt ng˜ �xem xät” c„ ngh‹a lµ c¨ quan c„
th»m quy“n ph∂i �th˘c hi÷n c∏c hµnh ÆÈng xem xät t›ch c˘c, vÌi
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quan Æi”m cÎi mÎ, c∏c kh∂ n®ng ∏p dÙng mÈt bi÷n ph∏p khæc
phÙc c„ t›nh x©y d˘ng tr≠Ìc khi ∏p dÙng mÈt bi÷n ph∏p chËng
b∏n ph∏ gi∏”;6

F Th¯ ba, vi÷c EC kh´ng ph∂n hÂi Æ“ xu†t cÒa c∏c nhµ
xu†t kh»u li™n quan mµ chÿ Æ¨n gi∂n lµ tı chËi Æ≠Óc xem lµ Æ∑
kh´ng th˘c hi÷n ngh‹a vÙ xem xät c∏c kh∂ n®ng ∏p dÙng bi÷n
ph∏p khæc phÙc kh∏c c„ t›nh x©y d˘ng theo ßi“u 15 ADA.

VÌi c∏c lÀp luÀn tr™n, Ban HÈi th»m Æ∑ gi∂i th›ch c∏c quy Æfinh
trong ßi“u 15 ADA theo h≠Ìng x∏c Æfinh r‚ c∏c ngh‹a vÙ mµ
n≠Ìc Thµnh vi™n ph∏t tri”n trong WTO ph∂i th˘c hi÷n ÆËi vÌi
n≠Ìc Thµnh vi™n Æang ph∏t tri”n khi ∏p dÙng c∏c bi÷n ph∏p
chËng b∏n ph∏ gi∏. EC Æ∑ kh´ng kh∏ng nghfi k’t luÀn nµy cÒa
Ban HÈi th»m.

2.4. V“ t›nh chæc chæn vµ c„ th” d˘ Æo∏n tr≠Ìc
v“ m∆t ph∏p l˝ trong khung khÊ WTO
K” tı khi thµnh lÀp WTO n®m 1995 Æ’n nay, c¨ quan gi∂i quy’t
tranh ch†p ( bao gÂm c∏c Ban HÈi th»m Æ≠Óc thµnh lÀp theo
tıng vÙ vi÷c vµ C¨ quan PhÛc th»m th≠Íng tr˘c) Æ∑ h◊nh thµnh
Æ≠Óc mÈt h÷ thËng ∏n l÷ kh∏ phong phÛ v“ c∏c v†n Æ“ chËng
b∏n ph∏ gi∏.

ß∆c bi÷t, c∏c ph∏n quy’t cÒa C¨ quan PhÛc th»m (trong mÈt
chıng m˘c nµo Æ„, c¨ quan nµy c„ th” xem lµ �toµ phÛc
th»m/kh∏ng ∏n” trong h÷ thËng gi∂i quy’t tranh ch†p cÒa WTO)
c„ gi∏ trfi bæt buÈc th˘c hi÷n vµ giÌi hπn �kh´ng gian t˘ do” cÒa c∏c
c¨ quan c„ th»m quy“n trong Æi“u tra chËng b∏n ph∏ gi∏ quËc gia.
H÷ thËng �∏n l÷” nµy Æ∑ tπo ra t›nh chæc chæn vµ c„ th” d˘ Æo∏n
tr≠Ìc v“ m∆t ph∏p l˝ cho c∏c quËc gia thµnh vi™n WTO bfi ki÷n
chËng b∏n ph∏ gi∏ (Æ∆c bi÷t lµ ÆËi vÌi c∏c nhµ s∂n xu†t/xu†t kh»u).
Tuy nhi™n, xin nh†n mπnh lµ DSB Æ≠a ra quy’t Æfinh theo tıng vÙ
vi÷c, vµ hoµn c∂nh cÙ th” cÒa tıng vÙ tranh ch†p kh´ng ph∂i lÛc
nµo cÚng c„ lÓi cho c∏c nhµ xu†t kh»u li™n quan.

3. T∏C ßÈNG CÒA PH∏N QUY’T
CÒA DSB ßËI VÌI VÙ KI÷N

CHËNG B∏N PH∏ GI∏ TπI EC

Ph∏n quy’t cÒa DSB Æ∑ khi’n EC ph∂i xem xät lπi c∏c bi÷n
ph∏p thu’ chËng b∏n ph∏ gi∏ mµ EC Æang ∏p dÙng ÆËi vÌi kh®n
lanh tr∂i gi≠Íng nhÀp kh»u. CÙ th”, EC Æ∑ nhanh ch„ng ban
hµnh mÈt Quy’t Æfinh Æ∆c bi÷t Æ” th˘c thi Ph∏n quy’t cÒa EC,
hu˚ b·, chÿnh sˆa ho∆c ∏p dÙng c∏c bi÷n ph∏p chËng b∏n ph∏
gi∏ phÔ hÓp vÌi Quy Æfinh v“ chËng ∏n ph∏ gi∏ cÒa EC vµ l≠u
t©m tÌi c∏c gi∂i th›ch ph∏p l˝ trong Ph∏n quy’t cÒa DSB7. Bªng
Quy’t Æfinh cÒa DSB vµ Æ≠a ra nh˜ng nguy™n tæc chÿ Æπo Æ” c∏c
c¨ quan li™n quan Quy’t Æfinh Æ∆c bi÷t nµy, EC Æ∑ rµ so∏t lπi c∏c
bi÷n ph∏p thu’ Æang ∏p dÙng trong vÙ vi÷c.

3.1. Rµ so∏t lπi c∏c bi÷n ph∏p Æang ∏p dÙng
ÆËi vÌi s∂n ph»m c„ xu†t x¯ tı ƒn ßÈ
Ngµy 8/8/2001, EC th´ng qua mÈt Quy’t Æfinh mÌi v“ v†n Æ“
nµy, c„ t›nh Æ’n Ph∏n quy’t vµ c∏c khuy’n nghfi li™n quan cÒa
C¨ quan gi∂i quy’t tranh ch†p trong WTO - DSB8. Trong Quy’t
Æfinh nµy, HÈi ÆÂng Ch©u ¢u Æ∏nh gi∏ lπi c∏c k’t luÀn v“ bi™n
ph∏ gi∏ vµ thi÷t hπi tr™n c¨ sÎ c∏c th´ng tin thu thÀp Æ≠Óc trong
qu∏ tr◊nh Æi“u tra ban Æ«u (n®m 1996-1997).

HÈi ÆÂng Ch©u ¢u k’t luÀn rªng tr™n th˘c t’ c„ vi÷c b∏n ph∏ gi∏
vµ thi÷t hπi, vµ Æ∑ t›nh to∏n lπi c∏c bi™n ph∏ gi∏ cho c∏c nhµ
xu†t kh»u ƒn ßÈ Æ∑ hÓp t∏c trong qu∏ tr◊nh Æi“u tra mµ kh´ng
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7 Quy Æfinh cÒa HÈi ÆÂng (EC) sË 1515/2001 ngµy 23 th∏ng 7 n®m 2001 v“ c∏c bi÷n ph∏p
mµ CÈng ÆÂng c„ th” ∏p dÙng theo ph∏n quy’t cÒa C¨ quan gi∂i quy’t tranh ch†p cÒa
WTO v“ nh˜ng v†n Æ“ li™n quan tÌi chËng b∏n ph∏ gi∏ vµ trÓ gi∏.
8 Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË 1644/2001 ngµy 8 th∏ng 8 n®m 2001, sˆa ÆÊi Quy’t
Æfinh (EC) sË 2398/97 v“ vi÷c ∏p dÙng thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c ÆËi vÌi s∂n
ph»m lµ kh®n lanh tr∂i gi≠Íng cotton nhÀp kh»u tı Ai CÀp, ƒn ßÈ vµ Pakistan vµ tπm
ngıng vi÷c ∏p dÙng Quy’t Æfinh nµy ÆËi vÌi s∂n ph»m Æ≠Óc nhÀp kh»u tı ƒn ßÈ; C´ng
b∏o sË L 219 ngµy 14 th∏ng 8 n®m 2001, trang 1.

6 Xem Ph∏n quy’t cÒa Ban HÈi th»m, WT/DS141/R, Æoπn 6.233).
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∏p dÙng ph≠¨ng ph∏p zeroing n˜a. Tuy nhi™n, HÈi ÆÂng cÚng
quy’t Æfinh tπm ngıng vi÷c thu thu’ chËng b∏n ph∏ gi∏ ÆËi vÌi
m∆t hµng kh®n lanh tr∂i gi≠Íng tı ƒn ßÈ. Tr™n th˘c t’, HÈi ÆÂng
cho rªng c∏c khuy’n nghfi cÒa DSB (hi”u mÈt c∏ch Æ«y ÆÒ vµ chi
ti’t) Æfli h·i ph∂i xem xät nhi“u kh∂ n®ng t›nh to∏n chi ph› b∏n
hµng, hµnh ch›nh vµ lÓi nhuÀn (ph≠¨ng ph∏p ∏p dÙng tr≠Ìc Æ©y
lµ kh´ng phÔ hÓp vÌi quy Æfinh cÒa WTO). Tuy nhi™n c∏c th´ng
tin thu thÀp Æ≠Óc trong qu∏ tr◊nh Æi“u tra ban Æ«u ch≠a ÆÒ Æ” lµm
Æ≠Óc Æi“u nµy. Do Æ„, c«n ph∂i Æ◊nh chÿ vi÷c ∏p thu’ chËng b∏n
ph∏ gi∏ Æ” c∏c b™n li™n quan c„ c¨ hÈi cung c†p th™m th´ng tin,
lÀp luÀn, vµ n’u c„ th”, Æ≠a ra y™u c«u rµ so∏t lπi.

Tr™n th˘c t’, ngµnh s∂n xu†t trong n≠Ìc cÒa EC Æ∑ Æ≠a ra y™u
c«u rµ so∏t lπi vµ U˚ ban Æ∑ ti’n hµnh vi÷c rµ so∏t tr™n c¨ sÎ
y™u c«u Æ„9. Tuy nhi™n, rµ so∏t lπi cho k’t qu∂ lµ kh´ng c„ vi÷c
b∏n ph∏ gi∏ g©y thi÷t hπi. V◊ vÀy, rµ so∏t Æ∑ ch†m d¯t vµo th∏ng
12/2003 mµ kh´ng ∏p dÙng bi÷n ph∏p chËng b∏n ph∏ gi∏ nµo10.

3.2. Rµ so∏t lπi c∏c bi÷n ph∏p thu’ chËng b∏n
ph∏ gi∏ ÆËi vÌi s∂n ph»m nhÀp kh»u tı Ai CÀp
vµ Pakistan
Theo ßi“u 2 Quy’t Æfinh 1515/2001, EC cÚng rµ so∏t lπi c∏c
bi÷n ph∏p chËng b∏n ph∏ gi∏ Æ∑ Æ≠Óc ∏p dÙng ÆËi vÌi kh®n lanh
tr∂i gi≠Íng nhÀp kh»u tı Ai CÀp vµ Pakistan. K’t qu∂ lµ s∂n
ph»m nhÀp kh»u tı Pakistan kh´ng cfln bfi ∏p thu’: nguy™n
nh©n lµ vi÷c t›nh to∏n lπi cho th†y kh´ng c„ hi÷n t≠Óng b∏n ph∏
gi∏11. C∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ ÆËi vÌi s∂n ph»m tı Ai
CÀp bfi Æ◊nh chÿ vÌi l˝ do Æ” t›nh to∏n ch›nh x∏c bi™n ph∏ gi∏ c«n
nhi“u th´ng tin ch≠a Æ≠Óc thu thÀp ÆÒ trong qu∏ tr◊nh Æi“u tra
ban Æ«u. Sau Æ„, c∏c bi÷n ph∏p nµy Æ≠Óc ch†m d¯t hoµn toµn

bÎi kh´ng c„ ai y™u c«u rµ so∏t lπi c∏c bi÷n ph∏p nµy khi U˚ ban
ra th´ng b∏o v“ vi÷c c∏c bi÷n ph∏p nµy sæp h’t hi÷u l˘c12.

3.3. Vi÷c kh´ng tu©n thÒ c∏c ph∏n quy’t trong
khu´n khÊ WTO
VÙ �kh®n lanh tr∂i gi≠Íng” cho th†y vi÷c ki”m so∏t mang t›nh
ph∏p l˝ theo c∏c nguy™n tæc khung cÒa WTO Æ∑ g„p ph«n b∂o
Æ∂m vi÷c ∏p dÙng ÆÛng c∏c quy Æfinh cÒa WTO vµ Æi“u nµy cho
phäp xem xät lπi c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏. Tuy nhi™n,
cÚng ph∂i l≠u ˝ rªng vi÷c tu©n thÒ ngay c∏c ph∏n quy’t (giËng
nh≠ EC Æ∑ lµm trong tr≠Íng hÓp nµy) kh´ng ph∂i lµ c∏ch hµnh
xˆ hi”n nhi™n cÒa c∏c quËc gia trong t†t c∂ c∏c tr≠Íng hÓp.

Theo ßi“u 21 Quy tæc v“ gi∂i quy’t tranh ch†p trong khu´n khÊ
WTO (vi’t tæt lµ DSU), quËc gia thµnh vi™n WTO bfi k’t luÀn lµ
vi phπm ph∂i nhanh ch„ng th˘c hi÷n c∏c khuy’n nghfi ho∆c
ph∏n quy’t cÒa DSB (t¯c lµ c∏c ph∏n quy’t cÒa Ban HÈi th»m
ho∆c cÒa C¨ quan phÛc th»m) nhªm Æ∂m b∂o gi∂i quy’t c„ hi÷u
qu∂ c∏c tranh ch†p v◊ lÓi ›ch cÒa t†t c∂ c∏c thµnh vi™n WTO.
Ti’c lµ kh´ng ph∂i lÛc nµo c∏c thµnh vi™n WTO cÚng th˘c hi÷n
ngh‹a vÙ �tu©n thÒ mÈt c∏ch nhanh ch„ng” nµy.

Trong hoµn c∂nh nµy, ßi“u 22 cÒa DSU cho phäp quËc gia thµnh
vi™n thæng ki÷n c„ quy“n ngıng vi÷c th˘c hi÷n c∏c cam k’t (v› dÙ
tπm ngıng m¯c thu’ nhÀp kh»u ≠u Æ∑i) n’u c∏c khuy’n nghfi ho∆c
ph∏n quy’t kh´ng Æ≠Óc th˘c thi trong mÈt kho∂ng thÍi gian hÓp l˝.

4. VÙ ßI“U TRA TH¯ 2 ßËI VÌI S∂N PH»M
NHÀP KH»U Tı PAKISTAN

Ngµy 18/12/2002, tr™n C´ng b∏o, U˚ ban ra th´ng b∏o khÎi
x≠Ìng Æi“u tra mÈt vÙ ki÷n chËng b∏n ph∏ gi∏ mÌi ÆËi vÌi kh®n
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12 C´ng b∏o sË C 65 ngµy 14 th∏ng 3 n®m 2002, trang 12.

9 C´ng b∏o sË C 39 ngµy 13 th∏ng 2 n®m 2002, trang 17.
10 Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË 2239/2003 ngµy 17 th∏ng 12 n®m 2003, ch†m d¯t
vi÷c rµ so∏t tπm thÍi tıng ph«n vµ rµ so∏t bÊ sung v“ c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏
theo Quy’t Æfinh sË 2398/97 cÒa EC li™n quan tÌi c∏c s∂n ph»m kh®n lanh tr∂i gi≠Íng
cotton c„ xu†t x¯ tı ƒn ßÈ; C´ng b∏o sË L 333 ngµy 20 th∏ng 12 n®m 2003, trang 3.
11 Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË 160/2002 ngµy 28 th∏ng 1 n®m 2002, sˆa ÆÊi Quy’t
Æfinh cÒa HÈi ÆÂng (EC) sË 2398/97 [...] vµ ch†m d¯t vÙ ki÷n ÆËi vÌi c∏c s∂n ph»m nhÀp
kh»u tı Pakistan; C´ng b∏o sË L 26 ngµy 30 th∏ng 1 n®m 2002, trang 1.
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lanh tr∂i gi≠Íng loπi cotton nhÀp kh»u tı Pakistan13. ß¨n ki÷n do
HÈi ÆÂng B´ng vµ Li™n minh c∏c ngµnh s∂n xu†t d÷t may Li™n
minh Ch©u ¢u (Eurocoton) Æ¯ng t™n nÈp ngµy 4/11/2002.

CÚng giËng nh≠ trong vÙ Æi“u tra Æ«u ti™n ÆËi vÌi s∂n ph»m nµy,
U˚ ban ch‰n mÈt m…u Æi“u tra gÂm 6 nhµ s∂n xu†t xu†t kh»u.
Tuy nhi™n, trong qu∏ tr◊nh Æi“u tra th˘c Æfia tπi Pakistan, U˚ ban
Æ∑ nhÀn Æ≠Óc mÈt l∏ th≠ n∆c danh Æe doπ tr˘c ti’p t›nh mπng
cÒa c∏c c∏n bÈ Æang ti’n hµnh Æi“u tra th˘c Æfia tπi n≠Ìc nµy.
Vi÷c Æi“u tra th˘c Æfia, v◊ vÀy, bfi gi∏n Æoπn vµ k’t qu∂ lµ mÌi chÿ
c„ 1 nhµ s∂n xu†t Æ≠Óc Æi“u tra Æ«y ÆÒ tπi c¨ sÎ kinh doanh,
mÈt nhµ s∂n xu†t kh∏c Æang Æ≠Óc Æi“u tra dÎ dang. Th™m vµo
Æ„, U˚ ban ph∏ hi÷n ra rªng C´ng ty Æ∑ Æ≠Óc Æi“u tra th˘c Æfia
Æ∑ cung c†p th´ng tin gian lÀn.

H÷ qu∂ lµ bi™n ph∏ gi∏ t›nh cho 6 nhµ s∂n xu†t xu†t kh»u Æ≠Óc l˘a
ch‰n Æ“u d˘a tr™n c∏c th´ng tin sΩn c„, theo ßi“u 18 Quy Æfinh v“
chËng b∏n ph∏ gi∏ cÒa EC. K’t qu∂ lµ thu’ chËng b∏n ph∏ gi∏
ch›nh th¯c ÆËi vÌi t†t c∂ c∏c nhµ xu†t kh»u Pakistan lµ 13,1%14.

4.1. Rµ so∏t gi˜a k˙ do U˚ ban t˘ khÎi x≠Ìng
Ngµy 3/8/2004, U˚ ban ra Th´ng b∏o khÎi x≠Ìng vi÷c rµ so∏t
gi˜a k˙ ÆËi vÌi bi÷n ph∏p thu’ chËng b∏n ph∏ gi∏ v“ mÈt sË v†n
Æ“ (cfln g‰i lµ rµ so∏t b∏n ph«n)15. U˚ ban t˘ khÎi x≠Ìng vi÷c rµ
so∏t nµy (kh´ng tr™n c¨ sÎ y™u c«u cÒa b†t k˙ b™n li™n quan
nµo) vÌi l˝ do c∏c th´ng tin mµ U˚ ban nhÀn Æ≠Óc k” tı khi th˘c
hi÷n bi÷n ph∏p thu’ ÆÒ Æ” cho th†y c∏c hoµn c∂nh Æ∑ thay ÆÊi
(cÙ th” lµ c∏c c∂n trÎ ÆËi vÌi vi÷c Æi“u tra th˘c Æfia n„i tr™n Æ∑
kh´ng cfln) vµ do Æ„ c«n rµ so∏t lπi bi÷n ph∏p thu’ Æ” phÔ hÓp
vÌi hoµn c∂nh mÌi. V◊ vÀy, U˚ ban Æ“ xu†t ti’n hµnh rµ so∏t
gi˜a k˙ ÆÈt xu†t, chÿ giÌi hπn Î vi÷c rµ so∏t bi™n ph∏ gi∏, Æ” c∏c
nhµ xu†t kh»u Pakistan c„ c¨ hÈi Æ” Æ≠a ra c∏c th´ng tin ph∂n
∏nh s∏t th˘c h¨n vÌi t◊nh h◊nh cÒa m◊nh.

V“ nguy™n tæc, theo ßi“u 11.3 Quy Æfinh v“ chËng b∏n ph∏ gi∏
cÒa EC, c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ ch›nh th¯c c„ th”
Æ≠Óc rµ so∏t lπi trong qu∏ tr◊nh th˘c thi (Rµ so∏t gi˜a k˙). Rµ
so∏t gi˜a k˙ c„ th” ti’n hµnh theo s∏ng ki’n cÒa ch›nh U˚ ban
ho∆c theo y™u c«u cÒa mÈt n≠Ìc thµnh vi™n EC. C∏c nhµ xu†t
kh»u, nhµ nhÀp kh»u ho∆c ngµnh s∂n xu†t cÒa EC cÚng c„ th”
nÈp Æ¨n y™u c«u U˚ ban ti’n hµnh rµ so∏t lπi nh≠ng vÌi Æi“u
ki÷n bi÷n ph∏p thu’ chËng b∏n ph∏ gi∏ li™n quan Æ∑ th˘c hi÷n
Æ≠Óc ›t nh†t 1 n®m. Phπm vi rµ so∏t gi˜a k˙ c„ th” giÌi hπn Î
mÈt sË v†n Æ“ cÙ th” (v› dÙ chÿ rµ so∏t v“ bi™n ph∏ gi∏, ho∆c chÿ
rµ so∏t v“ thi÷t hπi), ho∆c giÌi hπn Î mÈt sË nhµ xu†t kh»u cÙ
th” (g‰i lµ �rµ so∏t gi˜a k˙ b∏n ph«n”). ßi”m Æ∏ng l≠u ˝ trong
mÈt cuÈc rµ so∏t lπi do U˚ ban t˘ ti’n hµnh lµ kh´ng c«n ph∂i
ÆÓi cho Æ’n khi bi÷n ph∏p chËng b∏n ph∏ gi∏ c„ hi÷u l˘c 1 n®m
v◊ U˚ ban c„ quy“n khÎi x≠Ìng vi÷c rµ so∏t lπi vµo b†t k˙ thÍi
Æi”m nµo trong thÍi gian th˘c thi bi÷n ph∏p chËng b∏n ph∏ gi∏.

MÈt l«n n˜a, U˚ ban lπi ti’n hµnh ch‰n m…u vµ Æ∑ ch‰n Æ≠Óc 8
c´ng ty (phÔ hÓp vÌi ßi“u 17 Quy Æfinh v“ chËng b∏n ph∏ gi∏
cÒa EC). C∏c b∂ng c©u h·i Æ∑ Æ≠Óc gˆi Æi cho c∏c c´ng ty Æ≠Óc
l˘a ch‰n vµ h‰ Æ∑ tr∂ lÍi ÆÛng thÍi hπn quy Æfinh.

4.2. C∏c kh„ kh®n k¸ thuÀt g∆p ph∂i trong qu∏
tr◊nh rµ so∏t gi˜a k˙ theo s∏ng ki’n cÒa U˚ ban

4.2.1. KhËi l≠Óng b∏n hµng c„ t›nh Æπi di÷n
(�ti™u ch› 5%”)

Gi∏ th´ng th≠Íng Æ≠Óc t›nh theo ßi“u 2 Quy Æfinh v“ chËng b∏n
ph∏ gi∏ cÒa EC. Do Æ„, tr≠Ìc h’t c«n ph∂i x∏c Æfinh Æ≠Óc tÊng
l≠Óng s∂n ph»m b∏n tπi thfi tr≠Íng nÈi Æfia (trong tr≠Íng hÓp nµy
lµ thfi tr≠Íng Pakistan) cÒa mÁi nhµ s∂n xu†t xu†t kh»u c„ ÆÒ lÌn
Æ” Æ≠Óc xem lµ Æπi di÷n Æ≠Óc cho l≠Óng s∂n ph»m mµ h‰ xu†t
sang EC kh´ng.

Theo Æoπn 1 ßi“u 2.2 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC
th◊ chÿ c„ duy  nh†t 1 c´ng ty c„ l≠Óng s∂n ph»m t≠¨ng t˘ b∏n
tπi thfi tr≠Íng nÈi Æfia Æ≠Óc xem lµ �c„ t›nh Æπi di÷n” do c„ l≠Óng
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13 C´ng b∏o sË C 316 ngµy 18 th∏ng 12 n®m 2002, trang 6.
14 Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË 397/2004 ngµy 2 th∏ng 3 n®m 2004 v“ vi÷c ∏p dÙng
thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c ÆËi vÌi s∂n ph»m kh®n lanh tr∂i gi≠Íng nhÀp kh»u
tı Pakistan; C´ng b∏o sË L 66 ngµy 4 th∏ng 3 n®m 2004, trang 1.
15 C´ng b∏o sË C 196 ngµy 3 th∏ng 8 n®m 2004, trang 2.
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hµng b∏n tπi thfi tr≠Íng nÈi Æfia v≠Ót qu∏ 5% tÊng l≠Óng s∂n
ph»m b∏n sang EC cÒa c´ng ty Æ„.

Ngoµi c´ng ty n„i tr™n, c„ ba nhµ xu†t kh»u Æ≠Óc l˘a ch‰n kh∏c
c„ s∂n ph»m b∏n tπi thfi tr≠Íng nÈi Æfia nh≠ng chÿ chi’m 2%,
0,5% vµ 0,2% l≠Óng s∂n ph»m mµ h‰ xu†t sang EC. ß©y lµ kh„
kh®n chung cÒa c∏c c´ng ty c„ thi™n h≠Ìng xu†t kh»u trong c∏c
vÙ ki÷n chËng b∏n ph∏ gi∏ (v◊ kh´ng c„ l≠Óng b∏n hµng nÈi Æfia
ÆÒ lÌn Æ” Æ≠Óc xem lµ �c„ t›nh Æπi di÷n”). Trong nh˜ng tr≠Íng
hÓp nh≠ vÀy, Æ” t›nh bi™n ÆÈ ph∏ gi∏ cho nh˜ng c´ng ty nµy, U˚
ban sœ t˘ t›nh to∏n gi∏ th´ng th≠Íng (bªng tÊng chi ph› Æ” s∂n
xu†t vµ b∏n c„ l∑i mÈt Æ¨n vfi s∂n ph»m) - cfln g‰i lµ gi∏ th´ng
th≠Íng �t˘ t›nh to∏n”.

4.2.2. Gi∏ th´ng th≠Íng �t˘ t›nh to∏n”
ßËi vÌi c∏c c´ng ty Æ∑ Æ∏p ¯ng Æ≠Óc �ti™u ch› 5%” n„i tr™n (ph«n
4.2.1), U˚ ban ti’p tÙc xem xät li÷u l≠Óng hµng b∏n tπi nÈi Æfia
nµy cÒa mÁi c´ng ty c„ Æ≠Óc b∏n trong �Æi“u ki÷n th≠¨ng mπi
b◊nh th≠Íng” kh´ng (bªng c∏ch so s∏nh gi∏ b∏n b◊nh qu©n gia
quy“n cÒa mÁi s∂n ph»m vÌi gi∏ thµnh cÒa s∂n ph»m Æ„).

ßËi vÌi s∂n ph»m Æ∏p ¯ng Æ≠Óc Æi“u ki÷n nµy (t¯c lµ c„ gi∏ b∏n
b◊nh qu©n gia quy“n cao h¨n ho∆c bªng gi∏ thµnh), gi∏ th´ng
th≠Íng sœ Æ≠Óc t›nh bªng gi∏ b∏n b◊nh qu©n gia quy“n th˘c tr∂
cÒa t†t c∂ l≠Óng s∂n ph»m b∏n nÈi Æfia Æ„, kh´ng quan tr‰ng lµ
vi÷c b∏n hµng c„ l∑i hay kh´ng.

ßËi vÌi c∏c s∂n ph»m c„ gi∏ b∏n b◊nh qu©n gia quy“n th†p h¨n
gi∏ thµnh th◊ gi∏ th´ng th≠Íng sœ Æ≠Óc x©y d˘ng theo ßi“u 2.3
Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC. Nh˜ng c´ng ty nµo r¨i
vµo tr≠Íng hÓp nµy sœ bfi t›nh gi∏ th´ng th≠Íng bªng c∏ch t›nh
tÊng chi ph› s∂n xu†t ra s∂n ph»m dÔng Æ” xu†t kh»u vÌi mÈt
chi ph› hÓp l˝ cho vi÷c b∏n hµng, chi ph› chung, chi ph› hµnh
ch›nh (SG&A) vµ lÓi nhuÀn (ßi“u 2.6 Quy Æfinh v“ chËng b∏n
ph∏ gi∏ cÒa EC).

Trong vÙ vi÷c nµy, 7 nhµ s∂n xu†t xu†t kh»u kh∏c cÚng bfi t›nh

gi∏ th´ng th≠Íng theo c∏ch �t˘ t›nh to∏n” theo quy Æfinh tπi ßi“u
2.3 cÒa Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC v◊ kh´ng Æ∏p
¯ng Æ≠Óc Æi“u ki÷n v“ l≠Óng b∏n hµng nÈi Æfia mang t›nh Æπi
di÷n (5%). V◊ vÀy, ÆËi vÌi t†t c∂ c∏c c´ng ty nµy, gi∏ th´ng
th≠Íng Æ≠Óc t›nh bªng tÊng chi ph› s∂n xu†t ra loπi s∂n ph»m
Æ” xu†t sang EC cÈng vÌi mÈt kho∂n chi ph› SG&A vµ lÓi nhuÀn
hÓp l˝. Tuy nhi™n, mÈt v†n Æ“ kh∏c lπi ph∏t sinh li™n quan Æ’n
vi÷c l˘a ch‰n sË li÷u v“ SG&A vµ lÓi nhuÀn nµo Æ” t›nh to∏n gi∏
th´ng th≠Íng.

Theo ßi“u 2.6 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC th◊ c„ 3
ph≠¨ng ph∏p t›nh SG&A vµ lÓi nhuÀn Æ” t›nh to∏n gi∏ th´ng
th≠Íng cho nh˜ng c´ng ty kh´ng Æ∏p ¯ng Æ≠Óc ti™u ch› v“ l≠Óng
b∏n hµng nÈi Æfia c„ t›nh Æπi di÷n. Ph≠¨ng ph∏p th¯ nh†t (ßi“u
2.6(a)) d˘a tr™n chi ph› SG&A vµ lÓi nhuÀn b◊nh qu©n gia quy“n
cÒa c∏c nhµ s∂n xu†t xu†t kh»u kh∏c c„ l≠Óng s∂n ph»m b∏n tπi
nÈi Æfia Æ∏p ¯ng ti™u ch› Æπi di÷n. Ph≠¨ng ph∏p nµy kh´ng th” ∏p
dÙng v◊ chÿ c„ duy nh†t mÈt nhµ s∂n xu†t xu†t kh»u dπng nµy,
trong khi theo quy Æfinh ph∂i c„ ›t nh†t sË li÷u tı 2 c´ng ty nh≠ vÀy
th◊ mÌi c„ th” t›nh �b◊nh qu©n gia quy“n”16.

Ph≠¨ng ph∏p th¯ 2 (quy Æfinh tπi ßi“u 2.6(b)) cho phäp sˆ dÙng
sË li÷u v“ SG&A vµ lÓi nhuÀn cÒa s∂n ph»m cÔng nh„m hµng
b∏n tπi thfi tr≠Íng nÈi Æfia cÒa ch›nh nhµ s∂n xu†t xu†t kh»u Æ„.
Tuy nhi™n, ph≠¨ng ph∏p nµy cÚng kh´ng Æ≠Óc ∏p dÙng trong vÙ
nµy v◊ c∏c nhµ s∂n xu†t xu†t kh»u li™n quan cÚng kh´ng c„ loπi
s∂n ph»m cÔng nh„m hµng nµo c„ l≠Óng b∏n tπi thfi tr≠Íng nÈi
Æfia trong mang t›nh Æπi di÷n vµ trong Æi“u ki÷n th≠¨ng mπi b◊nh
th≠Íng. Trong tr≠Íng hÓp nµy, c∏c c´ng ty c„ th” Æ≠Óc xem lµ
c„ b∏n loπi s∂n ph»m cÔng nh„m hµng n’u h‰ c„ b∏n nh˜ng loπi
thµnh ph»m kh∏c, v› dÙ kh®n tr∂i bµn ho∆c rÃm cˆa. Tuy nhi™n,
c∏c c´ng ty li™n quan trong vÙ nµy lπi chÿ b∏n c∏c loπi b∏n thµnh
ph»m nh≠ sÓi ho∆c v∂i, vµ nh˜ng loπi nµy th◊ kh´ng Æ≠Óc x’p
chung vµo cÔng nh„m vÌi kh®n lanh tr∂i gi≠Íng thµnh ph»m.
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16 ß©y cÚng lµ mÈt trong nh˜ng v†n Æ“ Æ≠Óc Ban HÈi th»m vµ C¨ quan PhÛc th»m cÒa
WTO lµm r‚ trong vÙ EC - Kh®n lanh tr∂i gi≠Íng.
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m¯c thu’ th†p h¨n c∏c c´ng ty Æ≠Óc l˘a ch‰n Æi“u tra vËn Æ∑
ph∂i tr∂i qua c∂ mÈt thÒ tÙc Æi“u tra dµi d∆c vµ ph¯c tπp19.

5. K’T LUÀN

VÙ kh®n lanh tr∂i gi≠Íng lµ mÈt vÙ ki÷n kh∏ ph¯c tπp, n„ cho
phäp chÛng ta c„ mÈt c∏i nh◊n toµn c∂nh v“ mÈt sË v†n Æ“ c¨ b∂n
trong c∏c nguy™n tæc vµ th˘c ti‘n v“ chËng b∏n ph∏ gi∏ cÒa EC.
C∏c v†n Æ“ nµy bao gÂm k¸ thuÀt ch‰n m…u, c∏c s˘ ki÷n x∂y ra
sau khi Æ∑ ∏p thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c (v› dÙ nh≠ rµ
so∏t lπi, Æ◊nh chÿ vµ hu˚ b· c∏c bi÷n ph∏p thu’ chËng b∏n ph∏
gi∏) cÚng nh≠ c∏c v†n Æ“ k¸ thuÀt li™n quan Æ’n vi÷c t›nh bi™n ÆÈ
ph∏ gi∏ (v› dÙ xˆ l˝ c∏c bi™n ph∏ gi∏ ©m, x©y d˘ng gi∏ trfi th´ng
th≠Íng khi kh´ng c„ l≠Óng hµng b∏n nÈi Æfia ÆÒ t›nh Æπi di÷n,...).

VÙ kh®n lanh tr∂i gi≠Íng nµy cÚng Æ∆c bi÷t nhπy c∂m v“ m∆t
ch›nh trfi bÎi trong Æ„ c„ s˘ can thi÷p cÒa quy tr◊nh xˆ l˝ tranh
ch†p cÒa WTO vµo bi÷n ph∏p chËng b∏n ph∏ gi∏ cÒa c∏c quËc
gia. VÙ vi÷c nµy cho th†y kh∂ n®ng c∏c quËc gia thµnh vi™n
WTO trong vi÷c hµnh ÆÈng vµ b∂o v÷ ngµnh s∂n xu†t cÒa m◊nh
v≠Ót ra kh·i khu´n khÊ mÈt vÙ Æi“u tra chËng b∏n ph∏ gi∏ mang
t›nh hµnh ch›nh bªng c∏ch ki÷n tr˘c ti’p bi÷n ph∏p thu’ chËng
b∏n ph∏ gi∏ ra mÈt h÷ thËng gi∂i quy’t tranh ch†p Æa bi™n. ß©y
lµ mÈt minh ch¯ng cho th†y h÷ thËng gi∂i quy’t tranh ch†p
trong WTO c„ th” lµ mÈt c´ng cÙ h˜u hi÷u Æ∆c bi÷t ÆËi vÌi c∏c
n≠Ìc Æang ph∏t tri”n Æ” chËng lπi c∏c bi÷n ph∏p chËng b∏n ph∏
gi∏ mµ c∏c n≠Ìc thµnh vi™n ph∏t tri”n cÒa WTO ∏p Æ∆t theo
c∏ch th¯c vi phπm c∏c cam k’t quËc t’ mµ h‰ Æ∑ tham gia. Tı
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Ph≠¨ng ph∏p th¯ 3 (quy Æfinh tπi ßi“u 2.6(c)) cho phäp sˆ dÙng
�b†t k˙ mÈt ph≠¨ng ph∏p hÓp l˝ nµo kh∏c”, vµ U˚ ban Æ∑ ph∂i
ch‰n c∏ch nµy. CÙ th”, c∏c chi ph› SG&A vµ lÓi nhuÀn Æ∑ Æ≠Óc
x∏c Æfinh tr™n c¨ sÎ b◊nh qu©n gia quy“n chi ph› SG&A vµ lÓi
nhuÀn cÒa nhµ s∂n xu†t xu†t kh»u duy nh†t c„ l≠Óng b∏n hµng
tπi nÈi Æfia c„ t›nh Æπi di÷n vµ 2 c´ng ty kh∏c c„ l≠Óng b∏n hµng
nÈi Æfia chi’m 2,2% vµ 0,2%17.

M∆c dÔ l≠Óng b∏n hµng tπi nÈi Æfia cÒa 2 c´ng ty nµy kh´ng ÆÒ t›nh
Æπi di÷n Æ” t›nh gi∏ th´ng th≠Íng cÒa h‰ d˘a tr™n gi∏ b∏n hµng tπi
nÈi Æfia nh≠ng lπi ÆÒ Æ” Æ∂m b∂o rªng c∏c chi ph› SG&A vµ lÓi
nhuÀn lµ c„ th” tin cÀy Æ≠Óc Æ” t›nh gi∏ th´ng th≠Íng �x©y d˘ng”
theo ßi“u 2.6 Quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa EC.

4.3. Ép thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c
Ngµy 5/5/2006, HÈi ÆÂng EC th´ng qua bi÷n ph∏p thu’ ch›nh
th¯c thay th’ cho bi÷n ph∏p thu’ ∏p dÙng tπi Quy’t Æfinh trong
vÙ Æi“u tra ban Æ«u ÆËi vÌi s∂n ph»m kh®n lanh tr∂i gi≠Íng nhÀp
kh»u tı ƒn ßÈ18. Bi™n ÆÈ ph∏ gi∏ Æ≠Óc Æi“u chÿnh lπi vÌi c∏c
c´ng ty s∂n xu†t xu†t kh»u Æ≠Óc l˘a ch‰n Æi“u tra vµ Æ∑ hÓp t∏c
trong qu∏ tr◊nh Æi“u tra lµ 8,5% vµ 1,3% (bi™n ÆÈ ph∏ gi∏ nµy
Æ≠Óc coi lµ m¯c tËi thi”u). M¯c thu’ ∏p cho c∏c nhµ xu†t kh»u
hÓp t∏c nh≠ng kh´ng Æ≠Óc l˘a ch‰n Æ” Æi“u tra bªng b◊nh qu©n
gia quy“n cÒa c∏c m¯c thu’ ∏p cho t†t c∂ c∏c nhµ xu†t kh»u
Æ≠Óc l˘a ch‰n, t¯c lµ 5,8%. M¯c thu’ ∏p cho cho nhµ xu†t kh»u
kh´ng hÓp t∏c lµ m¯c cao nh†t ∏p cho c∏c nhµ xu†t kh»u hÓp
t∏c Æ≠Óc l˘a ch‰n, t¯c lµ 8,5%.

M∆c dÔ c∏ch t›nh m¯c thu’ nh≠ tr™n kh´ng c„ g◊ Æ∆c bi÷t so vÌi
c∏ch t›nh trong c∏c vÙ vi÷c chËng b∏n ph∏ gi∏ kh∏c Î EC,
ph≠¨ng ph∏p nµy v…n g©y tranh c∑i bÎi n„ cho k’t qu∂ lµ mÈt
sË nhµ s∂n xu†t xu†t kh»u kh´ng Æ≠Óc l˘a ch‰n lπi Æ≠Óc h≠Îng
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17 C´ng ty th¯ ba vÌi l≠Óng b∏n hµng nÈi Æfia chi’m 0,5% cuËi cÔng Æ∑ kh´ng Æ≠Óc t›nh
Æ’n bÎi c´ng ty nµy Æ∑ b∏o c∏o rªng vi÷c b∏n hµng nµy bfi lÁ n∆ng, vµ do Æ„ kh´ng th”
Æ≠Óc c‰i lµ �b∏n hµng trong Æi“u ki÷n th≠¨ng mπi b◊nh th≠Íng”.
18 Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË 695/2006 ngµy 5 th∏ng 5 n®m 2006, sˆa ÆÊi Quy’t Æfinh
(EC) sË 397/2004 v“ ∏p dÙng thu’ chËng b∏n ph∏ gi∏ ÆËi vÌi s∂n ph»m kh®n lanh tr∂i gi≠Íng
cotton nhÀp kh»u tı Pakistan; C´ng b∏o sË L 121 ngµy 6 th∏ng 5 n®m 2006, trang 14.

19 L≠u ˝ lµ tr™n th˘c t’, khi Æ∑ khÎi x≠Ìng rµ so∏t lπi, do v…n cfln nh˜ng lo ngπi nh†t Æfinh
v“ an ninh,,vi÷c x∏c minh c∏c d˜ li÷u do 08 nhµ xu†t kh»u Æ≠Óc ch‰n vµo m…u cung c†p
Æ∑ kh´ng th˘c hi÷n tπi Pakistan n¨i c„ c¨ sÎ cÒa c∏c c´ng ty nµy mµ lµ tπi mÈt n≠Ìc th¯
ba, cÙ th” lµ tπi CÈng hfla Arab Emirates (Dubai). C∏ch th¯c h’t s¯c Æ∆c bi÷t nµy Æ∑ tπo
ra mÈt g∏nh n∆ng lÌn v“ hµnh ch›nh vµ c´ng t∏c chu»n bfi cho c∏c c´ng ty hÓp t∏c khi ph∂i
chuy”n tÌi Dubai t†t c∂ c∏c d˜ li÷u vµ nh©n s˘ c«n thi’t Æ” phÙc vÙ cho vi÷c x∏c minh.
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g„c ÆÈ nµy, c„ th” th†y lµ nhÀn th¯c cÒa DSB - c¨ quan gi∂i
quy’t tranh ch†p cÒa WTO v“ quy“n cÒa c∏c quËc gia Æang
ph∏t tri”n Æ≠Óc h≠Îng mÈt s˘ ÆËi xˆ Æ∆c bi÷t vµ kh∏c bi÷t nh≠
quy Æfinh tπi ßi“u 15 ADA c„ th” Æ≠Óc xem nh≠ mÈt b≠Ìc ngo∆t
Æ∏nh d†u qu∏ tr◊nh th˘c thi cÙ th” cÒa c∏c Æi“u kho∂n v“ ÆËi xˆ
Æ∆c bi÷t vµ kh∏c bi÷t ÆËi vÌi c∏c n≠Ìc Æang ph∏t tri”n trong hi÷p
Æfinh v“ chËng b∏n ph∏ gi∏ cÒa WTO.
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CASE STUDY No 1

Country initiating the investigation: Europea
Communities (EC)

Product under investigation:         Cotton-Type Bed Linen 
Countries under investigation:         India, Pakistan, Egypt

The bed-linen case is one of the most complex cases in the
recent anti-dumping practice of the European Commission.
The complexity of the case is due in particular to the following
factors:

q The proceeding initially targeted three exporting
countries (Egypt, India and Pakistan) including an
exceptionnaly large number of exporters;

q The initial findings of the Commission were challenged
by India through the WTO Dispute Settlement System
and were repealed by the WTO Dispute Settlement
Body (DSB);

q Following the decision of the DSB, the Commission had
to amend its initial regulation and to suspend or
terminate the proceeding accordingly;

q After the termination of the initial proceeding, a second
proceeding was initiated against imports of bed linen
originating in Pakistan, which resulted in the imposition
of duties in 2006.
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The complaint is firstly analyzed by the Complaints Office and
subsequently passes through a so-called �inter-service-
consultation” with the European Commission. If no major
objections are raised during this consultation, the complaint will be
transferred to the Director General of DG TRADE and
subsequently to the cabinet of the Trade Commissioner. Following
their approval the complaint is submitted to the Advisory
Committee for definitive approval by the Member States.

Once the Advisory Committee has approved the complaint the
initiation of the investigation will be published in the Official Journal
of the EU (�Notice of initiation”). In practice the Community
informs the competent authorities of a targeted country 10 days
before the publication of the Notice of Initiation. This information is
very important for the exporters/producers located in the targeted
country, in so far as it allows them to identify whether their own
products fall in the scope of the investigation and if there is a need
to co-operate in this proceeding. 

The period of investigation selected by the Commission was
from 1 July 1995 to 30 June 1996.

In this regard it should be noted that the investigation will cover
two complementary assessments (i.e. a dumping analysis and
an injury analysis) carried out by two different teams of case-
handlers. The investigation is based on a so-called Period of
Investigation (�POI”) which covers a time-period of at least 6
months (see Article 6(1) of the basic Regulation). In practice the
POI covers a period of 12 months preceding the Notice of
Initiation. For the purposes of the injury assessment the
Commission may also take into account the evolution of the
injury factors for a longer period preceding the Notice of
Initiation, usually covering 3 to 4 previous marketing years.

1.2. Sampling
In view of the size and the complexity (especially related to the
very large number of exporters) of these proceedings, the

1. Initial investigation in 1996

The complaint was lodged on 30 July 1996 by the Committee of
the Cotton and Allied Textile Industries of the European Union
(Eurocoton), an association of European textile and apparel
manufacturers representing in this case a major proportion of
Community production of cotton-type bed linen20.

1.1. Notice of initiation 
On 13 September 1996, the Commission announced, by a
notice of initiation (NOI) in the Official Journal, the initiation of
anti-dumping proceedings concerning imports of cotton-type
bed linen originating in Egypt, India and Pakistan. The initiation
was in line with Article 5.9 of the EC antidumping Regulation,
which provides that if there is sufficient evidence to justify
initiating a proceeding, the Commission shall do so within 45
days of the lodging of the complaint. 

It should be recalled that according to Article 5 (2) of the basic
Regulation the complainant has to provide �sufficient evidence”
to the Commission (i.e. the Complaints Office of DG TRADE)
showing the existence of (i) dumping, (ii) injury suffered by the
Community industry, (iii) a causal link between the alleged
dumping and the alleged injury suffered and demonstrating (iv)
that the adoption of antidumping measures would be in the
interest of the Community. 

20 Article 5.4 of Council Regulation (EC) no 384/96, of 22 December 1995, on protection
against dumped imports from countries not members of the European Community (“the EC
antidumping Regulation”) provides that a complaint shall be considered to have been made
by or on behalf of the Community industry if it is supported by those Community producers
whose collective output constitutes more than 50% of the total production of the like
product produced by that portion of the Community industry expressing either support for
or opposition to the complaint. In addition, no investigation shall be initiated when
Community producers expressly supporting the complaint account for less than 25% of
total production of the like product produced by the Community industry.
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cooperate actively in antidumping investigations should be in
close contact with the latter entities from the earliest stage of the
investigation (or even prior to the notice of initiation) in order to
increase their chances to be selected in the sample. As will be
explained below, the key aspect of being selected in a sample,
from an exporter's point of view, is that only those companies
selected in the sample will receive an individual dumping margin.

1.3. Like product
The product concerned in the initial investigation was �bed linen
of cotton-type fibres, pure or mixed with man-made fibres or
flax, bleached, dyed or printed”.
The Commission examined whether cotton-type bed linen
produced by the Community industry and sold on the
Community market, on the one hand, and cotton-type bed linen
produced in Egypt, India and Pakistan and exported to the
Community market, on the other hand, were alike.

The representatives of certain interested parties requested that
bleached bed linen should be excluded from the scope of the
proceeding on the grounds that it should not be treated as like
product. They claimed that bleached bed linen is technically
different from printed and/or dyed bed linen and that it has
different end users (mainly hospitals and hotels).

It must be noted that once the product under consideration, i.e.
the product exported from the country or countries under
investigation, is defined, it has to be examined whether the
product produced in the targeted third countries and sold for
export to the Community, and the product produced and sold by
the Community industry in the Community, are like products.
For exporting producers, it may be interesting to request the
exclusion of certain product types (especially if a specific
product type corresponds to a major proportion of their
production) if they consider that they are not alike with the
products produced in the EC.

Commission announced its intention to apply sampling
techniques in accordance with Article 17 of the EC antidumping
Regulation. Indeed, the EC Regulation provides that in cases
where the number of complainants, exporters or importers,
types of product or transactions is large, the investigation may
be limited to a reasonable number of companies, products or
transactions. Concerned parties wishing to participate in the
selection process were given 15 days to make themselves
known and provide sufficient information regarding, in
particular, their export quantities and their domestic sales.

The selection of the sample was made in agreement with the
representatives of the companies, associations and the
governments concerned. As far as exporting producers were
concerned, the Commission selected a sample of four
companies from Egypt, seven companies from India and seven
companies from Pakistan. 

The Commission regularly applies sampling techniques
pursuant to Article 17 of the basic Regulation, when the
investigation involves a large number of exporters (or importers,
or product types). Under these circumstances the Commission
will limit the scope of investigation to a more manageable
number of exporters by using samples which are statistically
valid and provide a reliable picture of the domestic market
targeted by the investigation. 

Article 17 of the basic Regulation does not provided any specific
parameters for the selection of the sample. In practice the
Commission will select exporters with a significant amount of
domestic sales and/or exports to the EC. Producers/exporters
whishing to be included in the sample have to submit a
sampling questionnaire within 15 days of the Notice of Initiation. 

Finally, it should be recalled that the EC Commission regularly
consults the governmental authorities and the national
associations of the targeted country in order to establish a mutual
agreeable sample. As a consequence, companies seeking to
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outcome of the case, i.e. the duties finally imposed on the
imports of a given exporter. If foreign exporters/producers do
not co-operate the Commission may decide to base its findings
on the basis of �best facts available” pursuant to Article 18 of
the basic Regulation. 

Article 18 states that �in cases in which any interested party
refuses access to, otherwise does not provide, necessary
information within the time-limits provided in this Regulation, or
significantly impedes the investigation, provisional or final
findings, affirmative or negative, may be made on the basis of
the facts available”. Cooperation therefore usually means that
a company has complied with the Commission's requirements
by supplying the requested information within the deadlines,
has accepted an on-spot verification of this information at its
premises, and has not otherwise impeded the investigation or
attempt to mislead the Commission in any way.

In the specific case of non-cooperation of a sampled company
the Commission may decide to exclude the respective company
which prevents this company from benefiting of an individual
duty rate.

The cooperating companies which were not finally retained in
the sample were informed that any anti-dumping duty on their
exports would be calculated in accordance with the provisions
of Article 9.6 of the basic Regulation, i.e. without exceeding the
weighted average margin of dumping established for the
companies in the sample. Accordingly, the dumping margins
applicable to such companies were set at 13,6% for India,
13,5% (for companies controlled by the State) and 13,0% (for
other companies) for Egypt, and 6,5% for Pakistan.

The companies which did not make themselves known within
the three weeks period foreseen by the NOI were considered as
non-cooperating companies. For these companies, it was
considered appropriate to set the dumpign margin at the level of
the highest dumping margin established for a company in each

In the case of bed linen, the Commission found that there was
production in the Community of bleached bed-linen and that
certain types of the product were not used exclusively by any
particular category of users. The Commission therefore
concluded that although there were differences in the mix of
products produced in the Community, on the one hand, and
that sold for export to the Community or sold domestically in
the countries concerned, on the other hand, there were no
differences in the basic characteristics and uses of the
different types and qualities of bed linen of cotton-type fibres.
Therefore the domestic and export types in the countries
concerned, and types produced in the Community were
considered like products within the meaning of Article 1.4 of
the basic Regulation.

1.4. Imposition of provisional measures
On 13 June 1997, the European Commission published its
Regulation imposing a provisional antidumping duty on imports
of cotton-type bed linen originating in Egypt, India and
Pakistan21.

In accordance with the constant Commission's practice, the
companies selected in the sample and which fully cooperated
with the investigation were attributed their own dumping margin
and individual duty rate. The individual dumping margins
calculated for India ranged between 27,3% and 3,9%, the
individual dumping margins calculated for Egypt between
13,5% and 9,1%, and the individual dumping margins for
Pakistan between 8,2% and 0,2%, which was considered to be
de minimis in accordance with Article 9.3 of the EC antidumping
Regulation.

In this context it should be emphasized that a full co-operation
during the investigation is of outmost importance for the

21 Commission Regulation (EC) no 1069/97, of 12 June 1997, imposing a provisional
antidumping duty on imports of cotton-type bed linen originating in Egypt, India and
Pakistan; Official Journal no L 156, of 13 June 1997, p.11.
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significant quantity to the Community, and that they were not
related to any of the exporting producers in the respective
exporting countries which are subject to the anti-dumping
measures on the product concerned.

Consequently, those exporting producers were considered to be
new exporters and were granted the same treatment, in terms of
definitive measures, as the cooperating exporting producers not
included in the sample, i.e. and anti-dumping duty calculated in
accordance with Article 9 (6) of the basic Regulation.

1.6. Imposition of definitive measures
On 28 November 1997, the Coucil of the European Union adopted
a Regulation imposing a definitive antidumping duty on imports of
cotton-type bed linen originating in Egypt, India and Pakistan22.

At the request of certain exporting producers, which were
included in their comments on the Commission's provisional
Regulation, the Commission agreed to operate certain
adjustments to its dumping margin calculations. As a result,
certain dumping margins were lowered in comparison to the
provisional duties. The definitive individual dumping margins
calculated for cooperating exporters ranged between 24,7%
and 2,6% for India, 13,5% and 8,7% for Egypt, and 6,7% and
0,1% for Pakistan. It must be noted that four out of seven
sampled companies from Pakistan obtained dumpign margins
which were considered to be de minimis, i.e. below 2%. For
such companies, the investigation was terminated and they
received a 0% antidumping duty.[f3]23

In this context the difference between the terms �investigation”

sample. This is a standard practice of the European
Commission, since the Commission does not want to unduly
grant a bonus for non-cooperation by assuming that the
dumping margin attributable to exporters/producers which did
not make themselves known is lower that the highest found for
a cooperating exporter/producer.

It is interesting to note that seven co-operating companies not
selected in the sample requested the calculation of individual
dumping margins in accordance with Article 17.3 of the basic
Regulation. Article 17.3 provides that in cases where the
examination has been limited (i.e. by application of the sampling
technique), an individual margin can nevertheless be calculated
for any exporters not selected in the sample who submits
necessary information (i.e. a duly completed exporter's
questionnaire) within the time limits set by the Commission. Such
an individual treatment will not be granted if the number of
applicants is so large that the individual examinations would be a
unduly burdensome and would prevent the completition of the
investigation in good time (i.e. maximum 15 months). In the case
of bed linen, the Commission considered that this would have
been the case and rejected the requests. This decision must be
seen in light of the already large samples selected for three
different exporting countries as well as for the European Union.

1.5. Newcomers after the imposition of
provisional measures
Following the adoption of provisional measures, a number of
exporters in the countries concerned made themselves known,
often at a very advanced stage of the investigation, and
requested new exporter status. 

Some of them showed to the satisfaction of the Commission
that they did not export the product concerned to the
Community during the investigation period, that they started to
export to the Community after this period or that they have
entered into an irrevocable contractual obligation to export a

22 Council Regulation (EC) no 2398/97, of 28 November 1997, imposing a definitive
antidumping duty on imports of cotton-type bed linen originating in Egypt, India and Pakistan;
Official Journal no L 332, of 4 December 1997, p.1. It must be noted that under the EC
antidumping proceedings, the imposition of provisional measures falls within the competence
of the Commission and does not require a formal vote of the Member States (see Article 7.4).
Definitive measures, in turn, are adopted by the Council unless it decides by a simple majority
to reject the Commission's proposal within a period of one month after its submission (Article
9.4). The latter rule results from an amendment of the EC Regulation dated 8 March 2004.
23 In accordance with Article 9.3 of the EC antidumping Regulation.

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


45

COTTON-TYPE BED LINEN

44

TYPICAL ANTIDUMPING CASES

Commission) is subject to the rights and obligations provided in
the WTO Agreement, i.e. Article VI of the GATT 1994 and the
WTO Anti-Dumping Agreement. 

Consequently, anti-dumping measures imposed on imports of
products originating in a WTO Member must meet all the
applicable procedural and substantive requirements set forth in
the WTO legal framework. 

Even if the WTO - and more precisely its dispute settlement
system - is a multilateral organization exclusively accessible for
States (and not for individual exporters/producers) each
exporter/producer allegeing the non-compliance with WTO
rules is free to approach its respective national governments in
order to convince it to launch an action before the Dispute
Settlement Body (�DSB”) of the WTO. 

Starting from January 2007 Vietnamese exporters/producers will
have this opportunity, since the General Council of the WTO
approved Vietnam's WTO membership on 7 November 2006.

2.1. Overview of the findings
The report concluded that the antidumping duties imposed by
the EC on imports of bed-linen from India did not comply with
the WTO Anti-dumping Agreement (ADA) and had breached
the following articles:

F Article 2.4.2 of the ADA, by �zeroing” negative dumping
margins for individual product types;

F Article 3.4 of the ADA, by failing to consider all injury
factors listed in that provision and by considering
information from producers that were not part of the
domestic industry;

F Article 15 of the ADA, by failing to explore the possibility
of constructive remedies, in light of the fact that India is
a developing country

and �procedure” should be underlined. 

The basic Regulation introduces this distinction expressly
through Article 9(2) and 9(3) (stating that �[...] the investigation
or proceeding shall be terminated” [...]), being understood that
the investigation is only one procedural step in the context of a
proceeding - namely the procedure leading up to the final
determination of dumping/injury -, whereas the proceeding
covers the whole procedure from the initiation to the expiry or
repeal of the measures. 

However, Article 9(3) specifies that exporters with de minimis
dumping margins (and consequently benefiting from a 0 % duty)
shall remain subject to the proceeding and may be
reinvestigated in any subsequent review carried out by the
Commission pursuant to Article 11.

2. WTO-Litigation

Following the publication of the Regulation imposing definitive
duties, the Republic of India decided to challenge the validity of
the measures through the WTO Dispute Settlement System.
According to India, the antidumping measures imposed by the
EC were violating several provisions of the WTO Antidumping
Agreement. On 12 March 2001 the Dispute Settlement Body
(DSB) of the World Trade Organization (WTO) adopted a Panel
report -as modified by the subsequent Appellate Body report-
on the case �European Communities - anti-dumping duties on
imports of cotton-type bed linen from India”.24

It should be recalled that when conducting anti-dumping
proceedings concerning imports of products originating in a
WTO Member, the investigating authority (e.g. the EC

24 See in particular the Appellate Body report, European Communities - Anti-Dumping
Duties on Imports of Cotton-Type Bed Linen from India, WT/DS141/AB/R.
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2.3. The relevance of the case for developing
countries
The EC - Bed Linen case was also of particular relevance for
developing countries in the area of antidumping, as it was the
first case in which application was made of the special and
differential treatment provisions of Article 15 of the ADA. 

Article 15 of the ADA provides that: �It is recognized that special
regard must be given by developed country Members to the
special situation of developing country Members when
considering the application of anti-dumping measures under
this Agreement. Possibilities of constructive remedies provided
for by this Agreement shall be explored before applying anti-
dumping duties where they would affect the essential interests
of developing country Members”.
Before the Panel, India contented that the EC had failed to give
effect to that provision, in particular since it did not give appropriate
consideration to the attempts made by the Indian exporting
producers to propose price undertakings as an alternative to the
imposition of measures. The Panel made the following findings:

F First, it considered that the obligation to explore
constructive remedies applies before the imposition of
definitive antidumping duties;

F Second, it concluded that the term �explore” requires an
authority �to actively consider, with an open mind, the
possibility of such a remedy prior to imposition of an
anti-dumping measure...;25

F Third, it concluded that the failure of the EC to respond
in a manner other than bare rejection, to the request
made by the exporting producers, was constitutive of a
failure to explore possibilities of constructive remedies
under Article 15 of the ADA.

2.2. The specific issue of �Zeroing”
When calculating the amount by which sales have been
dumped, an investigating authority will sometimes make
multiple comparisons of export prices and normal value, and
then aggregate the results of these individual comparisons to
calculate a dumping margin for the product as a whole. 

In this case, the EC Commission calculated the dumping amounts
in this manner by first calculating the dumping margin for each
product model, and then aggregating those results to calculate a
dumping margin for the product as a whole. For such comparison,
the Commission compared, for each model, the weighted average
normal value with the weighted average export price. However, for
those models where the price difference was negative (i.e. the
normal value was less than the export price), the Commission set
the dumping amount to zero, rather than use the negative figure.
In this way, when the Commission aggregated the amount of
dumping for each of the models, there were no negative dumping
amounts to counterbalance any positive amounts. This practice is
know as �zeroing”, and its main effect is to artificially increase the
amount of dumping found, by granting excessive importance to
the positive dumping margins found on the basis of a model-by-
model comparison, while disregarding the negative ones.

The Appellate Body upheld the Panel's findings and focused on the
fact that the provisions of the ADA govern the calculation of
dumping. Based on the definition of dumping in Article 2.1, the
Appellate Body considered that under the ADA, a dumping
calculation can only be made for a product as a whole �and not for
individual transactions concerning that product, or discrete models
of that product”. The Appellate Body also noted that to that effect,
Article 2.4.2 of the ADA requires a comparison of all comparable
export transactions. As a result, the Appellate Body considered that
by using zeroing for some models, the Commission failed to take
into account the comparison made for some transactions when
calculating the overal dumping margin for the product as a whole.[f6]

25 See Panel report, WT/DS141/R, para. 6.233).
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Regulation, in order to take account legal interpretations
made in a report adopted by the DSB26. On the basis of this
exceptional Regulation, the EC carried out reviews of the
existing measures.

3.1. Review of the measures concerning India
On 8 August 2001, the EC adopted a new Regulation with a view
to take into account the rulings and recommendations of the
Dispute settlement Body27. In that Regulation, the Council
reassessed the dumping and injury findings on the basis of the
information collected during the original investigation (1996-1997).

The Council concluded that there was dumping and injury
and calculated revised dumping margins for the cooperating
Indian exporters without applying the �zeroing” methodology.
However, the Council also decided to suspend the collection
of anti-dumping duty on imports of bed linen from India.
Indeed, the Council considered that a wider examination of
the impact of the recommendations would have necessitated
consideration being given to the various other alternatives to
calculate SG&A and profits[f10], since the methodology
previously applied had been found to be inconsistent with the
WTO. However, the necessary information had not been
collected during the initial investigation. Therefore, the anti-
dumping duty was suspended in order to provide all
interested parties with an opportunity to submit information or
observation and if appropriate, request a review.

It must be noted that such a review was requested by the EC
Industry and subsequently initiated by the EC Commission28.
However, this review proceeding did not allow to find

The Panel therefore gave effect to the provisions of Article 15
ADA by clarifying the obligations borne by developed WTO
Members towards developing country Members when imposing
antidumping measures. This finding of the Panel was not
challenged on appeal by the EC.

2.4. Legal certainty and predictability under
the WTO framework
Since the establishment of the WTO in 1995 the dispute
settlement body (i.e. the different panels established and the
Appellate Body) established an abundant case-law on
antidumping issues. 

Especially the findings of the Appellate Body (to a certain extent
the Appellate Body may be considered as the �court of appeal”
within the WTO dispute settlement system) are binding and
define the �room of maneuver” for the national investigation
authorities. This settled case-law provides a high degree both of
legal certainty and predictability for the targeted WTO Members
(especially for the exporters/producers) concerned. However, it
should be underlined that the DSB decides on a case-by-case
basis and the specific circumstances of a dispute may not
always be in favor for the targeted exporters.

3. Impact on the ongoing
proceedings

The ruling of the DSB led the EC to review the ongoing
measures applied against imports of bed linen. In particular,
the EC rapidly adopted a specific Regulation aiming at
giving effect to such DSB rulings and laying down the basis
for the EU institutions to repeal, amend or adopt Community
measures taken in application of the EC antidumping

26 Council Regulation (EC) no 1515/2001, of 23 July 2001, on the measures that may be
taken by the Community following a report adopted by the WTO Dispute Settlement
Body concerning anti-dumping and anti-subsidy matters.
27 Council Regulation (EC) no 1644/2001, of 8 August 2001, amending Regulation (EC)
no 2398/97 imposing a definitive anti-dumping duty on imports of cotton-type bed linen
originating in Egypt, India and Pakistan and suspending its application with regard to
imports originating in India; Official Journal no L 219, of 14 August 2001, p.1.
28 Official Journal no C 39, of 13 February 2002, p. 17.
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DSB (i.e. Panel - or Appellate Body rulings) in order to ensure
the effective resolution of disputes to the benefits of all
Members. Unfortunately, the �prompt compliance” is not always
respected by the WTO Members. 

Under these circumstances, Article 22 of the DSU entitles the
succeeding Member State to suspend concessions (i.e.
suspension of favorable import duties) in the event that the
recommendations and rulings are not implemented within a
reasonable period of time. 

4. Second investigation against
Pakistan

On 18 December 2002, the Commission announced, by a
notice of initiation in the Official Journal, the initiation of a new
anti-dumping proceeding concerning imports of cotton-type
bedlinen originating in Pakistan.32 The complaint was lodged on
4 November 2002 by the Committee of the Cotton and Allied
Textile Industries of the European Community (Eurocoton).

As in the first investigation, the Commission selected a sample
consisting of six exporting producer. However, during the
verification visits carried out in Pakistan, the Commission received
an anonymous life threatening letter addressed personally to the
officials carrying out the verifications. Consequently, the verification
visits had to be interrupted. For this reason, it was only possible to
carry out a full verification at the premises of one exporting
producer, while a partial verification was carried out at the premises
of another exporting producer. In addition, the Commission found
that the Company for which the information had been verified on
the spot had obviously supplied misleading information.

dumping and injury caused by dumped imports.
Consequently, the review was terminated without the
imposition of anti-dumping measures in December 2003.29

3.2. Review of the measures concerning
Egypt and Pakistan
Pursuant to Article 2 of Regulation 1515/2001, the Community
also reassessed the anti-dumping measures which had been
imposed on imports of bed-linen from Egypt and Pakistan. The
anti-dumping measures imposed on imports of bed-linen from
Pakistan were terminated, given that, as a result of the re-
calculation, no dumping was found30. The anti-dumping
measures on imports of bed-linen from Egypt were suspended
given that a precise determination of the dumping margin would
have required further information which had not been collected
during the initial investigation. The same measures
subsequently expired since no request for a review had been
received after the Commission had published a notice informing
of their impending expiry.31

3.3. Non-compliance with WTO-rulings 
The �Bed linen case” tends to show that the legal control under
the WTO framework ensures the proper application of the WTO
rules and may provoke a reconsideration of the initial measures
imposed. However, it should be noted that such a prompt reaction
- as shown by the EC- cannot be taken for granted.

According to Article 21 of the WTO Dispute Settlement
Understanding (�DSU”) the condemned WTO Member has to
promptly comply with the recommendations or rulings of the

32 Official Journal no C 316, of 18 December 2002, p.6.

29 Council Regulation (EC) no 2239/2003, of 17 December 2003, terminating the partial
interim review and the expiry review concerning the anti-dumping measures imposed by
Regulation (EC) no 2398/97 on imports of cotton-type bed linen originating, inter alia,
in India; Official Journal no L 333, of 20 December 2003, p.3.
30 Council Regulation (EC) no 160/2002, of 28 January 2002, amending Council
Regulation (EC) no 2398/97 [...] and terminating the proceeding with regard to imports
originating in Pakistan; Official Journal no L 26, of 30 January 2002, p.1.
31 Official Journal no C 65, of 14 March 2002, p. 12.
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Once again, the Commission selected a sample of exporting
producers composed of eight companies, in accordance with Article
17 of the basic Regulation. Questionnaires were sent to the exporting
producers, which responded within the prescribed deadlines.

4.2. Technical difficulties encountered during
the ex-officio interim review

4.2.1. Representative domestic sales (�5% test”)?
Normal value was calculated according to Article 2 of the basic
Regulation. Therefore, it was first established for each sampled
exporting producer, whether its total domestic sales of the like
product were representative in comparison with its total sales of
the product concerned sold to the Community. 

In accordance with Article 2(2), first sentence, of the basic
Regulation, the domestic sales of the like product were found to
be representative for only one of the sampled companies since the
domestic sales volume of this company exceeded 5% of its total
export sales volume of the product concerned to the Community.

In addition to the above exporter, three other sampled exporters had
some domestic sales of the product concerned, which, however, only
represented 2,2%, 0,5% and 0,2% respectively of their sales volume
of the product concerned exported to the Community. This illustrates
a common difficulty faced by companies which are export-oriented
and involved in antidumping proceedings, i.e. the lack of
representative domestic sales. Indeed, in such cases, and for the
purpose of calculating an individual dumping margin for such
companies, the Commission will have to reconstruct the normal value.

4.2.2. Constructed normal value

The Commission examined whether the domestic sales of the
company having more than 5% domestic sales could be
considered as being made in the ordinary course of trade and,
for that purpose, compared the weighted average selling price
for each product type with its cost of production. For those

Consequently, the dumping margin was calculated for all the six
sampled companies on the basis of facts available, in
accordance with Article 18 of the basic Regulation. This
resulted in a definitive anti-dumping duty of 13, 1 % for all
Pakistani exporters.33

4.1. Ex-officio Interim Review
By a notice of initiation of a partial interim review published on
3 August 2004,34 the Commission announced, that sufficient
information had been received since the imposition of the
definitive measures indicating that the security circumstances
had changed, i.e. that the above mentioned impediment to
conduct of verification visits had been removed. Therefore the
Commission exceptionally proposed to initiate an interim
review, limited to dumping aspects, in order to give the
opportunity to Pakistani exporters to have findings which better
reflect their situation.

Indeed, according to Article 11.3 of the EC antidumping
Regulation, the need for continued imposition of final anti-
dumping measures may be reviewed during the normal period of
validity of the measures. Such an interim review may be initiated
on the initiative of the Commission (ex officio) or at the request
of a Member State. Exporters, importers or the EC industry may
also request such a review, however only after one year from
their entry into force. The scope of the review may still be limited
to certain specific issues, such as to the dumping or injury
determination or to certain exporters (�partial interim reviews”).
The interesting aspect of an ex-officio review is that it is not
necessary to wait for a full year in order to formally lodge a
request for such a review, since the Commission has the
discretion to initiate such a review at anytime during the period
of application of antidumping measures.
33 Council Regulation (EC) no 397/2004, of 2 march 2004, imposing a definitive anti-
dumping duty on imports of cotton-type bed linen originating in Pakistan; Official
Journal no L 66, of 4 March 2004, p. 1.
34 Official Journal no C 196, of 3 August 2004, p.2.
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The second method is that of Article 2.6(b), which allows to use
the SG&A and profit figures of the exporting producer under
consideration for sales of the same general category of
products on the domestic market. However, this method could
not be used either since the exporters concerned did not have
representative sales, in the ordinary course of trade, of the
same general category of products. In this case, companies
could have been considered as selling products of the same
category if they would have sold other types of finished made
ups, such as table cloths or curtains. However, the companies
concerned, were selling intermediary products, such as yarn or
fabric, which were not considered as belonging to the same
category as finished bed linen.

The third method (Article 2.6(c)) provides for the used of �any
other reasonable method” and was the one relied on by the
Commission. The SG&A expenses and profit were accordingly
determined on the basis of the weighted average of the SG&A
expenses incurred and profit realized by the sole companies with
representative domestic sales and of the two companies with
domestic sales representing 2,2[f13] and 0,2 % respectively.36

In fact, it was considered that the domestic sales of these latter
two companies, although not representative for the purpose of
using domestic prices to calculate their own normal value, were
sufficient to ensure that the related SG&A and profit could be
considered as reliable for the purpose of applying Article 2.6(c)
of the basic Regulation. 

4.3. Imposition of definitive measures
On 5 May 2006, the Council adopted definitive antidumping
measures amending the original Regulation.37 The revised

products types where the weighted average price was equal to
or above the cost of production, normal value could be
established on the basis of the weighted average price actually
paid for all domestic sales of that type, irrespective of whether
these sales were profitable or not. 

For those product types where the weighted average price was
below the cost of production, however, the normal value had to
be constructed in accordance with Article 2.3 of the basic
Regulation. For this particular company, normal value was
therefore constructed by adding to the manufacturing costs of
the exported types a reasonable amount for selling, general and
administrative expenses (SG&A) and for profit, in accordance
with Article 2.6 of the basic Regulation.

The same problem arose for the other seven sampled exporting
producers, for which normal value also had to be constructed in
accordance with Article 2.3 of the basic Regulation, since none
of them had representative domestic sales. For all these
exporters, therefore, normal value was constructed by adding to
the cost of manufacturing of each type exported to the
Community a reasonable amount for SG&A expenses and for
profit. However, a specific problem arose as to what SG&A and
profit figures should be used for such reconstruction.

Article 2.6 of the EC antidumping Regulation provides for three
methodologies to calculate SG&A and profit in order to
construct normal value for companies without representative
domestic sales. The first one, (Article 2.6(a)) relies on the
weighted average of SG&A and profit amounts of other
exporting producers for domestic sales of the product
concerned. This method could not be used since only one other
producer had representative domestic sales and that the data of
at least two companies are required in order to calculate a
�weighted average”.35

36 The third company with domestic sales representing 0,5% was finally not taken into
account because the company had reported a severe loss on those sales, which could
therefore not been considered as made �in the ordinary course of trade”
37 Council Regulation (EC) no 695/2006, of 5 May 2006, amending Regulation (EC) no

397/2004 imposing a definitive anti-dumping duty on imports of cotton-type bed linen
originating in Pakistan; Official Journal no L 121, of 6 May 2006, p. 14.

35 This was also one of the issues clarified by the WTO Panel and Appellate Body in the
EC - Bed Linen case.
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The bed linen case is also emblematic for its highly sensitive and
political background, which included a complete WTO litigation
process against the original measures. This illustrates the
capacity of WTO Members to act and defend the interests of their
industry beyond the adminsitrative phase of an antidumping
investigation by formally challenging the measures in the context
of the multilateral dispute settlement system. 

The bed linen case has proved that the WTO dispute settlement
system can be an efficient tool in particular for developing
countries to challenge antidumping measures imposed by
developed WTO Members in breach of their international
commitments. In this regard, the acknowledgement by the DSB of
the right of developing countries to an effective special and
differential treatment as provided for in Article 15 of the ADA can
be seen as a milestone in the concrete enforcement of special and
differential treatment provisions available to developing countries.
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dumping margins for the cooperating sampled exporting
producers ranged between 8,5% and 1,3%, which was considered
to be de minimis. The residual duty for cooperating exporters not
included in the sample was set at the level of the weighted
average duty of all companies included in the sample, i.e. 5,8%.
The residual duty for non-cooperating exporters was set at the
level of the highest individual duty calculated for the companies
included in the sample, i.e. 8,5%. 

Although reflecting a regular practice of the European Commission,
this methodology was questionable since as a result, certain
exporting producers not included in the sample enjoyed a more
favorable duty rate than companies selected in the sample which
had undergone a complete and burdensome investigation
process.38 

5. Conclusion[f14]

The bed linen case is a complex case which allows to have an
overview of several key aspects of the EC rules and practice in
the area of antidumping. These include the use of sampling
techniques, the various events which may occur following the
imposition of antidumping duties, such as reviews, suspension
and termination of measures, as well as some of the technical
aspects related to antidumping calculations (treatment of
negative dumping margins, construction of normal value in the
absence of sufficiently representative domestic sales, etc.).
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38 It must be noted that because of persisting safety concerns after the initation of the ex-
officio interim review, the verification of the data supplied by the eight sampled exporters
did exceptionnaly not take place in Pakistan, at the premises of the companies, but in a
third country, the United Arab Emirates (Dubai). This very exceptional measure imposed
a significant logistical and administrative burden on the cooperating companies, which
had to ship to Dubai all the data and staff necessary for the verification.
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VÙ VI÷C TH¯ HAI

N≠Ìc Æi“u tra: CÈng ÆÂng Ch©u ¢u (EC)
S∂n ph»m bfi Æi“u tra: Ch†t para-cresol
N≠Ìc bfi Æi“u tra: CÈng hoµ nh©n d©n Trung Hoa

Trong th˘c ti‘n chËng b∏n ph∏ gi∏ cÒa CÈng ÆÂng Ch©u ¢u, vÙ
Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi ch†t para-cresol lµ mÈt vÙ
vi÷c r†t c„ ˝ ngh‹a mµ c∏c nhµ s∂n xu†t, xu†t kh»u n≠Ìc ngoµi
c«n Æ∆c bi÷t l≠u ˝. C∏c nh©n tË lÌn nh†t lµm n™n ˝ ngh‹a cÒa vÙ
vi÷c nµy bao gÂm:

q VÙ vi÷c cho th†y t«m quan tr‰ng cÒa vi÷c xˆ l˝ c∏c v†n
Æ“ li™n quan Æ’n s∂n ph»m phÙ trong qu∏ tr◊nh t›nh to∏n
gi∏ th´ng th≠Íng vµ nh˜ng kh„ kh®n trong ch›nh qu∏
tr◊nh t›nh to∏n gi∏ th´ng th≠Íng «t˘ x©y d˘ng»;

q Quy’t Æfinh cuËi cÔng cÒa EC Æ∑ bfi mÈt bfi Æ¨n Trung
QuËc kh∏ng ∏n thµnh c´ng tπi Toµ S¨ th»m CÈng ÆÂng
Ch©u ¢u (CFI) vÌi l˝ do ûy ban Ch©u ¢u Æ∑ kh´ng th˘c
hi÷n ÆÛng ngh‹a vÙ «c»n tr‰ng» khi Æi“u tra vÙ vi÷c;

q Tr™n c¨ sÎ quy’t Æfinh cÒa Tfla S¨ th»m CÈng ÆÂng
Ch©u ¢u, ûy ban Ch©u ¢u Æ∑ ph∂i ra th´ng b∏o hoµn
tr∂ lπi t†t c∂ c∏c kho∂n thu’ nhÀp kh»u Æ∑ nÈp Æ∏nh vµo
s∂n ph»m para-cresol cÒa bfi Æ¨n Trung QuËc n„i tr™n;
ÆÂng thÍi nhµ s∂n xu†t nµy Æ≠Óc loπi kh·i nh„m ÆËi
t≠Óng bfi ∏p thu’ chËng b∏n ph∏ gi∏.
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CÙ th”, Æ«u ti™n Æ¨n ki÷n Æ≠Óc xem xät tπi V®n phflng thÙ l˝ Æ¨n
vµ sau Æ„ Æ≠Óc chuy”n sang giai Æoπn Æ≠Óc g‰i lµ «t≠ v†n li™n
th´ng» vÌi ûy ban Ch©u ¢u. N’u kh´ng c„ ph∂n ÆËi g◊ Æ∆c bi÷t
trong giai Æoπn t≠ v†n nµy th◊ Æ¨n ki÷n sœ Æ≠Óc chuy”n Æ’n
TÊng VÙ tr≠Îng TÊng VÙ Th≠¨ng mπi vµ ti’p theo lµ Æ’n V®n
phflng Òy vi™n Th≠¨ng mπi Ch©u ¢u. Sau khi Æ≠Óc c∏c c¨ quan
nµy ch†p thuÀn, Æ¨n ki÷n Æ≠Óc chuy”n ti’p cho ûy ban T≠ v†n
Æ” ûy ban nµy l†y ˝ ki’n ch†p thuÀn ch›nh th¯c cÒa tıng quËc
gia thµnh vi™n EC. Khi ûy ban T≠ v†n Æ∑ ch†p thuÀn Æ¨n ki÷n,
Th´ng b∏o khÎi x≠Ìng vÙ ki÷n chËng b∏n ph∏ gi∏ sœ Æ≠Óc Æ®ng
tr™n C´ng b∏o Li™n minh Ch©u ¢u. Tr™n th˘c t’, ûy ban th≠Íng
th´ng b∏o cho c∏c c¨ quan nhµ n≠Ìc c„ th»m quy“n cÒa n≠Ìc
xu†t kh»u c„ hµng ho∏ bfi ki÷n kho∂ng 10 ngµy tr≠Ìc khi Æ®ng
Th´ng b∏o Æi“u tra ch›nh th¯c. Vi÷c th´ng b∏o nµy c„ ˝ ngh‹a
r†t quan tr‰ng ÆËi vÌi c∏c nhµ s∂n xu†t, xu†t kh»u tπi n≠Ìc bfi
ki÷n bÎi h‰ sœ ph∂i c®n c¯ vµo th´ng b∏o nµy Æ” t˘ x∏c Æfinh
xem s∂n ph»m cÒa m◊nh c„ thuÈc di÷n bfi Æi“u tra hay kh´ng vµ
tı Æ„ quy’t Æfinh m◊nh c„ c«n hÓp t∏c trong vÙ ki÷n hay kh´ng.

V“ qu∏ tr◊nh Æi“u tra, c«n l≠u ˝ lµ vi÷c Æi“u tra sœ bao gÂm 02
qu∏ tr◊nh Æi“u tra t≠¨ng hÁ (bao gÂm Æi“u tra v“ vi÷c b∏n ph∏
gi∏, vµ Æi“u tra v“ thi÷t hπi) do hai nh„m Æi“u tra kh∏c nhau th˘c
hi÷n.

Vi÷c Æi“u tra Æ≠Óc th˘c hi÷n d˘a tr™n c∏c sË li÷u (v“ ph∏ gi∏ vµ
thi÷t hπi) ph∏t sinh trong «Giai Æoπn Æi“u tra» - th≠Íng lµ
kho∂ng 6 th∏ng li“n tr≠Ìc Th´ng b∏o Æi“u tra (xem ßi“u 6.1
Quy tæc v“ chËng b∏n ph∏ gi∏ cÒa EC). 

Tr™n th˘c t’, «giai Æoπn Æi“u tra b∏n ph∏ gi∏» th≠Íng Æ≠Óc †n
Æfinh lµ 12 th∏ng li“n tr≠Ìc Th´ng b∏o Æi“u tra. Trong vÙ vi÷c
nµy, «giai Æoπn Æi“u tra» ÆËi vÌi vi÷c b∏n ph∏ gi∏ Æ≠Óc ûy ban
†n Æfinh lµ giai Æoπn tı ngµy 1/4/2001 Æ’n 31/3/2002.

V“ Æi“u tra thi÷t hπi, ûy ban c„ th” ph∂i t›nh Æ’n di‘n bi’n c∏c
y’u tË th” hi÷n thi÷t hπi trong mÈt kho∂ng thÍi gian dµi h¨n, vµ
th≠Íng lµ giai Æoπn 3 ho∆c 4 n®m li“n tr≠Ìc Æ„. CÙ th” trong vÙ
nµy, vi÷c Æi“u tra x∏c Æfinh thi÷t hπi Æ≠Óc ti’n hµnh tr™n c∏c y’u

61
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1. Di‘n bi’n vÙ ki÷n

1.1. KhÎi x≠Ìng Æi“u tra chËng b∏n ph∏ gi∏
Ngµy 13/5/2002, C´ng ty TNHH Degussa Knottingley, mÈt c´ng
ty cÒa Anh vµ lµ nhµ s∂n xu†t duy nh†t Æπi di÷n 100% s∂n l≠Óng
cÒa toµn ngµnh s∂n xu†t para-cresol cÒa EC Æ∑ nÈp Æ¨n ki÷n
chËng b∏n ph∏ gi∏.1

Ngµy 27/6/2002, ûy ban Ch©u ¢u (sau Æ©y g‰i lµ U˚ ban) ra
Th´ng b∏o KhÎi x≠Ìng vÙ Æi“u tra (sau Æ©y g‰i lµ Th´ng b∏o
Æi“u tra) tr™n C´ng b∏o cÒa Li™n minh Ch©u ¢u theo Æ„ c∏c s∂n
ph»m para-cresol c„ xu†t x¯ tı Trung QuËc Æ≠Óc nhÀp kh»u
vµo EC sœ bfi Æi“u tra chËng b∏n ph∏ gi∏. Quy’t Æfinh khÎi x≠Ìng
Æi“u tra nµy lµ phÔ hÓp vÌi ßi“u 5.9 Quy tæc v“ chËng b∏n ph∏
gi∏ cÒa EC, theo Æ„ n’u c„ ÆÒ bªng ch¯ng Æ” khÎi x≠Ìng vÙ
ki÷n chËng b∏n ph∏ gi∏ th◊ ûy ban sœ khÎi x≠Ìng vÙ Æi“u tra
trong thÍi hπn 45 ngµy k” tı ngµy nhÀn Æ≠Óc Æ¨n ki÷n.

Xin l≠u ˝ rªng theo ßi“u 5.2 cÒa Quy tæc v“ chËng b∏n ph∏ gi∏
cÒa EC th◊ nguy™n Æ¨n ph∂i cung c†p «ÆÒ bªng ch¯ng» cho ûy
ban (cÙ th” lµ V®n phflng thÙ l˝ Æ¨n cÒa TÊng VÙ Th≠¨ng mπi
ûy ban Ch©u ¢u) ch¯ng minh s˘ tÂn tπi cÒa (i) hi÷n t≠Óng b∏n
ph∏ gi∏, (ii) thi÷t hπi mµ ngµnh s∂n xu†t nÈi Æfia cÒa EC ph∂i
chfiu, (iii) mËi quan h÷ nh©n qu∂ gi˜a hi÷n t≠Óng b∏n ph∏ gi∏ n„i
tr™n vÌi thi÷t hπi Æ„ vµ (iv) vi÷c ∏p dÙng c∏c bi÷n ph∏p chËng
b∏n ph∏ gi∏ lµ phÔ hÓp vÌi lÓi ›ch cÒa CÈng ÆÂng. 
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1 ßi“u 5.4 cÒa Quy tæc HÈi ÆÂng (EC) sË 384/96 ngµy 22 th∏ng 12 n®m 1995 v“ b∂o hÈ
tr≠Ìc vi÷c nhÀp kh»u ph∏ gi∏ tı c∏c n≠Ìc kh´ng ph∂i lµ thµnh vi™n cÒa CÈng ÆÂng
Ch©u ¢u (Quy tæc v“ ChËng b∏n ph∏ gi∏ cÒa EC) quy Æfinh rªng Æ¨n ki÷n sœ Æ≠Óc coi
lµ Æ∑ Æ≠Óc nÈp bÎi ngµnh s∂n xu†t cÒa CÈng ÆÂng ho∆c Æπi di÷n cÒa ngµnh s∂n xu†t cÒa
CÈng ÆÂng n’u Æ¨n ki÷n Æ„ nhÀn Æ≠Óc s˘ Òng hÈ tı c∏c nhµ s∂n xu†t cÒa CÈng ÆÂng
c„ tÊng s∂n l≠Óng chi’m tr™n 50% tÊng s∂n l≠Óng cÒa s∂n ph»m t≠¨ng t˘  do bÈ phÀn
Æ„ cÒa ngµnh s∂n xu†t cÒa CÈng ÆÂng s∂n xu†t ra. Ngoµi ra, sœ kh´ng Æ≠Óc khÎi x≠Ìng
Æi“u tra n’u c∏c nhµ s∂n xu†t cÒa CÈng ÆÂng th” hi÷n s˘ Òng hÈ cÙ th” ÆËi vÌi Æ¨n ki÷n
chÿ Æπi di÷n cho d≠Ìi 25% tÊng s∂n l≠Óng cÒa s∂n ph»m t≠¨ng t˘ do ngµnh s∂n xu†t nÈi
Æfia cÒa CÈng ÆÂng s∂n xu†t ra.
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Æ∑ Æ¯ng Æ¨n ki÷n, 02 nhµ s∂n xu†t xu†t kh»u, mÈt nhµ s∂n xu†t
tπi n≠Ìc th¯ ba c„ Æi“u ki÷n t≠¨ng t˘ vµ 07 Æ¨n vfi sˆ dÙng s∂n
ph»m. ûy ban Æ∑ nghi™n c¯u vµ th»m tra t†t c∂ c∏c th´ng tin mµ
c¨ quan nµy xem lµ c«n thi’t Æ” x∏c Æfinh vi÷c b∏n ph∏ gi∏, thi÷t
hπi g©y ra vµ lÓi ›ch CÈng ÆÂng. C∏c chuy’n Æi“u tra th˘c Æfia
cÚng Æ∑ Æ≠Óc ti’n hµnh tπi c∏c c¨ sÎ cÒa 02 nhµ s∂n xu†t xu†t
kh»u Trung QuËc, 01 nhµ s∂n xu†t tπi n≠Ìc th¯ ba c„ Æi“u ki÷n
t≠¨ng t˘, 01 nhµ s∂n xu†t EC vµ 01 Æ¨n vfi sˆ dÙng s∂n ph»m
li™n quan tπi EC.

1.4. S∂n ph»m t≠¨ng t˘
S∂n ph»m bfi ki÷n b∏n ph∏ gi∏ lµ para-cresol vÌi t˚ l÷ ch†t ÆÂng
ph©n tËi thi”u, ÆÈ tinh khi’t 97% t›nh trong trπng th∏i kh´ hoµn
toµn, xu†t x¯ Trung QuËc (sau Æ©y g‰i lµ «s∂n ph»m li™n
quan»), thuÈc m∑ CN ex 2907 12 00.

ûy ban Æ∑ ti’n hµnh xem xät vµ Æi Æ’n k’t luÀn lµ t†t c∂ c∏c ch†t
para-cresol Æ“u giËng nhau bÎi chÛng c„ cÔng Æ∆c t›nh vÀt l˝,
ho∏ h‰c c¨ b∂n vµ h«u h’t lµ c„ mÙc Æ›ch sˆ dÙng g«n giËng
nhau. ßi“u tra th˘c Æfia ÆËi vÌi nhµ s∂n xu†t EC vµ ph«n lÌn c∏c
Æ¨n vfi sˆ dÙng s∂n ph»m nµy Æ∑ khºng Æfinh k’t luÀn n„i tr™n.
ûy ban cho rªng s∂n ph»m para-cresol s∂n xu†t tπi Trung QuËc
Æ≠Óc b∏n nÈi Æfia cÚng nh≠ xu†t kh»u sang EC, s∂n ph»m b∏n
tπi thfi tr≠Íng nÈi Æfia cÒa n≠Ìc th¯ ba t≠¨ng t˘ vµ s∂n ph»m do
ngµnh s∂n xu†t EC s∂n xu†t vµ b∏n tπi thfi tr≠Íng EC v“ c¨ b∂n
c„ c∏c Æ∆c t›nh vÀt l˝ vµ ho∏ h‰c giËng nhau vµ Æ≠Óc sˆ dÙng
nh≠ nhau. V◊ vÀy, ûy ban cho rªng c∏c s∂n ph»m n„i tr™n Æ≠Óc
xem lµ s∂n ph»m t≠¨ng t˘ theo Æfinh ngh‹a tπi ßi“u 1.4 Quy tæc
v“ chËng b∏n ph∏ gi∏ EC.

1.5.ßi“u tra v“ b∏n ph∏ gi∏

1.5.1. ßËi xˆ theo quy ch’ n“n kinh t’ thfi tr≠Íng
(MET)

Theo ßi“u 2.7(b) Quy tæc v“ chËng b∏n ph∏ gi∏ EC, trong c∏c
vÙ Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi c∏c s∂n ph»m nhÀp kh»u
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tË x∂y ra trong giai Æoπn tı 1/1/1998 Æ’n cuËi giai Æoπn Æi“u tra,
cÙ th” lµ tÌi ngµy 31/3/2002.

1.2. Ch‰n m…u
V◊ sË l≠Óng c∏c nhµ s∂n xu†t xu†t kh»u Trung QuËc n™u trong
Æ¨n ki÷n qu∏ lÌn, ban Æ«u ûy ban cho rªng c«n ∏p dÙng ph≠¨ng
ph∏p ch‰n m…u theo ßi“u 17 Quy tæc v“ chËng b∏n ph∏ gi∏ cÒa
EC. Vµ nh≠ Æ∑ n™u trong Th´ng b∏o khÎi x≠Ìng Æi“u tra, Æ” ûy
ban c„ th” ra quy’t Æfinh ch‰n nhµ s∂n xu†t nµo vµo nh„m Æ≠Óc
Æi“u tra (nh„m m…u), c∏c nhµ s∂n xu†t ph∂i t˘ «giÌi thi÷u/tr◊nh
di÷n» m◊nh tr≠Ìc ûy ban vµ ph∂i cung c†p nh˜ng th´ng tin c¨
b∂n v“ c∏c hoπt ÆÈng cÒa m◊nh li™n quan Æ’n s∂n ph»m bfi Æi“u
tra trong giai Æoπn Æi“u tra (t¯c lµ tı 1/4/2001 Æ’n 31/3/2002).
Sau khi xem xät c∏c th´ng tin mµ nhµ s∂n xu†t xu†t kh»u cung
c†p, vµ do sË l≠Óng c∏c nhµ s∂n xu†t tr∂ lÍi b∂ng c©u h·i Æ”
ch‰n m…u qu∏ ›t (chÿ c„ 2 nhµ s∂n xu†t xu†t kh»u quy’t Æfinh
hÓp t∏c vµ cung c†p c∏c th´ng tin nh≠ y™u c«u) n™n ûy ban k’t
luÀn rªng vi÷c ch‰n m…u lµ kh´ng c«n thi’t n˜a.

1.3. ThÒ tÙc thu thÀp th´ng tin
M∆c dÔ Trung QuËc kh´ng Æ≠Óc ûy ban xem lµ n≠Ìc c„ n“n kinh
t’ thfi tr≠Íng trong c∏c vÙ Æi“u tra chËng b∏n ph∏ gi∏, tıng c´ng
ty Æ¨n lŒ cÒa Trung QuËc v…n c„ th” nÈp Æ¨n xin Æ≠Óc coi lµ c´ng
ty hoπt ÆÈng trong c∏c Æi“u ki÷n kinh t’ thfi tr≠Íng (bÎi n’u Æ≠Óc
nh≠ vÀy, c∏c c¨ quan Æi“u tra chËng b∏n ph∏ gi∏ cÒa ûy ban sœ
sˆ dÙng c∏c sË li÷u cÒa ch›nh nhµ xu†t kh»u li™n quan). ß” c∏c
c´ng ty Trung QuËc c„ th” nÈp Æ¨n xin Æ≠Óc ÆËi xˆ theo c∏ch nµy
(hay cfln g‰i lµ Æ≠Óc «ÆËi xˆ ri™ng bi÷t»), ûy ban Æ∑ gˆi m…u Æ¨n
Æ“ nghfi cho t†t c∂ c∏c nhµ s∂n xu†t Trung QuËc li™n quan Æ≠Óc
bi’t Æ’n. K’t qu∂ lµ ûy ban chÿ nhÀn Æ≠Óc 2 Æ¨n Æ“ nghfi Æ∑ Æ≠Óc
Æi“n Æ«y ÆÒ tı 02 nhµ s∂n xu†t xu†t kh»u Trung QuËc.

ßÂng thÍi, ûy ban gˆi B∂ng c©u h·i Æi“u tra ch›nh th¯c cho c∏c
b™n li™n quan «Æ≠Óc bi’t Æ’n» vµ cho t†t c∂ c∏c c´ng ty kh∏c
Æ∑ t˘ giÌi thi÷u m◊nh tr≠Ìc ûy ban trong thÍi hπn n™u tπi Th´ng
b∏o Æi“u tra. ûy ban nhÀn Æ≠Óc b∂n tr∂ lÍi tı nhµ s∂n xu†t EC
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y™u c«u MET mµ c∏c c´ng ty nµy Æ∑ nÈp vµ c∏c th´ng tin kh∏c
thu thÀp Æ≠Óc trong qu∏ tr◊nh Æi“u tra th˘c Æfia. DÔ ch≠a ph∂i lµ
danh mÙc Æ«y ÆÒ nh≠ng nh˜ng y’u tË d≠Ìi Æ©y th≠Íng Æ≠Óc U˚
ban sˆ dÙng khi Æ∏nh gi∏ mÈt c´ng ty nµo Æ„ c„ Æ∏p ¯ng c∏c
Æi“u ki÷n Æ” Æ≠Óc h≠Îng MET hay kh´ng:

- Trong c¨ c†u qu∂n trfi cÒa c´ng ty (HÈi ÆÂng qu∂n
trfi,...) c„ s˘ hi÷n di÷n cÒa mÈt Æπi di÷n Nhµ n≠Ìc ho∆c
ng≠Íi Æ≠Óc Nhµ n≠Ìc ho∆c ch›nh quy“n Æfia ph≠¨ng
chÿ Æfinh vµ ng≠Íi nµy c„ ∂nh h≠Îng (c„ th” ho∆c th˘c
t’ Æ∑ g©y ∂nh h≠Îng) Æ’n c∏c quy’t Æfinh kinh doanh
cÒa c´ng ty kh´ng?

- C„ tÂn tπi c∏c quy Æfinh cho phäp Æπi di÷n cÒa Nhµ n≠Ìc
can thi÷p bªng c∏ch nµy hay c∏ch kh∏c vµo c∏c quy’t
Æfinh kinh doanh cÒa c´ng ty kh´ng? Li™n quan Æ’n y’u
tË nµy, th≠Íng th◊ U˚ ban r†t chÛ tr‰ng vi÷c ph©n t›ch
ßi“u l÷ cÒa c´ng ty Æang y™u c«u quy ch’ MET;

- C´ng ty c„ l≠u gi˜ sÊ s∏ch k’ to∏n theo c∏c ti™u chu»n
k’ to∏n quËc t’ (mµ hi÷n tπi lµ ti™u chu»n IFRS) hay
kh´ng vµ c„ th” xu†t tr◊nh b∏o c∏o tµi ch›nh vÌi x∏c
nhÀn cÒa ki”m to∏n ÆÈc lÀp kh´ng? Theo th´ng l÷ g«n
Æ©y cÒa U˚ ban th◊ Æ©y lµ y’u tË tËi quan tr‰ng trong
c∏c ph©n t›ch MET;

- C´ng ty c„ Æ≠Óc h≠Îng mÈt h◊nh th¯c trÓ c†p b†t k˙
cÒa Nhµ n≠Ìc kh´ng d≠Ìi dπng m¯c ph› ≠u Æ∑i trong
nguÂn cung n®ng l≠Óng, hÓp ÆÂng thu™ Æ†t, nguÂn
cung nguy™n vÀt li÷u hay b†t k˙ mÈt loπi trÓ c†p nµo
kh∏c kh´ng? V“ nguy™n tæc, U˚ ban sœ cË gæng Æ∏nh
gi∏ xem li÷u t†t c∂ c∏c y’u tË Æ«u vµo vµ tµi s∂n c„ ∂nh
h≠Îng Æ’n chi ph› vµ t◊nh h◊nh tµi ch›nh cÒa c´ng ty c„
Æ≠Óc th˘c hi÷n theo trfi gi∏ thfi tr≠Íng hay kh´ng.

1.5.2. N≠Ìc th¯ ba c„ Æi“u ki÷n t≠¨ng t˘

ßËi vÌi t†t c∂ c∏c nhµ s∂n xu†t kh∏c kh´ng Æ≠Óc h≠Îng quy ch’
MET, gi∏ th´ng th≠Íng sœ Æ≠Óc t›nh to∏n theo c∏c quy Æfinh tπi
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tı Trung QuËc, gi∏ th´ng th≠Íng cÒa s∂n ph»m sœ Æ≠Óc x∏c
Æfinh theo quy Æfinh tπi c∏c kho∂n tı 1 Æ’n 6 ßi“u 2 Quy tæc ÆËi
vÌi c∏c nhµ s∂n xu†t xu†t kh»u ch¯ng minh Æ≠Óc rªng m◊nh Æ∏p
¯ng c∏c ti™u ch› n’u tπi ßi“u 2.7(c), t¯c lµ ch¯ng minh Æ≠Óc rªng
c∏c Æi“u ki÷n cÒa n“n kinh t’ thfi tr≠Íng Æ∑ Æ≠Óc t´n tr‰ng vµ
tu©n thÒ trong qu∏ tr◊nh s∂n xu†t vµ b∏n s∂n ph»m li™n quan.

Theo Quy tæc v“ chËng b∏n ph∏ gi∏ cÒa EC th◊ c∏c ti™u ch› nµy
bao gÂm:

- C∏c quy’t Æfinh cÒa c´ng ty li™n quan Æ’n gi∏, chi ph›,
c∏c y’u tË Æ«u vµo, v› dÙ nh≠ nguy™n li÷u th´, chi ph›
c´ng ngh÷ vµ nh©n c´ng, c∏c y’u tË Æ«u ra, b∏n hµng,
Æ«u t≠, Æ≠Óc th˘c hi÷n theo c∏c d†u hi÷u thfi tr≠Íng ph∂n
∏nh quan h÷ cung c«u vµ kh´ng c„ s˘ can thi÷p Æ∏ng k”
cÒa Nhµ n≠Ìc vµo c∏c v†n Æ“ nµy.

- C´ng ty c„ mÈt h÷ thËng sÊ s∏ch k’ to∏n r‚ rµng, Æ≠Óc
ki”m to∏n ÆÈc lÀp phÔ hÓp vÌi c∏c ti™u chu»n k’ to∏n quËc
t’ vµ Æ≠Óc sˆ dÙng thËng nh†t cho t†t c∂ c∏c mÙc Æ›ch;

- C∏c chi ph› s∂n xu†t vµ t◊nh h◊nh tµi ch›nh cÒa c´ng ty
kh´ng bfi b„p mäo d≠Ìi t∏c ÆÈng cÒa h÷ thËng kinh t’
phi thfi tr≠Íng tr≠Ìc Æ„, Æ∆c bi÷t lµ c∏c hi÷n t≠Óng Æfinh
gi∏ tµi s∂n th†p, c∏c h◊nh th¯c thanh l˝ t≠¨ng t˘, c∏c
h◊nh th¯c hµng ÆÊi hµng vµ thanh to∏n bªng trı nÓ;

- C´ng ty lµ ÆËi t≠Óng ∏p dÙng cÒa ph∏p luÀt v“ tµi s∂n vµ
ph∏ s∂n, t¯c lµ h÷ thËng ph∏p luÀt cho phäp Æ∂m b∂o
t›nh chæc chæn vµ Ên Æfinh v“ m∆t ph∏p l˝ trong hoπt
ÆÈng kinh doanh cÒa c´ng ty; vµ

- C∏c t˚ gi∏ chuy”n ÆÊi ngoπi t÷ Æ≠Óc th˘c hi÷n theo gi∏
thfi tr≠Íng.

Nh≠ tr™n Æ∑ Æ“ cÀp, trong vÙ vi÷c nµy c„ 02 nhµ s∂n xu†t xu†t
kh»u y™u c«u Æ≠Óc ÆËi xˆ theo quy ch’ n“n kinh t’ thfi tr≠Íng
(MET). ûy ban cho rªng c∂ hai c´ng ty nµy Æ“u tho∂ m∑n Æ≠Óc
c∏c Æi“u ki÷n y™u c«u vµ c„ th” Æ≠Óc c´ng nhÀn quy ch’ MET.
K’t luÀn nµy cÒa U˚ ban d˘a tr™n c∏c c©u tr∂ lÍi trong m…u Æ¨n
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1.5.3. X∏c Æfinh gi∏ th´ng th≠Íng ÆËi vÌi c∏c nhµ
s∂n xu†t xu†t kh»u Æ≠Óc h≠Îng quy ch’ n“n
kinh t’ thfi tr≠Íng (MET)

Theo ßi“u 2(2) cÒa Quy ch’, tr≠Ìc ti™n ûy ban ki”m tra xem
doanh sË b∏n hµng para-cresol b∏n nÈi Æfia c„ mang t›nh Æπi
di÷n hay kh´ng, ngh‹a lµ tÊng l≠Óng b∏n c„ bªng ›t nh†t 5% tÊng
l≠Óng xu†t kh»u s∂n ph»m nµy vµo CÈng ÆÂng Ch©u ¢u hay
kh´ng. K’t qu∂ Æi“u tra cho th†y doanh sË b∏n hµng nÈi Æfia cÒa
c∂ 02 nhµ s∂n xu†t Æ“u mang t›nh Æπi di÷n. 

Sau Æ„ ûy ban ki”m tra xem vi÷c b∏n hµng nÈi Æfia cÒa c∏c c´ng
ty c„ th” Æ≠Óc coi lµ th˘c hi÷n trong Æi“u ki÷n th≠¨ng mπi b◊nh
th≠Íng theo ßi“u 2(4) cÒa Quy tæc v“ chËng b∏n ph∏ gi∏ hay
kh´ng. ßi“u nµy Æ≠Óc th˘c hi÷n th´ng qua t˚ tr‰ng l≠Óng b∏n
hµng nÈi Æfia kh´ng lÁ vËn cho c∏c kh∏ch hµng ÆÈc lÀp trong
tÊng l≠Óng b∏n tπi thfi tr≠Íng trong n≠Ìc trong suËt giai Æoπn
Æi“u tra (IP). V◊ chÿ c„ d≠Ìi 10% doanh sË b∏n hµng nÈi Æfia cÒa
s∂n ph»m t≠¨ng t˘ trong giai Æoπn Æi“u tra cÒa c∂ hai nhµ s∂n
xu†t xu†t kh»u c„ li™n quan cÒa Trung QuËc lµ c„ l∑i n™n gi∏
th´ng th≠Íng ph∂i Æ≠Óc x∏c Æfinh theo ßi“u 2(3) cÒa Quy tæc v“
chËng b∏n ph∏ gi∏ (gi∏ th´ng th≠Íng “x©y d˘ng”). 
Gi∏ th´ng th≠Íng Æ≠Óc x©y d˘ng tr™n c¨ sÎ chi ph› s∂n xu†t cÒa
mÁi nhµ s∂n xu†t xu†t kh»u cÈng vÌi mÈt kho∂n chi ph› hÓp l˝
cho vi÷c b∏n hµng, chi ph› chung vµ chi ph› hµnh ch›nh (SG&A)
vµ kho∂n lÓi nhuÀn cÒa h‰.

C∏c chi ph› SG&A cÙ th” cÒa tıng c´ng ty Æ≠Óc sˆ dÙng bÎi
l≠Óng b∏n hµng nÈi Æfia cÒa c∏c s∂n ph»m t≠¨ng t˘ cÒa c∂ hai
nhµ s∂n xu†t xu†t kh»u Æ∏p ¯ng ti™u ch› “Æπi di÷n” theo nh≠
Æfinh ngh‹a tπi ßi“u 2(2) cÒa Quy tæc v“ chËng b∏n ph∏ gi∏,
ngh‹a lµ l≠Óng b∏n hµng nÈi Æfia cÒa mÁi c´ng ty cao h¨n 5%
l≠Óng xu†t kh»u s∂n ph»m li™n quan cÒa mÁi c´ng ty t≠¨ng ¯ng. 

V“ bi™n ÆÈ lÓi nhuÀn, phÔ hÓp vÌi ßi“u 2(6)(b) cÒa Quy tæc v“
chËng b∏n ph∏ gi∏, ng≠Íi ta Æ∑ sˆ dÙng bi™n ÆÈ lÓi nhuÀn cÒa c∏c
s∂n ph»m cÔng loπi vÌi s∂n ph»m li™n quan trong thfi tr≠Íng nÈi
Æfia. Trong vÙ vi÷c cÙ th” nµy, c∏c c´ng ty li™n quan c„ b∏n nh˜ng
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ßi“u 2.7(a) Quy tæc v“ chËng b∏n ph∏ gi∏ cÒa EC, t¯c lµ theo
gi∏ ho∆c trfi gi∏ t›nh to∏n cÒa s∂n ph»m tπi mÈt «n≠Ìc th¯ ba c„
Æi“u ki÷n t≠¨ng t˘» c„ n“n kinh t’ thfi tr≠Íng (cfln Æ≠Óc bi’t Æ’n
d≠Ìi t™n “n≠Ìc thay th’”).
Trong vÙ vi÷c nµy, n≠Ìc th¯ ba c„ Æi“u ki÷n t≠¨ng t˘ mµ
nguy™n Æ¨n Æ“ xu†t l˘a ch‰n lµ NhÀt B∂n. Th˘c t’ ûy ban Æ∑
li™n h÷ vÌi t†t c∂ c∏c nhµ s∂n xu†t para-cresol Æ≠Óc bi’t Æ’n
ngoµi EC vµ Trung QuËc (bao gÂm 01 nhµ s∂n xu†t tπi ƒn ßÈ,
01 Î NhÀt B∂n vµ 01 Î Hoa K˙) dÔ rªng c∏c nhµ s∂n xu†t cÒa
NhÀt B∂n vµ ƒn ßÈ Æ∑ tı chËi kh´ng hÓp t∏c trong vÙ Æi“u tra
nµy. Th™m n˜a, ph«n lÌn c∏c s∂n ph»m s∂n xu†t tπi ƒn ßÈ lµ
Æ” ti™u thÙ trong n≠Ìc.

V◊ khËi l≠Óng b∏n hµng cÒa nhµ s∂n xu†t Hoa K˙ mang t›nh Æπi
di÷n (vÌi l≠Óng s∂n ph»m b∏n tπi nÈi Æfia cao h¨n 5% l≠Óng s∂n
ph»m li™n quan xu†t kh»u tı Trung QuËc sang EC) vµ kh´ng c„
hπn ch’ Æ∏ng k” nµo ÆËi vÌi hoπt ÆÈng nhÀp kh»u n™n ûy ban
Æ∑ quy’t Æfinh ch‰n Hoa K˙ lµm n≠Ìc th¯ ba c„ Æi“u ki÷n t≠¨ng
t˘ th›ch hÓp trong vÙ vi÷c nµy.

C«n l≠u ˝ rªng m∆c dÔ Trung QuËc Æ∑ t˘ ch†p nhÀn th´ng l÷
nµy trong Nghfi Æfinh th≠ gia nhÀp WTO cÒa n≠Ìc nµy nh≠ng
vi÷c l˘a ch‰n mÈt n≠Ìc th¯ ba t≠¨ng t˘ v…n cfln lµ vi÷c g©y ›t
nhi“u tranh c∑i bÎi th≠Íng th◊ gi˜a thfi tr≠Íng n≠Ìc xu†t kh»u
bfi ki÷n vµ thfi tr≠Íng n≠Ìc th¯ ba Æ„ c„ nh˜ng kh∏c bi÷t r†t lÌn,
Æ∆c bi÷t lµ v“ c∏c loπi chi ph›. DÔ rªng ûy ban Ch©u ¢u c„ th”
th˘c hi÷n mÈt sË Æi“u chÿnh ÆËi vÌi gi∏ th´ng th≠Íng t›nh to∏n
theo c∏c th´ng sË cÒa n≠Ìc th¯ ba nh≠ng nh˜ng Æi“u chÿnh
nh≠ vÀy th≠Íng chÿ giÌi hπn Î nh˜ng kh∏c bi÷t v“ t›nh ch†t k¸
thuÀt cÒa s∂n ph»m gi˜a hai thfi tr≠Íng vµ kh´ng t›nh Æ’n
nh˜ng kh∏c bi÷t nh≠ chi ph› lao ÆÈng, chi ph› m´i tr≠Íng...
Trong khi Æ„ nh˜ng kh∏c bi÷t ki”u nh≠ vÀy tπi mÈt thfi tr≠Íng
ph∏t tri”n (trong tr≠Íng hÓp nµy lµ Hoa K˙) vµ mÈt thfi tr≠Íng
cÒa n≠Ìc Æang ph∏t tri”n, nh≠ thfi tr≠Íng Trung QuËc, c„ th”
khi’n ng≠Íi ta nghi ngÍ t›nh tin cÀy vµ hÓp ph∏p cÒa nh˜ng so
s∏nh nh≠ vÀy.
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tr™n c¨ sÎ c∏c m¯c gi∏ Æ∑ thanh to∏n ho∆c ph∂i tr∂ cho s∂n
ph»m li™n quan khi b∏n cho kh∏ch hµng ÆÈc lÀp Æ«u ti™n trong
CÈng ÆÂng Ch©u ¢u.

V◊ kh´ng hÓp t∏c, gi∏ xu†t kh»u cho c∏c nhµ s∂n xu†t xu†t kh»u
cfln lπi Æ≠Óc x∏c Æfinh theo ßi“u 18 cÒa Quy tæc v“ chËng b∏n
ph∏ gi∏. Do kh´ng c„ nguÂn nµo kh∏c, ÆËi vÌi c∏c s∂n ph»m
t≠¨ng t˘ mµ nhµ s∂n xu†t tπi Hoa K˙ b∏n tπi thfi tr≠Íng n≠Ìc nµy,
gi∏ xu†t kh»u Æ≠Óc t›nh to∏n d˘a tr™n gi∏ xu†t kh»u b◊nh qu©n
gia quy“n cÒa c∏c nhµ s∂n xu†t hÓp t∏c. SÎ d‹ ph∂i t›nh gi∏ xu†t
kh»u cÒa c∏c s∂n ph»m do nhµ s∂n xu†t Hoa K˙ b∏n tπi thfi
tr≠Íng Hoa K˙ lµ bÎi c∏c nhµ xu†t kh»u kh´ng hÓp t∏c cÒa
Trung QuËc nµy kh´ng Æ≠Óc h≠Îng quy ch’ MET vµ do Æ„, dÔ
h‰ c„ hÓp t∏c Æi ch®ng n˜a, U˚ ban v…n ph∂i sˆ dÙng gi∏ th´ng
th≠Íng t›nh cho s∂n ph»m cÒa c∏c nhµ s∂n xu†t Hoa K˙ khi t›nh
to∏n bi™n ph∏ gi∏. V◊ vÀy, U˚ ban ph∂i x∏c Æfinh loπi s∂n ph»m
b∏n tπi Hoa K˙ thay v◊ c∏c s∂n ph»m cÒa c∏c nhµ s∂n xu†t hÓp
t∏c Trung QuËc. Ngoµi ra, c∏c sË li÷u cÒa Eurostat kh´ng sˆ
dÙng Æ” t›nh to∏n gi∏ xu†t kh»u Æ≠Óc v◊ s∂n ph»m li™n quan chÿ
lµ mÈt ph«n cÒa mÈt m∑ CN trong Æ„ bao gÂm c∂ c∏c s∂n ph»m
kh∏c vÌi nh˜ng c¨ c†u gi∏ kh∏c nhau. 

1.5.6. X∏c Æfinh bi™n ÆÈ b∏n ph∏ gi∏ bªng c∏ch
so s∏nh gi∏ th´ng th≠Íng vÌi gi∏ xu†t kh»u 

ßËi vÌi c∏c nhµ s∂n xu†t xu†t kh»u hÓp t∏c, Æ” Æ∂m b∂o so
s∏nh c´ng bªng gi˜a gi∏ th´ng th≠Íng vµ gi∏ xu†t kh»u tπi thÍi
Æi”m xu†t x≠Îng, mÈt sË Æi“u chÿnh (th´ng qua c∏c loπi kh†u trı
phÔ hÓp) Æ∑ Æ≠Óc th˘c hi÷n trong c∏c tr≠Íng hÓp c„ kh∏c bi÷t
Æ≠Óc ch¯ng minh lµ c„ ∂nh h≠Îng Æ’n gi∏ cÚng nh≠ Æ’n vi÷c so
s∏nh gi∏ phÔ hÓp vÌi ßi“u 2(10) cÒa Quy tæc v“ chËng b∏n ph∏
gi∏, Æ∆c bi÷t lµ c∏c kh∏c bi÷t v“ c∏c chi ph› vµ hoa hÂng vÀn t∂i,
b∂o hi”m, khu©n v∏c vµ Æ„ng g„i tÔy tıng tr≠Íng hÓp cÙ th”. 

ßËi vÌi c∏c nhµ s∂n xu†t xu†t kh»u kh´ng hÓp t∏c, vi÷c so s∏nh
gi∏ Æ≠Óc th˘c hi÷n d˘a tr™n vi÷c so s∏nh gi˜a gi∏ xu†t kh»u
trung b◊nh cÒa 02 nhµ s∂n xu†t xu†t kh»u Trung QuËc Æ∑ hÓp
t∏c vÌi gi∏ th´ng th≠Íng t›nh cho nhµ s∂n xu†t Hoa K˙. 
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s∂n ph»m ho∏ h‰c h˜u c¨ c¨ b∂n kh∏c b™n cπnh paracresol, vµ
chÛng Æ≠Óc xem lµ “cÔng nh„m s∂n ph»m chung”. M∆c dÔ kh´ng
c„ Æfinh ngh‹a ch›nh x∏c v“ “nh„m s∂n ph»m chung”, th≠Íng th◊
c∏c s∂n ph»m trong phπm vi “nh„m s∂n ph»m chung” c„ m¯c ÆÈ
t≠¨ng ÆÂng nh†t Æfinh vÌi s∂n ph»m Æang bfi Æi“u tra, v› dÙ chÛng
cÔng thuÈc mÈt nh∏nh thfi tr≠Íng, Æ≠Óc b∏n cho cÔng nh„m kh∏ch
hµng, Æ≠Óc s∂n xu†t tı cÔng nh„m nguy™n vÀt li÷u ho∆c c„ quy
tr◊nh s∂n xu†t t≠¨ng ÆÂng. Tuy nhi™n, dÔ c∏c y’u tË n„i tr™n c„ th”
lµ nh˜ng chÿ d…n kh∏ cÙ th” cho vi÷c x∏c Æfinh “nh„m s∂n ph»m
chung” nh≠ng c„ lœ y’u tË quan tr‰ng nh†t v…n lµ vi÷c xem xät c∏c
s∂n ph»m Æ„ c„ Æ≠Óc x’p vµo cÔng “m∂ng hoπt ÆÈng kinh doanh”
trong c∏c tµi li÷u, hÂ s¨ nÈi bÈ cÒa c´ng ty hay kh´ng.

1.5.4. X∏c Æfinh gi∏ th´ng th≠Íng cho toµn bÈ
c∏c nhµ s∂n xu†t xu†t kh»u kh∏c 

Do c∏c nhµ s∂n xu†t cÈng t∏c Æ“u Æ≠Óc h≠Îng ÆËi xˆ theo Quy
ch’ n“n kinh t’ thfi tr≠Íng (MET) n™n vi÷c x∏c Æfinh gi∏ th´ng
th≠Íng cho toµn bÈ c∏c nhµ s∂n xu†t kh´ng cÈng t∏c kh∏c Æ≠Óc
th˘c hi÷n tr™n c¨ sÎ gi∏ th´ng th≠Íng cÒa s∂n ph»m li™n quan
tπi n≠Ìc th¯ ba c„ Æi“u ki÷n t≠¨ng t˘, cÙ th” lµ Hoa K˙. 

ß” x∏c Æfinh xem vi÷c b∏n m∆t hµng para-cresol tπi thfi tr≠Íng
M¸ c„ Æ≠Óc th˘c hi÷n trong Æi“u ki÷n th≠¨ng mπi b◊nh th≠Íng
hay kh´ng, ûy ban Æ∑ so s∏nh gi∏ b∏n nÈi Æfia vÌi toµn bÈ chi
ph› s∂n xu†t (ngh‹a lµ chi ph› s∂n xu†t cÈng vÌi chi ph› SG&A).
Do d≠Ìi 20% l≠Óng hµng loπi nµy b∏n tπi thfi tr≠Íng nÈi Æfia lµ lÁ
vËn vµ do cho ph› s∂n xu†t b◊nh qu©n gia quy“n th†p h¨n gi∏
b∏n b◊nh qu©n gia quy“n n™n gi∏ th´ng th≠Íng Æ≠Óc x∏c Æfinh lµ
gi∏ b∏n hµng nÈi Æfia b◊nh qu©n gia quy“n cÒa toµn bÈ c∏c giao
dfich vÌi c∏c kh∏ch hµng ÆÈc lÀp do nhµ s∂n xu†t ÆÂng ˝ hÓp t∏c
vÌi c¨ quan Æi“u tra th˘c hi÷n tπi M¸. 

1.5.5. X∏c Æfinh gi∏ xu†t kh»u 

Tu©n thÒ ßi“u 2(8) cÒa Quy tæc v“ chËng b∏n ph∏ gi∏, gi∏ xu†t
kh»u t›nh cho c∏c nhµ s∂n xu†t xu†t kh»u hÓp t∏c Æ≠Óc x∏c Æfinh
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gi∏, ûy ban cÚng ti’n hµnh Æi“u tra xem vi÷c nhÀp kh»u tı
Trung QuËc ph∂i “chfiu tr∏ch nhi÷m” Æ’n m¯c ÆÈ nµo ÆËi vÌi
thi÷t hπi mµ ngµnh s∂n xu†t CÈng ÆÈng Ch©u ¢u ph∂i g∏nh chfiu
vµ li÷u c„ nh˜ng thi÷t hπi nµo g©y ra bÎi c∏c y’u tË kh∏c ch¯
kh´ng ph∂i lµ do vi÷c nhÀp kh»u hµng ho∏ li™n quan tı Trung
QuËc.

Th˘c t’, ûy ban nhÀn th†y rªng s˘ gia t®ng Æ∏ng k” v“ sË l≠Óng
vµ thfi ph«n cÒa hµng h„a nhÀp kh»u tı Trung QuËc cÔng vÌi
m¯c gi∂m lÌn v“ gi∏ b∏n hµng h„a Æ„ vµ m¯c b∏n d≠Ìi gi∏ xu†t
x≠Îng cao trÔng khÌp v“ m∆t thÍi gian vÌi s˘ suy gi∂m Æ∏ng k”
v“ thfi ph«n cÒa ngµnh s∂n xu†t cÒa CÈng ÆÂng cÚng nh≠ t◊nh
trπng hoπt ÆÈng kinh doanh lÁ vËn cÒa ngµnh nµy. H¨n n˜a, ûy
ban cÚng xem xät c∏c y’u tË kh∏c c„ th” Æ∑ g©y thi÷t hπi cho
ngµnh s∂n xu†t cÒa CÈng ÆÂng, nh≠ hµng nhÀp kh»u tı c∏c
n≠Ìc th¯ ba kh∏c, vµ nhÀn th†y rªng kh´ng c„ b†t k˙ y’u tË nµo
trong sË nµy c„ t∏c ÆÈng ti™u c˘c Æ∏ng k” Æ’n ngµnh s∂n xu†t
cÒa CÈng ÆÂng. Do Æ„, ûy ban k’t luÀn rªng vi÷c nhÀp kh»u
hµng ho∏ li™n quan tı Trung QuËc lµ nguy™n nh©n g©y ra thi÷t
hπi Æ∏ng k” cho ngµnh s∂n xu†t cÒa EC. 

CuËi cÔng, theo ßi“u 21 cÒa Quy tæc v“ chËng b∏n ph∏ gi∏, ûy
ban Æ∑ ti’n hµnh xem xät xem li÷u vi÷c ∏p dÙng c∏c bi÷n ph∏p
chËng b∏n ph∏ gi∏ c„ phÙc vÙ lÓi ›ch cÒa CÈng ÆÂng hay kh´ng.
CÙ th”, ûy ban ph©n t›ch xem c„ tÂn tπi c∏c l˝ do thuy’t phÙc
nµo kh∏c cho th†y vi÷c ∏p dÙng c∏c bi÷n ph∏p chËng b∏n ph∏
gi∏ ÆËi vÌi m∆t hµng para-cresol lµ Æi ng≠Óc lπi lÓi ›ch cÒa CÈng
ÆÂng dÔ Æ∑ c„ c∏c k’t luÀn v“ vi÷c b∏n ph∏ gi∏, thi÷t hπi vµ mËi
quan h÷ nh©n qu∂ gi˜a vi÷c b∏n ph∏ gi∏ vµ thi÷t hπi Æ„. ûy ban
Æ∑ nhÀn Æ≠Óc c∏c b◊nh luÀn tı nhµ s∂n xu†t duy nh†t CÈng
ÆÂng vµ 07 Æ¨n vfi sˆ dÙng ch†t para-cresol cÒa CÈng ÆÂng, Æ∑
ti’n hµnh xem xät c∏c t∏c ÆÈng ti™u c˘c Æ’n cπnh tranh vµ
th≠¨ng mπi c„ th” c„ khi thu’ chËng b∏n bfi ∏p dÙng vµ k’t luÀn
rªng kh´ng c„ l˝ do thuy’t phÙc nµo Æ” kh´ng ∏p dÙng c∏c m¯c
thu’ chËng b∏n ph∏ gi∏ ÆËi vÌi m∆t hµng para-cresol nhÀp kh»u
tı Trung QuËc.
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ûy ban Ch©u ¢u x∏c Æfinh bi™n ÆÈ b∏n ph∏ gi∏ cÒa c∏c nhµ s∂n
xu†t kh´ng hÓp t∏c lµ 40,7%, vµ cÒa 02 nhµ s∂n xu†t hÓp t∏c
t≠¨ng ¯ng lµ 10,8% vµ 12,34%, Æ≠Óc th” hi÷n lµ t˚ l÷ ph«n tr®m
cÒa gi∏ CIF giao tπi bi™n giÌi cÒa CÈng ÆÂng Ch©u ¢u, gi∏ ch≠a
bao gÂm thu’. 

1.6. ßi“u tra thi÷t hπi, mËi quan h÷ nh©n qu∂ vµ
lÓi ›ch CÈng ÆÂng 

Song song vÌi vi÷c Æi“u tra b∏n ph∏ gi∏, ûy ban Ch©u ¢u ti’n
hµnh Æi“u tra xem ngµnh s∂n xu†t cÒa CÈng ÆÂng c„ chfiu thi÷t
hπi Æ∏ng k” theo ngh‹a cÒa ßi“u 3(6) Quy tæc v“ chËng b∏n ph∏
gi∏ hay kh´ng. 

V“ v†n Æ“ nµy, ûy ban Ch©u ¢u nhÀn th†y rªng m∆c dÔ th˘c t’
m¯c ti™u thÙ cÒa CÈng ÆÂng Æ∑ t®ng th™m 45% k” tı n®m 1998
Æ’n h’t giai Æoπn Æi“u tra nh≠ng ngµnh s∂n xu†t cÒa CÈng
ÆÂng kh´ng th” h≠Îng lÓi tr‰n vãn tı s˘ ph∏t tri”n nµy: l≠Óng
b∏n hµng cÒa ngµnh chÿ t®ng bªng mÈt nˆa so vÌi m¯c t®ng
tr≠Îng v“ ti™u thÙ cÒa CÈng ÆÂng, trong khi Æ„ l≠Óng nhÀp kh»u
tı Trung QuËc lπi t®ng ÆÈt bi’n, Æ∆c bi÷t lµ k” tı n®m 2000. V“
xu h≠Ìng t®ng gi∏, ûy ban cÚng nhÀn th†y ngµnh s∂n xu†t cÒa
CÈng ÆÂng cÚng Æ∑ t®ng gi∏ b∏n hµng Î m¯c vıa ph∂i trong
kho∂ng thÍi gian tı 1998 Æ’n h’t giai Æoπn Æi“u tra. Tuy nhi™n,
m¯c t®ng gi∏ Æ„ thÀm ch› kh´ng ÆÒ Æ” bÔ Ææp m¯c t®ng gi∏ cÒa
c∏c nguy™n li÷u s∂n xu†t ch›nh. Trong cÔng giai Æoπn Æ„, gi∏
hµng nhÀp kh»u tı Trung QuËc Æ∑ gi∂m 30%. Th™m n˜a, trong
giai Æoπn Æi“u tra, hµng h„a nhÀp kh»u cÒa Trung QuËc Æ≠Óc
b∏n vÌi m¯c gi∏ th†p h¨n nhi“u so vÌi gi∏ cÒa ngµnh s∂n xu†t
cÒa CÈng ÆÂng vËn khi Æ„ Æ∑ Î m¯c thua lÁ k” tı n®m 2001 trÎ
Æi. ûy ban nhÀn th†y rªng t◊nh h◊nh cÒa ngµnh s∂n xu†t cÒa
CÈng ÆÂng Æ∑ bfi suy sÙp trong n®m 2001 vµ 12 th∏ng cÒa giai
Æoπn Æi“u tra, Æ∆c bi÷t lµ suy gi∂m v“ s∂n l≠Óng, m¯c khai th∏c
n®ng l˘c s∂n xu†t, l≠Óng b∏n hµng, thfi ph«n, m¯c sinh lÓi, lÓi
nhuÀn tr™n vËn Æ«u t≠ vµ ng©n l≠u. V◊ c∏c l˝ do nµy, ûy ban cho
rªng ngµnh s∂n xu†t cÒa EC Æ∑ ph∂i chfiu thi÷t hπi Æ∏ng k”. 

Ngoµi ra, theo ßi“u 3(6) vµ (7) cÒa Quy tæc v“ chËng b∏n ph∏
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- C∏c chi ph› s∂n xu†t cÒa c´ng ty Æ” s∂n xu†t ra s∂n
ph»m Æ„ (bao gÂm c∂ lÓi nhuÀn);

- C∏c th´ng tin Æ∑ Æ≠Óc sË ho∏, bao gÂm mÈt sË l≠Óng
lÌn c∏c b∂ng bi”u Æ≠Óc Æfinh dπng tr≠Ìc Æ” Æi“n nh˜ng
th´ng tin chi ti’t v“ c∏c y’u tË n™u tr™n. 

Trong vÙ vi÷c nµy, chÿ sau khi nhµ s∂n xu†t li™n quan Æ≠Óc cho
h≠Îng ÆËi xˆ theo quy ch’ n“n kinh t’ thfi tr≠Íng th◊ nhµ s∂n
xu†t sœ Æ≠Óc bÊ sung th™m mÈt kho∂ng thÍi gian Æ” tr∂ lÍi c∏c
ph«n b∂ng c©u h·i li™n quan Æ’n doanh sË b∏n hµng nÈi Æfia vµ
chi ph› s∂n xu†t. L˝ do lµ n’u nhµ s∂n xu†t xu†t kh»u kh´ng
Æ≠Óc h≠Îng quy ch’ n“n kinh t’ thfi tr≠Íng th◊ vi÷c cung c†p
th´ng tin li™n quan Æ’n thfi tr≠Íng nÈi Æfia vµ chi ph› s∂n xu†t sœ
kh´ng c„ ˝ ngh‹a g◊, v◊ ûy ban sœ kh´ng d˘a vµo th´ng tin Æ„
Æ” t›nh gi∏ th´ng th≠Íng. Tuy nhi™n, cÚng c«n l≠u ˝ lµ c∏ch lµm
cÒa ûy ban thay ÆÊi theo tıng vÙ ki÷n vµ Æ´i khi ûy ban c„ th”
y™u c«u c∏c nhµ s∂n xu†t xu†t kh»u tr∂ lÍi t†t c∂ c∏c ph«n cÒa
b∂ng c©u h·i, tr≠Ìc khi quy’t Æfinh c„ dµnh cho h‰ quy ch’ n“n
kinh t’ thfi tr≠Íng hay kh´ng, nh≠ trong vÙ ki÷n chËng b∏n ph∏
gi∏ g«n Æ©y li™n quan tÌi c∏c s∂n ph»m giµy däp da nhÀp kh»u
tı Trung QuËc vµ Vi÷t Nam chºng hπn.

Trong vÙ ki÷n para-cresol, nhµ s∂n xu†t li™n quan Æ∑ thµnh c´ng
trong vi÷c ch¯ng minh rªng c∏c Æi“u ki÷n kinh t’ thfi tr≠Íng Æ∑
Æ≠Óc nhµ s∂n xu†t nµy tu©n thÒ vµ c´ng ty Æ∑ Æ∏p ¯ng c∏c ti™u
chu»n quy Æfinh tπi ßi“u 2 (7) (c) cÒa Quy tæc v“ chËng b∏n ph∏
gi∏ cÒa EC. Do Æ„, nhµ s∂n xu†t nµy Æ∑ Æ≠Óc h≠Îng s˘ ÆËi xˆ
theo quy ch’ n“n kinh t’ thfi tr≠Íng vµ Æ≠Óc gia hπn thÍi gian tr∂
lÍi c∏c ph«n cfln lπi cÒa b∂ng c©u h·i (cÙ th” lµ c∏c ph«n E-H).

Trong ph«n tr∂ lÍi B∂ng c©u h·i, nhµ s∂n xu†t li™n quan Æ∑ cung
c†p cho ûy ban nh˜ng th´ng tin kh´ng chÿ v“ ch†t para-cresol
mµ cfln v“ Æ’n hai s∂n ph»m phÙ c„ chi ph› vµ lÓi nhuÀn t∏ch
bi÷t. H¨n n˜a, trong phÙ lÙc B-2-1 c„ mÈt b∂ng dµnh ri™ng cho
ch†t para-cresol vµ mÈt b∂ng dµnh ri™ng cho ch†t natri sunfit,
mÈt trong sË c∏c s∂n ph»m phÙ cÒa pare-cresol. Nhµ s∂n xu†t
Æ∑ n™u r‚ rªng chÛng lµ hai s∂n ph»m kh∏c nhau c∂ v“ h◊nh
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K’t qu∂, ngµy 21/3/2003, ûy ban c´ng bË Quy’t Æfinh ∏p dÙng
c∏c m¯c thu’ tπm thÍi vµ ngµy 20/9/2003 c´ng bË Quy’t Æfinh
∏p dÙng c∏c m¯c thu’ chËng b∏n ph∏ gi∏ ch›nh th¯c ÆËi vÌi
para-cresol nhÀp kh»u tı Trung QuËc. 

2. C∏C V†N ß“ CÙ TH” LI£N QUAN ß’N
ßI“U TRA

MÈt trong nh˜ng Æi”m thÛ vfi nh†t trong vÙ ki÷n chËng b∏n ph∏
gi∏ ÆËi vÌi para-cresol tı Trung QuËc lµ c∏ch th¯c ÆËi xˆ cÒa U˚
ban ÆËi vÌi 01 nhµ s∂n xu†t xu†t kh»u Æ∑ Æ≠Óc thıa nhÀn hoπt
ÆÈng theo quy ch’ n“n kinh t’ thfi tr≠Íng vµ Æ≠Óc t›nh gi∏ th´ng
th≠Íng theo c∏ch “t˘ x©y d˘ng”.

2.1. T›nh to∏n gi∏ th´ng th≠Íng “x©y d˘ng”
Ngoµi vi÷c Æi“n vµo m…u Æ¨n xin h≠Îng quy ch’ n“n kinh t’ thfi
tr≠Íng, nhµ s∂n xu†t ÆÂng thÍi ph∂i nÈp cho ûy ban trong thÍi
hπn quy Æfinh v®n b∂n tr∂ lÍi ph«n li™n quan cÒa “B∂ng c©u h·i
dµnh cho nhµ s∂n xu†t vµ/ho∆c xu†t kh»u vµo EC”. Th´ng
th≠Íng, mÈt b∂ng c©u h·i cÒa nhµ xu†t kh»u trong c∏c vÙ ki÷n
chËng b∏n ph∏ gi∏ cÒa EC Æ≠Óc chia thµnh c∏c ph«n sau: 

- Th´ng tin chung v“ c´ng ty;

- M´ t∂ s∂n ph»m vµ th´ng tin v“ c∏c loπi s∂n ph»m do
c´ng ty s∂n xu†t;

- SË li÷u v“ hoπt ÆÈng kinh doanh n„i chung nh≠ doanh
thu, doanh sË vµ trfi gi∏ b∏n hµng, l≠Óng tÂn kho, Æ«u t≠...;

- SË l≠Óng xu†t kh»u s∂n ph»m Æang thuÈc di÷n Æi“u tra
sang EC; 

- Doanh sË b∏n hµng nÈi Æfia cÒa s∂n ph»m Æang Æi“u tra
tπi n≠Ìc bfi Æi“u tra; 
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th›ch gˆi ûy ban ngµy 18/11/2002 trong Æ„ bao gÂm c∏c chi ph›
cÙ th” li™n quan Æ’n s∂n ph»m phÙ, Æ≠Óc ch¯ng minh Æ«y ÆÒ
bÎi c∏c sË li÷u cÙ th” li™n quan Æ’n c∏c chi ph› cÒa s∂n ph»m
phÙ n™u trong PhÙ lÙc 14a.

Ngoµi ra, trong qu∏ tr◊nh ti’n hµnh Æi“u tra th˘c Æfia, c∏c c∏n bÈ
Æi“u tra cÒa ûy ban vµ nhµ s∂n xu†t Æ∑ nhi“u l«n trao ÆÊi quan
Æi”m v“ v†n Æ“ s∂n ph»m phÙ, bao gÂm sË l≠Óng c∏c s∂n ph»m
phÙ ph∏t sinh tı vi÷c s∂n xu†t 01 t†n para-cresol. Nhµ s∂n xu†t
nµy nh†n mπnh th˘c t’ lµ c∏c chi ph› cÒa s∂n ph»m phÙ kh´ng
nªm trong chi ph› cÒa s∂n ph»m Æang Æi“u tra mµ lµ chi ph›
ri™ng bi÷t. Nhµ s∂n xu†t Æ∑ ki™n tr◊ gi∂i th›ch rªng nh˜ng chi ph›
nµy ph∂i Æ≠Óc kh†u trı v◊ vi÷c Æi“u tra chËng b∏n ph∏ gi∏ chÿ
th˘c hi÷n ÆËi vÌi mÈt s∂n ph»m cÙ th”, Æ„ lµ ch†t para-cresol. 

H¨n n˜a, trong qu∏ tr◊nh ti’n hµnh Æi“u tra th˘c Æfia, nhµ s∂n
xu†t Æ∑ cung c†p cho ûy ban mÈt sË sÊ s∏ch li™n quan Æ’n vi÷c
s∂n xu†t ch†t para-cresol vµ c∏c s∂n ph»m phÙ cÒa n„. 

CuËi cÔng, nhµ s∂n xu†t nµy cfln cung c†p mÈt b∂ng sË li÷u n˜a
trong qu∏ tr◊nh Æi“u tra th˘c Æfia, b∂ng nµy Æ≠Óc chu»n bfi ri™ng
cho ûy ban trong qu∏ tr◊nh ti’n hµnh Æi“u tra tπi chÁ vµ tÊng hÓp
c∏c chi ph› s∂n xu†t ÆËi vÌi c∏c s∂n ph»m kh∏c nhau do nhµ
s∂n xu†t lµm ra trong giai Æoπn Æi“u tra, Æ„ lµ SO2, Ax›t Sunfua,
TSA, Para-cresol, Sunfua nh´m. Hai s∂n ph»m phÙ cÒa para-
cresol cÚng Æ≠Óc gÈp trong b∂ng nµy theo c∏ch ri™ng bi÷t do
chÛng c„ mÙc Æ›ch sˆ dÙng cuËi cÔng kh∏c nhau. Nhµ s∂n xu†t
nhæc lπi mÈt l«n n˜a s˘ c«n thi’t ph∂i kh†u trı chi ph› cÒa c∏c
s∂n ph»m nµy kh·i tÊng chi ph› s∂n xu†t. 

Sau khi k’t thÛc vi÷c Æi“u tra th˘c Æfia, trao ÆÊi quan Æi”m vµ
c∏c k’t luÀn v“ v†n Æ“ cÙ th” li™n quan Æ’n s∂n ph»m phÙ, nhµ
s∂n xu†t mÈt l«n n˜a y™n t©m rªng c∏c vi™n ch¯c cÒa ûy ban
Æ∑ hi”u s˘ kh∏c bi÷t gi˜a c∏c chi ph› s∂n xu†t ch†t para-cresol
n„i chung vµ chi ph› s∂n xu†t c∏c s∂n ph»m phÙ.

Tuy nhi™n, khi ûy ban gˆi cho nhµ s∂n xu†t b∂n c´ng bË c∏c
th˘c t’ c¨ b∂n vµ nh˜ng lÀp luÀn Æ≠Óc sˆ dÙng lµm c®n c¯ ∏p
dÙng c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ tπm thÍi, trong c∏c Æoπn
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th¯c vµ c´ng dÙng. ßi”m chung duy nh†t gi˜a hai s∂n ph»m lµ
c∂ hai Æ“u do mÈt nhµ s∂n xu†t lµm ra tπi cÔng mÈt thÍi Æi”m.

Trong th´ng b∏o bªng fax cÒa m◊nh gˆi nhµ s∂n xu†t li™n quan
v“ ngµy ti’n hµnh Æi“u tra th˘c Æfia tπi c∏c c¨ sÎ cÒa nhµ s∂n
xu†t nµy, ûy ban Ch©u ¢u cÚng Æ∑ n™u r‚: “N’u trong khi
chu»n bfi cho cuÈc Æi“u tra nµy nhµ s∂n xu†t ph∏t hi÷n ra sai s„t
trong nÈi dung tr∂ lÍi b∂ng c©u h·i cÒa EC th◊ nhµ s∂n xu†t c«n
cung c†p cho ûy ban th´ng tin Æ›nh ch›nh bao gÂm c∂ sË li÷u
tr≠Ìc Æ„ vµ sË li÷u Æ∑ Æ›nh ch›nh Æ≠Óc Æ∏nh d†u r‚ rµng vµ lÀp
ghi chÛ cuËi trang gi∂i th›ch l˝ do sai s„t cÔng vÌi c∏c t÷p tin
m∏y t›nh Æ∑ cÀp nhÀt” (t∏c gi∂ nh†n mπnh) 

Trong th≠ gˆi ûy ban 3 ngµy sau khi c„ b∂n fax n™u tr™n, 10
ngµy sau khi nÈp b∂n tr∂ lÍi cÒa nhµ s∂n xu†t li™n quan ÆËi vÌi
c∏c ph«n E vµ F cÒa b∂ng c©u h·i, vµ 7 ngµy tr≠Ìc khi ti’n hµnh
Æi“u tra th˘c Æfia tπi Trung QuËc, nhµ s∂n xu†t Æ∑ cung c†p cho
ûy ban b∂n Æ›nh ch›nh b∂ng F-4.1 c„ ti™u Æ“: “TÊng chi ph› s∂n
xu†t” trong ph«n F cÒa B∂ng c©u h·i trong Æ„ bÊ sung c∏c sË
li÷u cho ´ “tÊng chi ph› s∂n xu†t”, v◊ ´ nµy Æ∑ v´ t◊nh bfi b· trËng
trong l«n nÈp b∂n tr∂ lÍi B∂ng c©u h·i tr≠Ìc Æ„. Trong b∂ng nµy,
nhµ s∂n xu†t Æ∑ trı chi ph› cÒa c∏c s∂n ph»m phÙ kh·i tÊng chi
ph› s∂n xu†t vµ gi∂i th›ch d≠Ìi dπng ghi chÛ chi ph› cÒa c∏c s∂n
ph»m phÙ. 

Trong qu∏ tr◊nh Æi“u tra th˘c Æfia, nhµ s∂n xu†t li™n quan Æ∑
cung c†p cho ûy ban mÈt tµi li÷u c„ t™n “PhÙ lÙc 14a” trong Æ„
t„m tæt toµn bÈ chi ph› s∂n xu†t li™n quan Æ’n ch†t para-cresol
cÚng nh≠ t∏ch bi÷t c∏c chi ph› ri™ng li™n quan Æ’n c∏c s∂n ph»m
phÙ, nh˜ng chi ph› lœ ra ph∂i Æ≠Óc c∏c c¨ quan c„ th»m quy“n
Æi“u tra cÒa EC kh†u trı Î giai Æoπn sau. MÈt l«n n˜a, b∂ng sË
li÷u nµy n™u r†t r‚ mÈt th˘c t’ lµ c„ s˘ kh∏c bi÷t gi˜a hai loπi
chi ph› ÆËi vÌi ch†t para-cresol (mÈt b™n lµ chi ph› s∂n xu†t vµ
mÈt b™n lµ chi ph› s∂n xu†t ra s∂n ph»m phÙ) cÚng nh≠ c„ kh∏c
bi÷t v“ c∏c Æfinh l≠Óng li™n quan. C∏c tÊng sË kh∏c nhau n™u
trong PhÙ lÙc 14a hoµn toµn phÔ hÓp vÌi c∏c sË li÷u Æ≠Óc n™u
trong b∂ng F-4.1 ph«n tr∂ lÍi B∂ng c©u h·i ch›nh. Ph«n gi∂i
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23, 24 vµ 25 ph«n mÎ Æ«u cÒa Quy’t Æfinh s¨ bÈ lπi cho th†y r‚
lµ khi x∏c Æfinh gi∏ th´ng th≠Íng ∏p dÙng cho nhµ s∂n xu†t nµy,
ûy ban Æ∑ kh´ng kh†u trı chi ph› cÒa hai s∂n ph»m phÙ kh·i
tÊng chi ph› s∂n xu†t. ûy ban kh´ng h“ gi∂i th›ch hay lÀp luÀn
g◊ cho quy’t Æfinh cÒa m◊nh v“ v†n Æ“ nµy, v†n Æ“ vËn Æ∑ Æ≠Óc
nhµ s∂n xu†t n™u nhi“u l«n vµ ûy ban cÚng Æ∑ bi’t r‚ tr≠Ìc khi
ti’n hµnh vi÷c Æi“u tra th˘c Æfia.

Trong quy’t Æfinh ∏p dÙng c∏c m¯c thu’ tπm thÍi, ûy ban c„ n™u
rªng Æ” t›nh to∏n bi™n ÆÈ lÓi nhuÀn ÆËi vÌi s∂n ph»m para-
cresol, c¨ quan nµy Æ∑ sˆ dÙng bi™n ÆÈ lÓi nhuÀn cÒa s∂n ph»m
cÔng loπi tπi thfi tr≠Íng nÈi Æfia (bao gÂm c∂ s∂n ph»m natri
sunfit) v◊ nh˜ng s∂n ph»m nµy Æ“u lµ c∏c ch†t h˜u c¨ c¨ b∂n.
Bªng c∏ch d…n chi’u nh≠ vÀy, ûy ban Æ∑ thıa nhÀn c„ vi÷c b∏n
vµ tÂn tπi mÈt thfi tr≠Íng ri™ng bi÷t cho s∂n ph»m natri sunfit, mÈt
trong hai s∂n ph»m phÙ. M∆c dÔ c„ k’t luÀn nh≠ vÀy, ûy ban
v…n kh´ng kh†u trı chi ph› s∂n xu†t cÒa s∂n ph»m phÙ nµy kh·i
tÊng chi ph› s∂n xu†t ra s∂n ph»m para-cresol.

H¨n n˜a, cÚng trong v®n b∂n nµy, ûy ban k’t luÀn rªng Æ” phÙc
vÙ Æi“u tra, hÁn hÓp c∏c ch†t ÆÂng ph©n, cÙ th” lµ hÁn hÓp Æ≠Óc
gia c´ng th™m mµ kh´ng t∏ch ch†t para-cresol, Æ≠Óc tπo ra tı
cÔng mÈt quy tr◊nh s∂n xu†t, kh´ng thuÈc phπm vi cÒa s∂n
ph»m li™n quan. Do Æ„, ûy ban khºng Æfinh lπi rªng vi÷c Æi“u tra
chÿ tÀp trung vµo s∂n ph»m para-cresol vµ kh´ng tÀp trung vµo
b†t k˙ mÈt ch†t h„a h‰c nµo kh∏c Æ≠Óc s∂n xu†t theo cÔng mÈt
quy tr◊nh. 

Nhµ s∂n xu†t li™n quan Æ∑ th˘c hi÷n quy“n cÒa m◊nh bªng c∏ch
gˆi b◊nh luÀn bªng v®n b∂n trong thÍi hπn quy Æfinh, trong Æ„
cung c†p cho ûy ban mÈt sË sÊ s∏ch li™n quan Æ’n vi÷c s∂n
xu†t s∂n ph»m para-cresol vµ c∏c s∂n ph»m phÙ, nhªm cung
c†p lπi th´ng tin ch›nh x∏c h¨n vËn tr≠Ìc Æ„ Æ∑ cung c†p cho ûy
ban v“ v†n Æ“ s∂n ph»m phÙ. 

ß∆c bi÷t, nh˜ng sË li÷u kh∏c nhau trong c∏c sÊ s∏ch nµy cho
th†y nhµ s∂n xu†t Æ∑ th˘c hi÷n vi÷c t∏ch c∏c chi ph› s∂n xu†t
para-cresol thµnh chi ph› t›nh ri™ng cho para-cresol vµ chi ph›
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cÒa hai s∂n ph»m phÙ, Æi“u nµy Æ≠Óc ph∂n ∏nh trong c∏c tµi
li÷u k’ to∏n nÈi bÈ cÒa doanh nghi÷p. 

ßi”m Æ∏ng l≠u ˝ lµ th´ng tin trong b∂n b◊nh luÀn n™u tr™n cÒa nhµ
s∂n xu†t lµ hoµn toµn nh†t qu∏n vÌi c∏c tµi li÷u do nhµ s∂n xu†t
cung c†p cho ûy ban trong qu∏ tr◊nh ti’n hµnh Æi“u tra th˘c Æfia. 

C∏c lÀp luÀn nµy cÚng Æ∑ Æ≠Óc tr◊nh bµy tr˘c ti’p vÌi ûy ban
trong cuÈc Æi“u tr«n tÊ ch¯c tπi Brussels vÌi s˘ c„ m∆t cÒa c∏c
c∏n bÈ Æi“u tra cÒa vÙ ki÷n. Tı cuÈc h‰p nµy, r‚ rµng lµ c∏c c∏n
bÈ Æi“u tra trong vÙ ki÷n Æ∑ kh´ng hi”u nh˜ng tµi li÷u vµ ch¯ng
c¯ Æ≠Óc Æ≠a ra vµ x∏c minh trong qu∏ tr◊nh Æi“u tra tπi chÁ. 

Theo y™u c«u cÒa ûy ban, vi÷c gi∂i tr◊nh bÊ sung Æ∑ Æ≠Óc th˘c
hi÷n sau phi™n Æi“u tr«n. Trong nÁ l˘c gi∂i th›ch tµi li÷u “PhÙ lÙc
14(a)” Æ∑ cung c†p trong qu∏ tr◊nh Æi“u tra th˘c Æfia, nhµ s∂n
xu†t Æ∑ gi∂i th›ch quan Æi”m cÒa m◊nh mÈt l«n n˜a vµ cÚng cung
c†p cho ûy ban 02 danh s∏ch vÌi c∏c th´ng tin chi ti’t v“ doanh
sË b∏n natri sunfit vµ doanh sË b∏n phenol hÁn hÓp. Nh˜ng gi∂i
tr◊nh bÊ sung nµy Æ“u khºng Æfinh rªng c„ mÈt thfi tr≠Íng ri™ng
cho hai s∂n ph»m phÙ nµy. CÙ th”, tı nhi“u n®m, nhµ s∂n xu†t
Æ∑ th≠¨ng mπi h„a s∂n ph»m natri sunfit vµ phenol hÁn hÓp, vµ
gi∏ thfi tr≠Íng cÒa hai s∂n ph»m nµy r†t kh∏c so vÌi gi∏ para-
cresol. C„ ch¯ng c¯ v“ doanh sË b∏n hai s∂n ph»m phÙ nµy cÒa
nhµ s∂n xu†t b∏n cho c∏c kh∏ch hµng kh´ng li™n quan. 

Ngoµi ra, Æ” gi∂m bÌt t›nh t≠¨ng ÆËi v“ chi ph› s∂n xu†t d˘ to∏n
b◊nh qu©n tr™n mÈt Æ¨n vfi s∂n ph»m th” hi÷n trong c∏c tµi li÷u
nÈi bÈ cÒa nhµ s∂n xu†t, nhµ s∂n xu†t Æ∑ t›nh to∏n lπi c∏c chi
ph› ri™ng cÒa c∏c s∂n ph»m phÙ bªng hai ph≠¨ng ph∏p kh∏c
nhau. DÔ rªng tr™n th˘c t’ ph≠¨ng ph∏p mµ nhµ s∂n xu†t sˆ
dÙng Æ” chÿ ra cho U˚ ban c∏c chi ph› ri™ng bi÷t cÒa c∏c s∂n
ph»m phÙ c«n Æ≠Óc kh†u trı trong tÊng chi ph› s∂n xu†t n„i
chung d˘a tr™n trfi gi∏ b∏n hµng cÒa c∏c s∂n ph»m phÙ, c«n l≠u
˝ rªng c∂ hai ph≠¨ng ph∏p li™n quan Æ“u cho k’t qu∂ t≠¨ng t˘
nhau.

VÌi c∏c y’u tË tr™n, r‚ rµng lµ kh´ng c„ l˝ do g◊ Æ” ûy ban ph∂i
l≠Ïng l˘ trong vi÷c kh†u trı c∏c chi ph› ri™ng cÒa c∏c s∂n ph»m
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Nhµ s∂n xu†t th” hi÷n r‚ h‰ hi”u rªng ûy ban kh´ng ph∂n ÆËi,
v“ m∆t nguy™n tæc, vi÷c c∏c chi ph› cÙ th” li™n quan Æ’n c∏c s∂n
ph»m phÙ c„ th” Æ≠Óc kh†u trı kh·i tÊng chi ph› s∂n xu†t cÒa
s∂n ph»m li™n quan, vµ do Æ„ nhµ s∂n xu†t tin t≠Îng m◊nh Æ∑
cung c†p cho ûy ban ÆÒ ch¯ng c¯ vµ gi∂i tr◊nh Æ” thuy’t phÙc
ûy ban rªng kh´ng c„ g◊ c∂n trÎ ûy ban th˘c hi÷n kh†u trı hÓp
l˝ nh˜ng chi ph› cÒa c∏c s∂n ph»m phÙ trong c∏c sË li÷u t›nh
to∏n b∏n ph∏ gi∏ li™n quan tÌi nhµ s∂n xu†t. 

V“ v†n Æ“ nµy, nhµ s∂n xu†t Æ›nh kÃm vµo b∂n b◊nh luÀn cÒa
m◊nh c∏c b∂ng t›nh mÌi, phÔ hÓp vÌi c∏c sË li÷u Æ∑ cung c†p vµ
c∏c y™u c«u cÙ th” v“ nh˜ng Æi“u chÿnh c«n th˘c hi÷n ÆËi vÌi
c∏c chi ph› s∂n xu†t s∂n ph»m para-cresol (Æ” t›nh Æ’n c∏c chi
ph› cÒa c∏c s∂n ph»m phÙ), vµ th´ng tin li™n quan Æ’n c∏c chi
ph› cÙ th” cÒa c∏c s∂n ph»m phÙ Æ≠Óc t„m tæt trong mÈt b∂ng
sË li÷u Æ›nh kÃm (PhÙ lÙc 4) cÒa b∂n b◊nh luÀn. 

CuËi cÔng, cuËi th∏ng 7/2003, nhµ s∂n xu†t Æ∑ cung c†p cho ûy
ban - m∆c dÔ b∂ng c©u h·i cÒa ûy ban kh´ng h“ y™u c«u Æi“u
nµy - mÈt tµi li÷u bao gÂm c∏c h„a Æ¨n li™n quan Æ’n hoπt ÆÈng
b∏n hµng cÒa hai s∂n ph»m phÙ nµy nhªm ch¯ng minh rªng c„
mÈt thfi tr≠Íng ri™ng bi÷t kinh doanh hai s∂n ph»m phÙ ph∏t sinh
tı qu∏ tr◊nh s∂n xu†t cÒa s∂n ph»m para-cresol nµy, kÃm theo
c∂ c∏c th´ng b∏o x∏c nhÀn Æ∑ nhÀn Æ≠Óc thanh to∏n cho vi÷c
b∏n nh˜ng s∂n ph»m nµy. 

M∆c dÔ nhµ s∂n xu†t Æ∑ cung c†p cho ûy ban toµn bÈ nh˜ng
th´ng tin hi÷n c„ v“ v†n Æ“ c∏c s∂n ph»m phÙ nh≠ng ûy ban
v…n quy’t Æfinh c´ng bË Æ“ xu†t th´ng qua mÈt Quy’t Æfinh cÒa
HÈi ÆÂng Ch©u ¢u ∏p Æ∆t m¯c thu’ chËng b∏n ph∏ gi∏ ch›nh
th¯c vµ ch›nh th¯c thu lu´n c∂ kho∂n thu’ tπm thÍi ∏p dÙng ÆËi
vÌi hµng Trung QuËc nhÀp kh»u trong giai Æoπn tr≠Ìc Æ„ mµ
kh´ng c„ b†t k˙ thay ÆÊi nµo v“ quan Æi”m. C«n nh†n mπnh lµ
Æ“ xu†t nµy cÒa U˚ ban Æ≠Óc c´ng khai ngµy 18/8/2003 nµy vµ
Æ≠a l™n mπng internet thÀm ch› tr≠Ìc khi c„ b†t k˙ ph∂n hÂi nµo
ÆËi vÌi b∂n b◊nh luÀn mµ nhµ s∂n xu†t Æ≠a ra vµo th∏ng 7/2003. 

ûy ban gˆi b∂n nhÀn xät cÒa m◊nh v“ phi™n Æi“u tr«n vµ c∏c b◊nh
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phÙ kh·i c∏c chi ph› s∂n xu†t chung cÒa s∂n ph»m para-cresol.
Th˘c t’ lµ vi÷c kh†u trı nh≠ vÀy cÚng nh†t qu∏n vÌi th´ng l÷
cÒa ûy ban (vÙ ki÷n “sæt silicon”, OJ L 38/1990, trang 1, Æoπn
18). N„i c∏ch kh∏c, th´ng l÷ nh†t qu∏n cÒa ûy ban lµ kh†u trı
c∏c chi ph› Æ„ khi c´ng ty c„ th” ch¯ng minh Æ≠Óc rªng tr≠Ìc
nay m◊nh v…n th˘c hi÷n vi÷c kh†u trı Æ„.

Hai th∏ng sau, ûy ban gˆi cho nhµ s∂n xu†t v®n b∂n c´ng khai
ho∏ cuËi cÔng (t¯c b∂n c´ng khai c∏c c®n c¯ vµ lÀp luÀn mµ U˚
ban sœ sˆ dÙng Æ” ban hµnh Quy’t Æfinh cuËi cÔng v“ vÙ ki÷n
chËng b∏n ph∏ gi∏) vµ c∏c lÀp luÀn cÙ th” v“ c´ng ty li™n quan
Æ’n vi÷c b∏n ph∏ gi∏. Trong PhÙ lÙc I cÒa v®n b∂n nµy, ûy ban
Æ∑ sˆ dÙng sË li÷u do nhµ s∂n xu†t cung c†p Æ” t›nh c∏c chi ph›
s∂n xu†t ra s∂n ph»m para-cresol, nh≠ng v…n ti’p tÙc kh´ng
kh†u trı c∏c chi ph› cÙ th” cÒa hai s∂n ph»m phÙ. 

H¨n n˜a, trong Ph«n II cÒa v®n b∂n nµy (gi∂i th›ch vi÷c b∏n ph∏
gi∏), ûy ban tuy™n bË Æ∑ ti’n hµnh ph©n t›ch lπi c∏c b∂n b◊nh
luÀn Æ≠Óc nÈp sau khi ∏p dÙng m¯c thu’ tπm thÍi. Tuy nhi™n,
ûy ban lÀp luÀn rªng nhµ s∂n xu†t Æ∑ kh´ng ch¯ng minh Æ≠Óc
y™u c«u cÒa m◊nh bªng c∏c bªng ch¯ng v®n b∂n bÎi c∏c tµi li÷u
thu thÀp Æ≠Óc tπi hi÷n tr≠Íng chÿ ra rªng c∏c chi ph› tr˘c ti’p Æ∑
Æ≠Óc ph©n bÊ cho c∏c s∂n ph»m kh∏c nhau, Æi“u nµy phÔ hÓp
vÌi ph«n tr∂ lÍi b∂ng c©u h·i ban Æ«u vµ do Æ„ y™u c«u cÒa nhµ
s∂n xu†t bfi b∏c b·. 

Sau khi gˆi v®n b∂n c´ng khai ho∏ cuËi cÔng, mÈt cuÈc h‰p vÌi
nhµ s∂n xu†t Æ≠Óc tÊ ch¯c tπi trÙ sÎ cÒa ûy ban. Sau phi™n Æi“u
tr«n, nhµ s∂n xu†t Æ∑ cung c†p cho ûy ban mÈt b∂n tÀp hÓp c∏c
b◊nh luÀn vµ gi∂i tr◊nh c¨ b∂n v“ v†n Æ“ c∏c s∂n ph»m phÙ cÚng
nh≠ mÈt bµi ph©n t›ch cÒa c∏ nh©n ´ng TÊng gi∏m ÆËc nhµ s∂n
xu†t gˆi c∏c c∏n bÈ ûy ban. Trong ph«n b◊nh luÀn, nhµ s∂n xu†t
cho rªng c∏c nÈi dung gi∂i tr◊nh trong v®n b∂n c´ng khai ho∏
cÒa ûy ban Æ∑ d˘a tr™n mÈt sai s„t r‚ rµng khi Æ∏nh gi∏ s˘ kh∏c
bi÷t gi˜a c∏c s∂n ph»m phÙ ph∏t sinh tı vi÷c s∂n xu†t s∂n ph»m
para-cresol vµ c∏c s∂n ph»m kh∏c do doanh nghi÷p s∂n xu†t
trong giai Æoπn Æi“u tra. 
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xu†t ra s∂n ph»m bfi Æi“u tra mÈt kho∂n t≠¨ng ¯ng vÌi chi ph›
s∂n xu†t c∏c s∂n ph»m phÙ cÒa n„. Nh◊n chung, ûy ban Ch©u
¢u sœ ch†p thuÀn kh†u trı n’u nhµ xu†t kh»u c„ th” ch¯ng
minh Æ≠Óc rªng c∏c s∂n ph»m phÙ Æ„ Æ≠Óc b∏n ri™ng lŒ vµ n’u
h‰ cung c†p Æ≠Óc th´ng tin v“ c∏c chi ph› cho c∏c s∂n ph»m
phÙ Æ„.2 C„ 02 ph≠¨ng ph∏p kh†u trı chi ph› s∂n xu†t c∏c s∂n
ph»m phÙ kh·i chi ph› s∂n xu†t s∂n ph»m bfi Æi“u tra Æ≠Óc ûy
ban Ch©u ¢u vµ HÈi ÆÂng Ch©u ¢u ch†p thuÀn. 

Ph≠¨ng ph∏p th¯ nh†t x∏c Æfinh chi ph› s∂n xu†t ra s∂n ph»m
phÙ, bao gÂm c∏c chi ph› tr˘c ti’p dµnh cho vi÷c s∂n xu†t s∂n
ph»m phÙ, t∏ch kh·i c∏c chi ph› Æ” s∂n xu†t ra s∂n ph»m bfi Æi“u
tra. C∏ch th¯c phÊ bi’n nh†t Æ” t›nh c∏c chi ph› s∂n xu†t nµy lµ
t›nh to∏n Æ«u ra cÒa s∂n ph»m bfi Æi“u tra vµ s∂n ph»m phÙ tr™n
c¨ sÎ nguy™n li÷u Æ«u vµo. T†t c∂ c∏c hπng mÙc chi ph› cÙ th”,
v› dÙ chi ph› nguy™n vÀt li÷u, chi ph› lao ÆÈng vv... Æ“u Æ≠Óc t›nh
tr˘c ti’p theo l≠Óng Æ«u ra nµy. N’u ∏p dÙng ph≠¨ng ph∏p nµy,
chi ph› s∂n xu†t s∂n ph»m bfi Æi“u tra sœ kh´ng bao gÂm b†t k˙
mÈt chi ph› s∂n xu†t nµo ÆËi vÌi c∏c s∂n ph»m phÙ. 

Ph≠¨ng ph∏p th¯ hai lµ d˘a vµo trfi gi∏ b∏n hµng cÒa c∏c s∂n
ph»m phÙ. Kho∂n trfi gi∏ nµy sœ Æ≠Óc kh†u trı kh·i chi ph› s∂n
xu†t s∂n ph»m bfi Æi“u tra li™n quan vËn bao gÂm c∂ chi ph› s∂n
xu†t c∏c s∂n ph»m phÙ tr≠Ìc khi th˘c hi÷n vi÷c kh†u trı. 

Theo tuy™n bË cÒa U˚ ban Ch©u ¢u th◊ trong th˘c ti‘n ∏p dÙng,
kh´ng mÈt ph≠¨ng ph∏p nµo trong sË 02 ph≠¨ng ph∏p n„i tr™n
lµ Æ≠Óc ≠u ti™n ∏p dÙng trong c∏c vÙ Æi“u tra chËng b∏n ph∏ gi∏.
M∆c dÔ vÀy, v“ nguy™n tæc, vi÷c l˘a ch‰n chÒ y’u phÙ thuÈc vµo
kh∂ n®ng ch¯ng minh s˘ tÂn tπi cÒa c∏c s∂n ph»m phÙ vµ s˘ c«n
thi’t ph∂i kh†u trı chÛng cÒa nhµ s∂n xu†t. CÙ th”, nhµ s∂n xu†t
tr≠Ìc h’t ph∂i n™u r‚ h‰ ch‰n ph≠¨ng ph∏p nµo, vµ ti’p Æ„ nhµ
s∂n xu†t ph∂i th” hi÷n lµ m◊nh ∏p dÙng thËng nh†t mÈt ph≠¨ng
ph∏p vµ th¯ ba lµ ph∂i cung c†p c∏c sË li÷u vµ c∏c bªng ch¯ng
c«n thi’t Æ” ch¯ng minh cho nh˜ng y™u c«u cÒa m◊nh.
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luÀn li™n quan cÒa nhµ s∂n xu†t sau khi Quy’t Æfinh cuËi cÔng v“
vi÷c ∏p dÙng thu’ chËng b∏n ph∏ gi∏ Æ≠Óc c´ng bË. L«n Æ«u ti™n
trong qu∏ tr◊nh Æi“u tra, ûy ban cho rªng l˝ do Æ” kh´ng xem xät
Æ’n c∏c chi ph› cÒa c∏c s∂n ph»m phÙ lµ v◊ th´ng tin nµy Æ≠Óc
cho lµ Æ∑ nÈp sau thÍi hπn tr∂ lÍi B∂ng c©u h·i vµ chÿ mÈt ngµy
tr≠Ìc khi nh„m Æi“u tra l™n Æ≠Íng ti’n hµnh vi÷c Æi“u tra th˘c
Æfia. ûy ban cÚng khºng Æfinh rªng trong qu∏ tr◊nh Æi“u tra th˘c
Æfia, nhµ s∂n xu†t Æ∑ cung c†p bªng ch¯ng cho th†y c∏c chi ph›
cÒa s∂n ph»m phÙ Æ≠Óc th” hi÷n ri™ng bi÷t trong c∏c b∂ng t›nh
chi ph› vµ c´ng ty Æ∑ x∏c nhÀn rªng c∏c chi ph› nµy Æ≠Óc ph©n
bÊ cho c∏c s∂n ph»m kh∏c nhau. ûy ban ti’p tÙc n™u rªng nhµ
s∂n xu†t Æ∑ khºng Æfinh trong phi™n Æi“u tr«n cuËi cÔng rªng
ch›nh c´ng ty Æ∑ kh´ng kh†u trı trong b∂ng k’ to∏n chi ph› nÈi
bÈ chi ph› s∂n xu†t cÒa hai s∂n ph»m kh·i chi ph› s∂n xu†t cÒa
s∂n ph»m li™n quan. CuËi cÔng, ûy ban cho rªng Æ“ nghfi kh†u
trı doanh thu b∏n hµng cÒa c∏c s∂n ph»m phÙ Æ≠Óc Æ≠a ra sau
khi c„ b∂n c´ng khai ho∏ tπm thÍi vµ do Æ„ c∏c doanh thu b∏n
hµng Æ„ kh´ng th” Æ≠Óc x∏c minh vµ kh†u trı. 

Nhµ s∂n xu†t tr∂ lÍi v®n b∂n cuËi cÔng nµy cÒa ûy ban rªng
m◊nh h’t s¯c th†t v‰ng khi ûy ban thÀm ch› cfln kh´ng cË gæng
hi”u v†n Æ“ c∏c s∂n ph»m phÙ. Nhµ s∂n xu†t cÚng khºng Æfinh
rªng m◊nh coi lÀp luÀn cho rªng toµn bÈ c∏c th´ng tin nÈp sau
thÍi hπn tr∂ lÍi B∂ng c©u h·i Æ“u kh´ng Æ≠Óc xem xät lµ hoµn
toµn tr∏i ng≠Óc vÌi t†t c∂ c∏c phi™n Æi“u tr«n sau Æ„ vµ c∏c y™u
c«u cÒa ûy ban v“ vi÷c cung c†p th™m th´ng tin vµ lµ mÈt s˘ vi
phπm quy“n t˘ b∂o v÷ cÒa nhµ s∂n xu†t. 

2.2. V“ c∏c nguy™n tæc xˆ l˝ ÆËi vÌi s∂n ph»m
phÙ trong Æi“u tra chËng b∏n ph∏ gi∏
ß” x∏c Æfinh gi∏ th´ng th≠Íng theo c∏ch “t˘ x©y d˘ng” th◊ ng≠Íi
ta ph∂i t›nh to∏n chi ph› s∂n xu†t. Vµ n’u qu∏ tr◊nh s∂n xu†t ra
s∂n ph»m bfi Æi“u tra ÆÂng thÍi cÚng s∂n xu†t ra c∏c s∂n ph»m
phÙ kh∏c th◊ sœ lµm n∂y sinh v†n Æ“: vi÷c s∂n xu†t ra c∏c s∂n
ph»m phÙ ∂nh h≠Îng nh≠ th’ nµo Æ’n chi ph› s∂n xu†t ra s∂n
ph»m bfi Æi“u tra, cÙ th” lµ c„ c«n kh†u trı kh·i tÊng chi ph› s∂n

80

MóT S  ̌V| KIåN CHˇNG BÉN PHÉ GIÉ TÑI EU-TRUNG QUˇC

2 Xem v› dÙ cÙ th” tπi Quy’t Æfinh cÒa HÈi ÆÂng sË 341/90 ngµy 5/2/1990 v“ nhÀp kh»u
sæt silicon, Æoπn 18, (O.J. (1990) SË L 38/1).

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


tin mµ nhµ s∂n xu†t Æ∑ Æ÷ tr◊nh vµ Æ” x∏c minh rªng c∏c tµi li÷u
thu thÀp tπi chÁ lµ hoµn toµn phÔ hÓp vÌi b∂n tr∂ lÍi B∂ng c©u
h·i ban Æ«u vµ v®n b∂n ngµy 18/11/2002.

CuËi cÔng, nhµ s∂n xu†t lÀp luÀn rªng ûy ban, bªng vi÷c mÎ
rÈng phπm vi s∂n ph»m bfi Æi“u tra ra c∂ hai s∂n ph»m phÙ vµ
gÈp c∂ hai s∂n ph»m phÙ nµy Æ” x∏c Æfinh gi∏ th´ng th≠Íng, Æ∑
vi phπm ngh‹a vÙ c»n tr‰ng, ngh‹a vÙ qu∂n trfi tËt c´ng vi÷c vµ
ßi“u 2 cÒa Quy tæc v“ chËng b∏n ph∏ gi∏ cÒa EC. 

Nhµ s∂n xu†t Æ∑ Æ÷ tr◊nh l™n Tfla S¨ th»m Ch©u ¢u b∂n “PhÙ lÙc
14a” trong Æ„ c„ c∏c sË li÷u cÙ th” li™n quan Æ’n para-cresol, vÌi
Æi”m kh∏c bi÷t lµ l«n nµy nhµ s∂n xu†t Æ∑ Æ” ri™ng vµ Æ∏nh d†u
c∏c chi ph› cÙ th” cÒa c∏c s∂n ph»m phÙ. Nhµ s∂n xu†t khºng
Æfinh rªng PhÙ lÙc 14a cho th†y chi ph› cho c∏c s∂n ph»m phÙ
ch≠a Æ≠Óc kh†u trı kh·i chi ph› s∂n xu†t cÒa s∂n ph»m para-
cresol, v› dÙ nh≠ chi ph› cho nguy™n vÀt li÷u. V◊ vÀy, nhµ s∂n xu†t
khºng Æfinh rªng c∏c kho∂n chi ph› n™u trong PhÙ lÙc 14a ch≠a
t›nh Æ’n c∏c chi ph› cho c∏c s∂n ph»m phÙ vµ v◊ vÀy nh˜ng chi
ph› nµy v…n c«n Æ≠Óc kh†u trı vµ rªng ûy ban Æ∑ kh´ng chÿ b·
qua t†t c∂ c∏c tµi li÷u mµ nhµ s∂n xu†t vÌi tinh th«n hÓp t∏c t›ch
c˘c vµ Æ«y ÆÒ nh†t cÒa m◊nh Æ∑ nÁ l˘c thu thÀp vµ nÈp cho ûy
ban mµ cfln kh´ng hi”u Æ≠Óc nh˜ng tµi li÷u mµ lœ ra Æ∑ lµ c¨ sÎ
Æ” h‰ Æ≠a ra k’t luÀn cÒa m◊nh, cÙ th” lµ nh˜ng tµi li÷u Æ∑ Æ≠Óc
thu thÀp trong qu∏ tr◊nh ti’n hµnh Æi“u tra th˘c Æfia vµ trong qu∏
tr◊nh tr∂ lÍi B∂ng c©u h·i Æi“u tra ban Æ«u. Nhµ s∂n xu†t cho rªng
ûy ban Æ∑ c„ t†t c∂ c∏c tµi li÷u c«n thi’t vµ nh˜ng gi∂i th›ch r‚
rµng vµo thÍi Æi”m hoµn t†t vi÷c Æi“u tra th˘c Æfia Æ” c„ th” k’t
luÀn rªng chi ph› cho hai s∂n ph»m phÙ ri™ng bi÷t nµy ph∂i Æ≠Óc
kh†u trı kh·i chi ph› s∂n xu†t cÒa para-cresol. 

V“ v†n Æ“ nµy, nhµ s∂n xu†t Æ“ nghfi Tfla S¨ th»m Ch©u ¢u,
tr™n c¨ sÎ c∏c nguy™n tæc tË tÙng, y™u c«u ûy ban cung c†p cho
Tfla bi™n b∂n cÒa cuÈc Æi“u tra th˘c Æfia cÚng nh≠ c∏c t›nh to∏n
cÒa ûy ban li™n quan Æ’n vi÷c x∏c Æfinh thi÷t hπi. 

Th˘c t’, Tfla Æ∑ y™u c«u ûy ban cung c†p bi™n b∂n cÒa cuÈc
Æi“u tra th˘c Æfia, vµ ûy ban cung c†p tµi li÷u nµy. Bi™n b∂n nµy
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Nh≠ vÀy, n’u ch‰n ph≠¨ng ph∏p th¯ nh†t, nhµ s∂n xu†t xu†t
kh»u sœ ph∂i cung c†p c∏c bªng ch¯ng r‚ rµng ch¯ng minh c∏c
chi ph› s∂n xu†t ra s∂n ph»m Æang bfi Æi“u tra vµ chi ph› cho c∏c
s∂n ph»m ph»m phÙ cÒa n„ mÈt c∏ch ri™ng rœ vµ gi∂i th›ch m◊nh
Æ∑ ph©n bÊ nh˜ng chi ph› Æ„ nh≠ th’ nµo.

N’u ch‰n ph≠¨ng ph∏p th¯ hai, nhµ s∂n xu†t xu†t kh»u sœ ph∂i
tr◊nh cho ûy ban tÊng chi ph› s∂n xu†t vµ ti’p Æ„ lµ trfi gi∏ b∏n
hµng cÒa s∂n ph»m phÙ, cÙ th” lµ l≠Óng b∏n vµ gi∏ b∏n. 

3. kH∏NG C∏O RA TflA S• TH»M CH¢U ¢U
Y£U C«U B∑I B· QUY’T ßfiNH (VÙ T-413/03)

Ngµy 14/12/2003, c®n c¯ ßi“u 230 Hi÷p Æfinh EU, nhµ s∂n xu†t
Trung QuËc li™n quan Æ∑ Æ÷ Æ¨n kh∏ng c∏o l™n Tfla S¨ th»m
Ch©u ¢u y™u c«u hÒy Quy’t Æfinh cÒa HÈi ÆÂng (EC) sË
1656/2003 ngµy 11/9/2003 v“ vi÷c ∏p dÙng thu’ chËng b∏n ph∏
gi∏ ch›nh th¯c vµ thu ch›nh th¯c kho∂n thu’ tπm thÍi ÆËi vÌi
para-cresol nhÀp kh»u c„ xu†t x¯ tı n≠Ìc CÈng hfla Nh©n d©n
Trung Hoa. 

Nhµ s∂n xu†t cho rªng HÈi ÆÂng Ch©u ¢u (vµ ûy ban) lœ ra ph∂i
bi’t, ngay khi c„ b∂n tr∂ lÍi ban Æ«u cÒa nhµ s∂n xu†t ÆËi vÌi
B∂ng c©u h·i Æi“u tra ngµy 8/11/2002, v“ s˘ tÂn tπi cÒa hai s∂n
ph»m phÙ (natri sunfit vµ phenol hÁn hÓp) cÚng nh≠ c∏c chi ph›
s∂n xu†t cÙ th” cÒa chÛng vµ rªng trong m‰i tr≠Íng hÓp, HÈi
ÆÂng (vµ ûy ban) lœ ra ph∂i bi’t Æ«y ÆÒ v“ c∏c y’u tË nµy muÈn
nh†t lµ vµo ngµy 18/11/2002 (c„ ngh‹a lµ b∂y ngµy tr≠Ìc ngµy
Æi“u tra th˘c Æfia) khi nhµ s∂n xu†t bÊ sung lµm r‚ ph«n tr∂ lÍi
ban Æ«u cÒa m◊nh ÆËi vÌi B∂ng c©u h·i v“ chi ph› s∂n xu†t c∏c
s∂n ph»m phÙ. 

H¨n n˜a, nhµ s∂n xu†t cho rªng, trong qu∏ tr◊nh Æi“u tra th˘c
Æfia, c∏c c∏n bÈ Æi“u tra Æ∑ c„ ÆÒ thÍi gian Æ” lµm r‚ c∏c th´ng
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v†n Æ“ vÌi s˘ c»n tr‰ng Æ«y ÆÒ Æ” tı Æ„ c„ th” x©y d˘ng gi∏
th´ng th≠Íng mÈt c∏ch hÓp l˝. 

CuËi cÔng, Tfla Æ∑ hÒy mÈt ph«n Quy’t Æfinh bfi kh∏ng c∏o, ph«n
li™n quan Æ’n nhµ s∂n xu†t Æ∑ kh∏ng c∏o; Toµ cho rªng kh´ng
c«n thi’t ph∂i Æ≠a ra lÀp luÀn v“ b†t k˙ c®n c¯ hu˚ nµo kh∏c
cÚng nh≠ kh´ng c«n ph∂i y™u c«u U˚ ban th˘c hi÷n c∏c t›nh
to∏n x∏c Æfinh thi÷t hπi mµ ngµnh s∂n xu†t CÈng ÆÂng ph∂i
chfiu.. 

S∏u th∏ng sau ph∏n quy’t nµy cÒa Tfla, ûy ban Æ∑ Æ®ng mÈt
th´ng b∏o li™n quan Æ’n c∏c bi÷n ph∏p chËng b∏n ph∏ gi∏ ÆËi
vÌi para-cresol nhÀp kh»u c„ xu†t x¯ tı Trung QuËc n™u r‚ rªng
theo ph∏n quy’t cÒa Tfla, c∏c kho∂n thu’ chËng b∏n ph∏ gi∏
ch›nh th¯c Æ∑ thu theo Quy’t Æfinh n™u Î ph«n tr™n ÆËi vÌi hµng
para-cresol nhÀp kh»u, bao gÂm c∂ c∏c kho∂n thu’ tπm thÍi Æ∑
bfi thu ch›nh th¯c theo ßi“u 2 cÒa Quy’t Æfinh, sœ Æ≠Óc hoµn lπi.
L≠u ˝ lµ vi÷c hoµn thu’ theo th´ng b∏o n„i tr™n chÿ giÌi hπn Î
c∏c kho∂n thu’ Æ∑ nÈp cho hµng nhÀp kh»u tı nhµ s∂n xu†t
Trung QuËc Æ∑ Æπt Æ≠Óc l÷nh hu˚ Æ„. Vi÷c hoµn thu’ sœ Æ≠Óc
th˘c hi÷n tr™n c¨ sÎ y™u c«u cÒa nhµ s∂n xu†t li™n quan gˆi Æ’n
c∏c c¨ quan h∂i quan c„ th»m quy“n cÒa quËc gia y™u c«u theo
c∏c qui Æfinh v“ h∂i quan hi÷n hµnh cÒa CÈng ÆÂng.

H÷ qu∂ cÒa ph∏n quy’t lµ nhµ s∂n xu†t li™n quan kh´ng cfln
ph∂i chfiu c∏c bi÷n ph∏p chËng b∏n ph∏ Æ≠Óc ∏p dÙng theo
Quy’t Æfinh (EC) sË 1656/2003 ngµy 11/9/2003 n˜a.

4. K’T LUÀN 

VÙ ki÷n chËng b∏n ph∏ gi∏ m∆t hµng para-cresol lµ mÈt vÙ r†t
Æ∏ng chÛ ˝ bÎi vÙ nµy n™u l™n mÈt sË v†n Æ“ quan tr‰ng mµ c∏c
nhµ s∂n xu†t xu†t kh»u cÒa c∏c n≠Ìc mµ ûy ban Ch©u ¢u coi
lµ c„ n“n kinh t’ phi thfi tr≠Íng (nh≠ Trung QuËc vµ Vi÷t Nam)
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cho th†y c∏c lÀp luÀn cÒa ûy ban rªng chi ph› cho c∏c s∂n ph»m
phÙ Æ∑ Æ≠Óc ph©n bÊ vµo chi ph› s∂n xu†t cÒa para-cresol chÿ
d˘a tr™n mÈt c©u h·i mi÷ng ÆËi vÌi nhµ s∂n xu†t rªng c∏c chi
ph› cÒa c∏c s∂n ph»m phÙ Æ∑ Æ≠Óc ph©n bÊ trong h÷ thËng k’
to∏n cÒa nhµ s∂n xu†t hay ch≠a. Bi™n b∂n nµy cho th†y ûy ban
Æ∑ hi”u ho∆c ch›nh x∏c h¨n lµ Æ∑ hi”u l«m c©u tr∂ lÍi bªng
mi÷ng cÒa nhµ s∂n xu†t lµ Æ∑ Æ≠Óc ph©n bÊ. 

Tuy nhi™n, Tfla Æ∑ ph∏t hi÷n ra rªng ûy ban, vµ ti’p Æ„ lµ HÈi
ÆÂng Ch©u ¢u, Æ∑ phπm ph∂i sai l«m nghi™m tr‰ng khi tı chËi
ti’n hµnh ki”m tra lπi, sau khi c„ Quy’t Æfinh S¨ bÈ, Æ” x∏c Æfinh
lπi xem li÷u vi÷c xˆ l˝ ÆËi vÌi c∏c chi ph› cho s∂n ph»m phÙ vµo
giai Æoπn Æ„ c„ phÔ hÓp hay kh´ng, vµ do vÀy Æ∑ ti’p tÙc mæc
sai l«m trong vi÷c Æ∏nh gi∏ tÌi tÀn giai Æoπn Æ≠a ra Quy’t Æfinh
cuËi cÔng (Quy’t Æfinh bfi kh∏ng c∏o), vµ nh≠ vÀy Æ∑ vi phπm
ngh‹a vÙ ki”m tra c»n tr‰ng nh≠ Æ∑ cam k’t Î giai Æoπn Æ≠a ra
Quy’t Æfinh S¨ bÈ. Tfla nh†n mπnh rªng n„i nh≠ vÀy kh´ng c„
ngh‹a lµ HÈi ÆÂng Ch©u ¢u lœ ra Æ∑ ph∂i th˘c hi÷n vi÷c kh†u trı
theo Æ“ nghfi cÒa nhµ s∂n xu†t chÿ tr™n c¨ sÎ nh˜ng th´ng tin mµ
nhµ s∂n xu†t cung c†p vµo thÍi Æi”m tr≠Ìc vµ sau khi c„ Quy’t
Æfinh S¨ bÈ. Tfla ∏n kh´ng th” Æ∏nh gi∏ tr≠Ìc mÈt gi∂i ph∏p vËn
chÿ c„ Æ≠Óc khi ti’n hµnh t∏i ki”m tra k¸ l≠Ïng. Vµ Tfla cÚng
kh´ng cho rªng th´ng tin Æ„ c„ ch†t l≠Óng hoµn h∂o vµ c„ th”
Æ≠Óc ch†p thuÀn mµ kh´ng c«n th»m tra; 

Tuy nhi™n, trong hoµn c∂nh cÙ th” cÒa vÙ vi÷c nµy vµ tr™n c¨
sÎ nh˜ng th´ng tin Æ„, Tfla cho rªng ûy ban vµ HÈi ÆÂng Ch©u
¢u lœ ra Æ∑ ph∂i th†y rªng quan Æi”m cÒa m◊nh tπi giai Æoπn Æ≠a
ra Quy’t Æfinh S¨ bÈ Æ∑ Æ≠Óc Æ≠a ra vÈi vµng vµ rªng, vÌi ngh‹a
vÙ c»n tr‰ng, h‰ c«n ph∂i ki”m tra lπi v†n Æ“ v“ c∏c s∂n ph»m
phÙ mÈt c∏ch k¸ l≠Ïng Æ” c„ th” t›nh to∏n gi∏ th´ng th≠Íng mÈt
c∏ch hÓp l˝. 

V◊ vÀy, Tfla k’t luÀn rªng trong hoµn c∂nh cÙ th” cÒa vÙ vi÷c
nµy, ûy ban vµ HÈi ÆÂng Ch©u ¢u, c∂ tr≠Ìc vµ sau khi c„ Quy’t
Æfinh S¨ bÈ, Æ∑ kh´ng th˘c hi÷n ngh‹a vÙ ph∂i xem xät t†t c∂ c∏c
hoµn c∂nh, Æi“u ki÷n li™n quan vµ Æ∏nh gi∏ c∏c kh›a cπnh cÒa
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trong c∏c Æi“u tra chËng b∏n ph∏ gi∏ ph∂i ÆËi m∆t. ß©y cÚng lµ
mÈt v› dÙ thÛ vfi v“ c∏ch th¯c x©y d˘ng gi∏ th´ng th≠Íng. 

CÙ th”, vÙ ki÷n nµy cho th†y rªng ngay c∂ trong tr≠Íng hÓp c∏c
nhµ s∂n xu†t xu†t kh»u c„ th” bfi Æ≠Óc h≠Îng s˘ ÆËi xˆ theo quy
ch’ n“n kinh t’ thfi tr≠Íng, vi÷c x∏c Æfinh gi∏ th´ng th≠Íng v…n
c„ th” lµ mÈt v†n Æ“ kh„ kh®n vµ n’u kh´ng Æ≠Óc th˘c hi÷n mÈt
c∏ch ÆÛng Ææn th◊ nh˜ng k’t qu∂ c„ th” sai l÷ch Æ∏ng k” theo
h≠Ìng b†t lÓi cho nhµ s∂n xu†t xu†t kh»u. VÙ vi÷c nµy nh†n
mπnh t«m quan tr‰ng cÒa vi÷c c∏c nhµ s∂n xu†t xu†t kh»u ph∂i
lu´n thÀn tr‰ng ÆËi vÌi nh˜ng t›nh to∏n mµ c¨ quan Æi“u tra th˘c
hi÷n vµ ph∂i c„ h÷ thËng sÊ s∏ch k’ to∏n Æ≠Óc l≠u gi˜ ÆÛng
c∏ch, cho phäp x∏c Æfinh r‚ rµng t†t c∂ c∏c hπng mÙc chi ph›
Æ≠Óc bao gÂm trong (ho∆c Æ≠Óc kh†u trı kh·i) chi ph› s∂n xu†t
cÒa s∂n ph»m Æang bfi Æi“u tra. Tr™n th˘c t’, m‰i y™u c«u Æi“u
chÿnh ho∆c kh†u trı ÆËi vÌi chi ph› s∂n xu†t Æ“u ph∂i Æ≠Óc
ch¯ng minh tr™n c¨ sÎ nh˜ng sË li÷u ghi trong sÊ s∏ch k’ to∏n
cÒa c´ng ty.

VÙ vi÷c nµy cÚng cho th†y t«m quan tr‰ng Æ∆c bi÷t cÒa vi÷c
Æi“u tra th˘c Æfia ÆËi vÌi thµnh c´ng cuËi cÔng cÒa mÈt vÙ ki÷n
vµ s˘ c«n thi’t cÒa vi÷c c´ng ty ph∂i ch¯ng minh Æ≠Óc t†t c∂
nh˜ng khi’u nπi cÒa m◊nh mÈt c∏ch th·a Æ∏ng trong thÍi gian
di‘n ra vi÷c Æi“u tra th˘c Æfia n’u c´ng ty muËn c„ c¨ hÈi th†y
nh˜ng khi’u nπi Æ„ cÒa m◊nh Æ≠Óc ûy ban Ch©u ¢u ch†p thuÀn.
Tuy nhi™n, vÙ vi÷c nµy cÚng cho th†y rªng vi÷c Æ∏nh gi∏ cÒa ûy
ban Ch©u ¢u ÆËi vÌi c∏c v†n Æ“ mµ c´ng ty tr◊nh l™n v…n cfln
Æ≠Óc ki”m so∏t bÎi Tfla ∏n Ch©u ¢u vµ rªng ûy ban c„ ngh‹a
vÙ xem xät nh˜ng v†n Æ“ mµ c´ng ty Æ∑ Æ÷ tr◊nh vÌi mÈt s˘ c»n
tr‰ng vµ th∏i ÆÈ c«u thfi. V◊ vÀy, t†t c∂ c∏c nhµ s∂n xu†t xu†t
kh»u li™n quan trong c∏c cuÈc Æi“u tra chËng b∏n ph∏ gi∏ cÒa
EC c«n ghi nhÌ Æ’n kh∂ n®ng y™u c«u tfla ∏n xem xät lπi khi g∆p
ph∂i nh˜ng v†n Æ“ ki”u nh≠ thi’u c»n tr‰ng ho∆c vi phπm c∏c
ngh‹a vÙ tË tÙng r‚ rµng cÒa ûy ban vµ/ho∆c vi phπm quy“n t˘
b∂o v÷ cÒa c´ng ty.
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CASE STUDY No 2

Country initiating the investigation: European Communities (EC)
Product under investigation: Para-cresol
Countries under investigation: People's Republic of China

The anti-dumping investigation on para-cresol is an important
case for foreign producers/exporters in the anti-dumping
practice of the European Commission. The importance of the
case is due in particular to the following factors:

q It highlights the importance of the issue of the treatment
of by-products in the calculation of a constructed normal
value and, more generally, the difficulties associated
with the construction of the normal value itself;

q The definitive findings of the European Commission
were successfully challenged by one Chinese producer
before the European Court of First Instance (CFI) on the
basis of the European Commission's lack of due
diligence in conducting the anti-dumping investigation;

q Following the decision of the CFI, the Commission
issued a notice announcing that all duties paid on
imports of para-cresol manufactured by that specific
producer should be reimbursed as well as that the
producer in question would no longer be subject to anti-
dumping duties.
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interest of the Community. The complaint is firstly analyzed by the
Complaints Office and subsequently passes through a so-called
“inter-service-consultation” with the European Commission. If no
major objections are raised during this consultation, the complaint
will be transferred to the Director General of DG TRADE and
subsequently to the cabinet of the Trade Commissioner.
Following their approval the complaint is submitted to the
Advisory Committee for definitive approval by the Member
States. Once the Advisory Committee has approved the
complaint the initiation of the investigation will be published in the
Official Journal of the EU (“Notice of initiation”). In practice, the
Community informs the competent authorities of a targeted
country 10 days before the publication of the NoI. This
information is very important for the exporters/producers located
in the targeted country, in so far as it allows them to identify
whether their own products fall in the scope of the investigation
and if there is a need to co-operate in this proceeding. 

In this regard it should also be noted that the investigation
covered two complementary assessments (i.e. a dumping
analysis and an injury analysis) carried out by two different
teams of case-handlers. 

The investigation was based on a so-called “Investigation Period”
(hereinafter referred to as “IP”) which covers usually a time-period
of at least 6 months (see Article 6(1) of the basic Regulation). In
practice, the IP covers a period of 12 months preceding the NoI.
The IP of dumping for the present case, selected by the
Commission, was from 1 April 2001 to 31 March 2002.

For the purposes of the injury assessment the Commission may
also take into account the evolution of the injury factors for a
longer period preceding the NoI, usually covering 3 to 4
previous marketing years. In the present case, the examination
of trends in the context of the injury analysis covered the period
from 1 January 1998 to the end of the IP, i.e. 31 March 2002.
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1. Historical Evolution of the
proceeding 

1.1.Initiation of the anti-dumping proceeding
The complaint was lodged on 13 May 2002 by the English
company Degussa Knottingley Ltd, the sole producer in the
Community representing 100 % of the Community production of
para-cresol.3

On 27 June 2002, the Commission announced, by way of a
Notice of Initiation (hereinafter referred to as “NoI”) in the
Official Journal of the European Union, the initiation of anti-
dumping proceedings concerning imports of para-cresol
originating from the People's Republic of China (China). The
initiation was in line with Article 5.9 of the EC antidumping
Regulation, which provides that if there is sufficient evidence to
justify initiating a proceeding, the Commission shall do so within
45 days of the lodging of the complaint. 

It should be recalled that according to Article 5 (2) of the basic
Regulation the complainant has to provide “sufficient evidence”
to the Commission (i.e. the Complaints Office of DG TRADE)
showing the existence of (i) dumping, (ii) injury suffered by the
Community industry, (iii) a causal link between the alleged
dumping and the alleged injury suffered and demonstrating (iv)
that the adoption of antidumping measures would be in the

88

TYPICAL ANTIDUMPING CASES
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analogue country and seven users. The Commission sought
and verified all the information it deemed necessary for the
purpose of a determination of dumping, resulting injury and
Community interest. Verification visits were carried out at the
premises of two Chinese exporting producers, one producer
from the analogue country, the Community producer and one
Community user.

1.4. Like product
The product allegedly being dumped was para-cresol with a
minimum para-isomer, purity of 97 %, calculated on a net dry
basis, originating in the People’s Republic of China (hereinafter
referred to as ëthe product concerned'), classifiable within CN
code ex 2907 12 00. 

The Commission examined whether, and found that all para-
cresol is alike, as it has the same basic physical and chemical
characteristics and essentially the same uses. This was
confirmed both by the on-the-spot investigation of the
Community producer and the majority of the users. It was found
that the para-cresol manufactured in the China and sold
domestically, as well as that exported to the Community, the
product sold on the domestic market of the analogue country
and that manufactured and sold in the Community by the
Community industry have basically the same physical and
chemical characteristics and the same uses. Thus, the
Commission considered all the above products to be alike
within the meaning of Article 1(4) of the basic Regulation.

1.5. Investigation of Dumping

1.5.1. Market Economy Treatment (MET)

Pursuant to article 2(7)(b) of the basic Regulation, in anti-
dumping investigations concerning imports originating in China,
normal value shall be determined in accordance with paragraphs
1 to 6 of article 2 for those exporting producers which can show
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1.2. Sampling
In view of the large number of Chinese exporting producers
listed in the complaint, the Commission initially indicated that it
might be necessary to apply sampling in accordance with Article
17 of the basic Regulation. In order to enable the Commission
to decide whether sampling would be necessary and, if so, to
select a sample, all exporting producers were requested to
make themselves known to the Commission and to provide, as
specified in the NoI, basic information on their activities related
to the product concerned during the investigation period (1 April
2001 to 31 March 2002). The Commission, after having
examined the information submitted by exporting producers and
due to the low number of replies to the sampling questions (only
two exporting producers cooperated and submitted the
requested information), decided that sampling was not
necessary.

1.3. Collection of information
The Commission does not consider China as a market
economy country for the purposes of anti-dumping
investigations, although individual Chinese companies may
apply for being considered as operating in market economy
conditions which may lead to the use, by the European
Commission's anti-dumping case-handlers, of the exporters'
own data. The European Commission, in order to allow
exporting producers in China to submit a claim for market
economy treatment (MET) or individual treatment (IT), sent
claim forms to the Chinese exporting producers known to be
concerned. Duly completed claim forms for MET and IT were
received from two exporting producers. 

The Commission also sent questionnaires to parties known to
be concerned and to all the other companies that made
themselves known within the deadlines set out in the NoI.
Replies were received from the complaining Community
producer, two exporting producers, one producer in the
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relevant with respect to the Commission's assessment whether
or not a particular company meets the criteria for MET: 

- The presence, in the governing bodies of the
company (Board of Directors, etc.), of State
representatives or persons appointed by the State or
the local governments which may, potentially or
actually, influence the business decisions of the
company;

- Provisions allowing, in a way or another, State
representatives to interfere with the business
decisions of the company. In this regard, the analysis
by the Commission of the articles of association of
the company requesting MET is particularly
important;

- The fact that the company keeps its accounting
records in line with International Accounting
Standards (now IFRS) and is able to produce audited
accounts signed by independent auditors. This
criterion has become of primary importance,
considering recent Commission practice;

- Whether the Company benefits from any form of
public support in the form of preferential rates for
energy supply, land lease contracts, supply of raw
materials or any other subsidy schemes. In principle,
the Commission will try to assess whether all inputs
and assets having an impact on the costs and on the
financial situation of the Company have been
obtained at “market value”.

1.5.2. Analogue country

For all other producers which were not granted MET, the normal
value had to be established in accordance with the provision of
Article 2(7)(a) of the Basic Regulation, i.e. on the basis of the
prices or constructed value of the so called “analogue country”,
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that they meet the criteria laid down in article 2(7)(c) of the
Regulation, i.e. that market economic conditions prevail in
respect of the manufacture and sale of the product concerned. 

The criteria laid down in the Regulation are as follows:

- Decisions of firms regarding prices, costs and inputs,
including for instance raw materials, cost of
technology and labour, output, sales and investment,
are made in response to market signals reflecting
supply and demand, and without significant State
interference in this regard, and costs of major inputs
substantially reflect market values;

- Firms have one clear set of basic accounting records
which are independently audited in line with
international accounting standards and are applied
for all purposes;

- The production costs and financial situation of firms
are not subject to significant distortions carried over
from the former non-market economy system, in
particular in relation to depreciation of assets, other
write-offs, barter trade and payment via
compensation of debts;

- The firms concerned are subject to bankruptcy and
property laws which guarantee legal certainty and
stability for the operation of firms, and;

- Exchange rate conversions are carried out at the
market rate.

As mentioned above, two exporting producers requested MET.
The Commission found that they both fulfilled the required
criteria and could be granted MET. The assessment of the
Commission was based on the response to the MET claim form
supplied by the companies as well as on the information
collected during the on-spot verification. Without being an
exhaustive list, the following elements are usually particularly
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cresol were representative, i.e. whether the total volume of such
sales represented at least 5 % of the total export sales volume
to the Community. The investigation showed that the domestic
sales of both cooperating exporting producers were
representative.

The Commission subsequently examined whether the domestic
sales of the companies could be considered as being made in
the ordinary course of trade pursuant to Article 2(4) of the basic
Regulation. This was done by establishing the proportion of
domestic sales to independent customers not sold at a loss on
the domestic market during the IP. As less than 10 % of the
domestic sales of the like product during the IP of both Chinese
exporting producers concerned were profitable, normal value
had to be constructed in accordance with Article 2(3) of the
basic Regulation. 

Normal value was constructed on the basis of each exporting
producer’s own cost of manufacturing plus a reasonable
amount for selling, general and administrative (SG&A)
expenses and for profit. 

The own SG&A expenses of the companies could be used
because the domestic sales of the like product made by both
exporting producers were representative as defined in Article
2(2) of the basic Regulation, i.e. the domestic sales of each
company accounted for more than 5 % of the exports of the
product concerned by the respective company. 

For the profit margin, in accordance with Article 2(6)(b) of the
basic Regulation, the profit margin of the same general
category of products in the domestic market was used. In this
particular case, the companies were selling other basic organic
chemicals than para-cresol, which were considered to belong to
the “same general category of product”. Although there is no
precise definition for the “same general category of products”,
products falling under this definition usually share a certain level
of similarity with the product under investigation, for example
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which is a market economy country. 

In the present case, the analogue country used by the
complainant was Japan. The Commission contacted all the
known producers of para-cresol outside the European
Community and China (one producer in India, Japan and the
USA), although the producers in Japan and India refused to
cooperate in the proceeding. In addition, the vast majority of the
production in India was for captive use. 

Since the USA producer’s sales were representative, as
domestic sales accounted for more than 5 % of the exports of
the product concerned originating in China to the Community
and there were no substantial import restrictions, the
Commission decided to use the USA as an appropriate
analogue country.

It must be noted that, although allowed by China's accession
protocol to the WTO, the practice of using an analogue country
is somewhat questionable, since very significant differences
may exist, in particular in terms of costs, between the market of
the targeted country and that of the analogue country. Although
the European Commission may operate certain adjustments to
the normal value calculated in the analogue country, such
adjustments are usually limited to the differences in the
technical characteristics of the products between both markets,
and do not take into account differences in items such as labour
costs, environment costs, etc. However, the differences
associated with such elements in a highly developed market (in
our case, the USA) and a developing country's market, such as
China's, put into question the credibility and the legitimacy of
such comparison.

1.5.3. Determination of normal value for
cooperating exporting producers granted MET

In accordance with Article 2(2) of the basic Regulation, the
Commission first examined whether the domestic sales of para-

94

TYPICAL ANTIDUMPING CASES

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


exporting producers were established in accordance with Article
18 of the basic Regulation. Export prices were calculated based
on the average weighted export price of the cooperating
producers for the product type sold by the producer in the
analogue country as no other sources were available. The fact
that the export price had to be calculated for the product type
sold by the US producer on the US market can be explained by
the fact that non-cooperating Chinese exporters were not
entitled to MET and that therefore, even in case of cooperation,
the Commission would have used the normal value calculated
for the US producer in its dumping calculation. As a result, the
Commission had to consider also the product type sold in the
US, rather than by cooperating Chinese producers. Also,
Eurostat figures could not be used for the calculation of the
export price because the product concerned was only part of a
CN code which also covers other products with a different price
structure.

1.5.6. Determination of dumping margin by
comparing normal value with export price

As far as the cooperating exporting producers were concerned,
for the purposes of ensuring a fair comparison between the
normal value and the export price at an ex-works level, due
allowance in the form of adjustments were made for differences
that were claimed and demonstrated to affect prices and price
comparability in accordance with Article 2(10) of the basic
Regulation, notably in respect of transport, insurance and
handling, packing, credit costs and commissions where
applicable and justified. 

The comparison for non-cooperating producers was based on a
comparison of the average export price of the two Chinese
cooperating producers with the normal value calculated for the
US producer. 

The European Commission determined that the dumping
margin for non-cooperating producers was 40,7%, and for the
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they belong to the same market segment, are sold to the same
category of customers, are made of the same kind of materials
or undergo a similar production process. Obviously, note of
these elements can give definitive guidance, but an important
point to consider may also be the fact that these products are
grouped within the same “business division” in the company's
internal records. 

1.5.4. Determination of normal value for all other
exporting producers

The determination of the normal value for all other non-
cooperating producers, since there were not any cooperating
producers which had not received MET, was made on the basis
of the normal value of the product concerned in the analogue
country, i.e. the USA.

The Commission, in order to establish whether sales in the US
market of para-cresol were made in the ordinary course of
trade, compared the domestic selling price to the full cost of
production (i.e. the cost of manufacturing plus SG&A
expenses). Since less than 20 % of the sales volume of the type
sold on the domestic market was sold at a loss and since the
weighted average cost of production was lower than the
weighted average selling price, the normal value was
established as the weighted average domestic sales price of all
transactions to unrelated customers by the cooperating
producer in the USA.

1.5.5. Determination of the export price

The export prices for the cooperating exporting producers were
established on the basis of the prices paid or payable for the
product concerned when sold to the first independent customer
in the Community in accordance with Article 2(8) of the basic
Regulation. 

Due to a lack of cooperation, the export prices for the remaining
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the imports from China and not other factors were responsible
for this injury and that possible injury caused by such other
factors was not attributed to the Chinese imports. 

The European Commission found that a substantial increase in
volume and market share of the Chinese imports and a
considerable decrease in their sales prices and high level of
price undercutting coincided in time with a significant drop in
market share of the Community industry and its loss making
operations. Moreover, the Commission examined other factors
which could have injured the Community industry, such as
imports from other third countries, and found that none of these
could have had a significant negative impact on the Community
industry. Consequently, the Commission found that the Chinese
imports caused the material injury suffered by the EC industry.

Finally, according to article 21 of the basic Regulation, the
Commission examined whether it would be in the Community
interest to adopt anti-dumping measures. In particular, the
Commission analysed whether, despite its conclusions on
dumping, injury and causation, other compelling reasons
existed which would lead to the conclusion that it is not in the
Community interest to impose anti-dumping measures on para-
cresol. The Commission received comments from the one and
only Community producer and from seven Community users
and it examined the competition and trade distorting effects of
possible duties and concluded that there were no compelling
reasons not to impose anti-dumping duties on imports of para-
cresol from China.

The Commission published the Regulation imposing provisional
duties on 21 March 2003 and the Regulation imposing definitive
anti-dumping duties on 20 September 2003.
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two cooperating producers were 10,8% and 12,34%
respectively, expressed as a percentage of the CIF Community
frontier price, duty unpaid.

1.6. Investigation of injury, causation and
Community interest
In parallel with the investigation of dumping, the European
Commission examined whether the Community industry had
suffered material injury within the meaning of article 3(6) of the
basic Regulation. 

In that respect, the European Commission found that despite
the fact that the Community consumption had expanded by
around 45 % from 1998 to the end of the Investigation Period
(IP), the Community industry could not benefit fully from this
development since its sales only increased by half the
proportion of the increase in Community consumption while, in
particular from 2000, imports from China had increased
dramatically. The Commission also found that in relation to the
price development, the Community industry was able to
increase its sales prices moderately between 1998 and the end
of the IP. However, that price increase was not even sufficient
to cover the price increases of the main raw materials. During
the same period, the prices of Chinese imports decreased by 30
%. In addition, during the IP, the Chinese imports were made at
prices clearly undercutting those of the Community industry
which was operating at a loss-making level from 2001 onwards.
The Commission observed that the situation of the Community
industry had deteriorated during the period covering 2001 and
the twelve months of the IP, in particular in terms of reduced
production, capacity utilization, sales, market share, profitability,
return on investment and cash flow. As a result of the above,
the Commission found that the EC industry had suffered
material injury.

Moreover, in accordance with article 3(6) and (7) of the basic
Regulation, the Commission examined further to what extent
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In our case, only after the producer concerned would have
received the MET, it would be given additional time to submit
the remaining sections concerning domestic sales and costs of
production. This is explained by the fact that, should the
exporting producer not be granted MET, there would be no
relevance of supplying data related to the domestic market and
cost of production, since the Commission would not reply on
such data for calculating normal value. However, it must also be
noted that the Commission's practice varies from case to case
and that it sometimes request exporting producers to respond
to all the sections of the questionnaire, before taking a position
on whether or not MET can be granted. This was the case, for
instance, in the recent antidumping case against imports of
leather footwear from China and Vietnam.

In the para-cresol case, the relevant producer succeeded in
showing that market-economy conditions prevail for itself and
that it fulfilled the criteria laid down in Article 2 (7) (c) of the EC
basic regulation. Thus, it was granted market economy
treatment and was given an additional time period to reply to the
remaining sections of the questionnaire (i.e. Sections E-H). 

Within the Questionnaire reply, the relevant producer had
provided the Commission with information related not only to
para-cresol, but also to two by-products which had a separate
cost and profit. Moreover, in annex B-2-1 there was, in
particular, a separated table for the para-cresol and a separated
table for sodium sulphite, one of the by-products of the product
concerned. The producer made clear that they were two
different products both in appearance and usage. The only
common thing between them was that both of them were
produced by the relevant producer at the same time.

The European Commission, in its fax informing the relevant
producer about the date of its on spot verification at the
premises of the relevant producer, also indicated that: “If, while
preparing for this investigation, the producer discovers errors in
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2. Specific issues in relation with
the investigation

The interest of the para-cresol case relates in particular to the
treatment, by the Commission, of one exporting producer which
had been granted MET and for which normal value had to be
contructed.

2.1. The construction of normal value
Apart from filling in the MET claim form, the producer had also
to submit to the Commission, within the prescribed deadline, the
reply to certain section of the “Questionnaire intended for
producers and/or exporters to the EC”. Typically, an exporter's
questionnaire in EC antidumping cases is divided in the
following sections:

- General information concerning the company;

- Product description and information about the
product types manufactured by the company;

- Operating statistics such as turnover, sales volumes
and value, stocks, investments, etc.;

- Export sales of the product under investigations to
the EC;

- Domestic sales of the product under investigation in
the targeted country;

- Costs of production of the company for manufacturing
the product concerned (including its profitability);

- Computerized information, which includes a
significant number of pre-formatted tables in which
detailed information concerning the above elements
has to be filled in.
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exchanges of views between the Commission case-handlers and
the relevant producer concerning the issue of by-products,
including the quantity of by-products resulting from the production
of one tonne of para-cresol. The relevant producer emphasised
the fact that the costs of the by-products represented a cost that
did not fall under the cost of the product under investigation, but
a separate one. The producer insisted on explaining that this cost
must be deducted since the anti-dumping investigation only
covered one specific product, i.e. para-cresol. 

It addition, during the on-spot verification, the producer provided
the Commission with several ledgers relating to the production
of para-cresol and its by-products. 

Finally, another table was supplied by the relevant producer
during the on-spot verification, which was drafted specifically for
the Commission during the on-spot verification and summarized
the costs of manufacturing for the different products produced
by the producer during the IP, i.e.: SO2, Sulphide Acid, TSA,
Para-cresol, Aluminium Sulphite. The two by-products of para-
cresol were included there in a distinct way due to their
separate end uses. The producer reiterated once again the
need to deduct their cost from the total production cost.

After the end of the on spot verification and the exchange of views
and conclusions on the specific issue of by-products, the producer
was left reassured that the Commission's officials understood the
difference between the costs of production for para-cresol as a
whole and the costs of production for the by-products.

However, when the Commission sent to the producer the
disclosure of the essential facts and considerations on the basis
of which provisional anti-dumping measures had been imposed,
it was apparent from recitals 23, 24 and 25 in the preamble to
the provisional regulation that, in determining the normal value
for the relevant producer, the Commission had not deducted the
cost of two by-products from the total cost of production. This
was done by the Commission without any justification for its
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the response to the EC questionnaire, it should provide the
Commission with the corrected information including both the
previous and corrected figures clearly marked and to include a
footnote explaining why the error occurred, together with
updated computer files”. (emphasis added)

In an letter transmitted to the Commission three days after the
above mentioned fax, ten days after the submission of the
relevant producer's reply to sections E and F of the questionnaire,
and seven days before the on-site verification in China, the
relevant producer provided to the Commission, a correction of the
table F-4.1 with the title: “Total manufacturing costs” in section F
of the Questionnaire, where it provided the figures for the row
“Total costs of production”, as this row was forgotten empty, by
accident, when the Questionnaire reply was submitted earlier. In
this table, the producer had deducted the cost of the by-products
from the total cost of production and had provided in a footnote
the explanation about the cost of the by-products.

During the on spot verification, the relevant producer provided
the Commission with a document, referred to as “Exhibit 14a”,
which both summarized the overall production costs related to
para-cresol as well as isolated the specific costs related to the
by-products which should have been deducted at a later stage
by the EU institutions. This table made, once again, very clear
the fact that there was a difference between the two types of
costs for para-cresol (cost of production, on the one hand, and
cost of the by-products, on the other hand), as well as their
quantification. The different totals reported in Exhibit 14a fully
corresponded to the figures indicated in table F-4.1 of the reply
to the main Questionnaire. The clarification provided to the
Commission on the 18th November 2002, including the amount
of specific costs related to by-products was also fully supported
by the specific figures related to the costs of by-products
indicated in Exhibit 14a.

In addition, during the on spot verification, there were numerous
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consistent with the documents supplied by the producer to the
Commission during the on-spot verification.

This line of arguments was exposed orally to the Commission
during the hearing which took place in Brussels with the case
handlers. From this meeting, it was clear that the case handlers
had failed to understand the documents and evidence made
available and verified during the on-site verification.

On the Commission's request, further explanation was provided
following the hearing. The producer in its effort to clarify the
document referred to as “Exhibit 14(a)”, which had been
submitted during the on-site investigation, explained its position
once more and also provided the Commission with two lists
giving detailed information about the sales of sodium sulphite
and the sales of mixed phenol. The additional clarifications
confirmed that there was a specific market for the two by-
products. Indeed, the producer had been commercialising
sodium sulphite and mixed phenol, the market prices of which
were very different from that of para-cresol market, for years.
There was evidence of sales of the by-products by the producer
to unrelated customers. 

In addition, and in order to reduce the approximation resulting
from the estimated cost of production per unit used by the
producer in its internal documents, the producer re-calculated
the specific costs of the by-products on the basis of two different
methodologies. While the methodology originally relied on by
the producer to indicate to the Commission the specific costs of
the by-products to be deducted from the overall cost of
production was based on the sales value of the by-products, it
must be noted that both methodologies were, in the end,
consistent with each other. .

Considering the above elements, there were no reasons why
the Commission was reluctant to deduct the specific costs of the
by-products from the overall costs of production of para-cresol.
Indeed, such an action would have been in line with the
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position on a matter which had already been raised numerous
times by the producer and of which the Commission was fully
aware prior the on spot verification. 

In the regulation imposing the provisional duties, the
Commission mentioned that for the calculation of the profit
margin for para-cresol, it used the profit margin of the same
general category of products in the domestic market (including
sodium sulphite) for the reason that all these products are basic
organic chemicals. By this reference, the Commission
acknowledged the existence of sales and of a separate market
for sodium sulphite which was one of the two by-products.
However, and despite this finding, it did not deduct its
production cost from the total production cost of para-cresol.

Furthermore, in the same document, the Commission concluded
that for the purposes of the investigation, a mixture of isomers,
i.e. a mixture further processed without separation of the para-
cresol, but resulting from the same production process, was not
falling under the definition of the product concerned. Thus, the
Commission reaffirmed that the investigation targeted only para-
cresol and not any other chemical element that was produced
through the same process.

The relevant producer, exercising its rights, sent its comments
in writing and within the prescribed time limits, whereby it
provided the Commission with several ledgers related to the
production of para-cresol and its by-products, in order to
provide more accurately the information already given to the
Commission on the issue of by-products. 

The different figures enclosed in the ledgers showed in
particular that a split of the costs of production for para-cresol
between para-cresol, on the one hand, and its two by-products,
on the other hand, was operated by the producer and it was
reflected in its internal accounting documents.

It should also be noted here that the information supplied in the
above mentioned producer's letter was, in all respects,
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The producer also pointed out that it was its understanding that
the Commission did not object, as a matter of principle, that
specific costs related to by-products can be deducted from the
overall costs of production of the product concerned, and thus
the producer repeated its strong belief that it had already
provided the Commission with sufficient evidence and
clarification to convince it that nothing prevented the
Commission from operating the appropriate deduction of the
costs of the by-products in its dumping calculations as far as the
producer was concerned. 

In this regard, a set of new calculation tables, consistent with
the data already supplied by the producer and incorporating the
requested adjustment of the costs of production of para-cresol
(to take into account the costs of by-products) was attached to
the comments, and the information related to the specific costs
of the by-products was summarized in a table attached as
Annex 4 to these comments.

Finally, at the end of July 2003, the producer provided the
Commission - while it has never been requested in the
Commission's questionnaire - with a document that included
invoices related to the sales of these two by-products in order to
establish that there is a separate market for these two by -products
resulting from the production process of para-cresol as well as
notifications of receipt of payments for the sales of these products. 

Despite the information supplied by the producer, the
Commission decided to publish its proposal for a Council
Regulation imposing a definitive anti-dumping duty and collecting
definitively the provisional duty imposed on imports of para-cresol
originating in China, without any changes in the Commission's
position. It must be noted that this proposal was published on 18
August 2003 and posted on the internet before even any reply
was given to the producer's comments of July 2003. 

The Commission sent its comments on the hearing and the
ensued comments of the producer after the regulation imposing
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Commission's practice to deduct such costs (“ferrosilicon”
case, OJ L 38/1990, page 1, paragraph 18). More specifically, it
is the Commission's consistent practice to deduct such costs
when the company can demonstrate that the company has
been operating such deduction on an historical basis.

Two months later, the Commission sent to the producer the
definitive disclosure document, and the company specific
findings concerning dumping. In Annex I to the definitive
disclosure document, the Commission used the figures
provided by the producer in order to calculate the manufacturing
costs of para-cresol, but persisted in not deducting the specific
costs of the two by-products.

Furthermore, the Commission, in Part II of its document
(explanation of dumping) claimed that it conducted a re-analysis
of the comments submitted after the provisional duties were
imposed. However, it argued that the producer had not
substantiated its claim by documented evidence because the
documents collected on the spot indicated that the direct costs
were already allocated to the different products, which was in
line with the initial questionnaire response and thus the
producer's claim had to be rejected.

After the transmission of the definitive disclosure document, a
meeting was held at the Commission's premises with the
producer. Following the hearing, the producer supplied the
Commission with a substantial set of comments and
explanations with respect to the by-products issue as well as a
personal note from the General Manager of the producer
towards the Commission's officials. In its comments the
producer indicated its conviction that the explanations
contained in the definitive disclosure document of the
Commission were based on a manifest error of appraisal
regarding the distinction between the by-products resulting from
the production of para-cresol and the other products produced
by the producer during the IP. 

106

TYPICAL ANTIDUMPING CASES

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


whether there is a need or justification to reduce the costs of
production of the product concerned by an amount
corresponding to the costs of production of the by-products.
Generally speaking, the European Commission accepts such a
cost reduction if the exporter can show that the by-products are
sold separately and if it provides information on the costs of the
by products.4 The Commission and the Council have accepted
two methods in order to deduct the costs of production for by-
products from the costs of production of the product concerned.

The first method takes into account the production costs of the
by-products which are directly allocated to the by-products and
separated from the production cost of the product concerned.
The most usual method of calculating this production cost is by
the calculation of the output for the product concerned and for the
by-products on the basis of the raw material input. All individual
cost items, such as raw material costs, labor cost etc., are then
directly allocated according to these outputs. If this method is
applied, the costs of production for the product concerned never
include any costs of production for the by-products.

The second method is based on the sales value of the by-
products. This value is deducted from the production cost of the
product concerned which initially includes the production cost of
the by-products before the deduction is made.

The Commission has declared in previous practice that it has no
preference as to which method to utilise in an anti-dumping
investigation. In principle, though, the importance lies in the ability
of the producer to prove its point in relation to the existence of the
by-products and the need to deduct them. More specifically, a
producer should, first of all, state clearly which method it chooses,
secondly, a producer should demonstrate a consistent
application of one method, and thirdly, should provide the
necessary figures and evidence in support of its claim.
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definitive anti-dumping duties had been published. The
Commission mentioned, for the first time in the investigation,
that the reason for not taking into account the by-products costs
was because this information was allegedly submitted after the
deadline of responding to the Questionnaire and only one day
before the investigating team left for the on-spot verification. It
also stated that during the on spot verification the producer had
provided evidence that showed the costs of the by-products
indicated separately on these cost-accounting sheets and the
company confirmed that the costs were allocated to the various
products. It continued by submitting that the producer confirmed
in the last hearing that the company itself does not deduct in
their internal cost accounting the cost of production of the two
products from the cost of production of the product concerned.
Finally, the Commission alleged that the submission to deduct
the sales revenue of the by-products was made after the
provisional disclosure and thus the sales revenues could not be
verified and subsequently deducted. 

The producer replied to the Commission's last letter by declaring
its profound disappointment that the Commission had failed to
even try to understand the by-products issue. It also stated that it
considered the argument that all information submitted after the
Questionnaire reply's deadline being unconsidered as in contrast
with all the subsequent various hearings and requests from the
Commission for further submissions, as a violation of the rights of
defence of the producer.

2.2. Specific considerations concerning the
treatment of by-products in anti-dumping
investigations
The establishment of a constructed normal value requires the
calculation of the costs of production. When the production
process of the product concerned leads to the production of by-
products, the issue arises as to how this affects the calculation
of the costs of production of the product concerned, in particular
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4 See e.g. Council Regulation (EEC) No 341/90 of 5 February 1990 on imports of ferro-
silicon, recital 18, (O.J. (1990) No L 38/1).
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enough time during the on-site investigation to verify the
information submitted by the Applicant and to confirm that the
documents collected on the spot were perfectly in line with the
initial questionnaire reply and the letter of 18 November 2002.

Finally, the producer argued that the Commission, by extending
the scope of the investigation to the two by-products and by
taking into account these by-products in the normal value
determination, had violated the duty of due diligence as well as
the duty of good administration and Article 2 of the EC basic
Regulation.

The producer submitted before the European Court of First
Instance the so-called “Exhibit 14a”, which provided the specific
data related to para-cresol, with the difference that, this time,
the producer isolated and highlighted the specific costs of the
by-products. The producer stated that Exhibit 14a showed that
the cost of the by-products was not deducted from the cost of
production of para-cresol, as for instance the cost of the raw
materials. Accordingly, the producer stated that the values
indicated in Exhibit 14a did not take into account the costs of the
by-products and therefore, these should still be deducted and
that not only the Commission had ignored all the documents
that the producer eagerly gathered and submitted to the
Commission in its efforts to cooperate fully with it, but also, the
Commission had failed to understand the same documents that
allegedly formed the basis of its conclusion, i.e. the documents
collected on the spot and during the initial questionnaire
response. The producer claimed that the Commission had all
the necessary documents and clarifications by the end of the on
spot verification to conclude that the cost of the two distinct by-
products should be deducted from the cost of production of
para-cresol.

In this regard, the producer respectfully invited the Court, on the
basis of its relevant rules of procedure, to request the
Commission to supply the Court with the minutes of the on-site
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In relation to the first above mentioned method, the exporting
producer should provide evidence clearly demonstrating the
production costs of the product under investigation and its by-
products separately and explain how it allocates these costs.

Regarding the second above mentioned method, the exporting
producer would need to show to the Commission the total
production costs and then the sales value of the by-products,
namely the sales volume and the sales price.

3. Application for annulment
before the European Court of

First Instance (case T-413/03)

The producer submitted on 14 December 2003, before the
European Court of First Instance, an application, on the basis of
article 230 of the EU Treaty, for the annulment of Council
Regulation (EC) No 1656/2003 of 11 September 2003 imposing
a definitive anti-dumping duty and collecting definitively the
provisional duty imposed on imports of para-cresol originating in
the People's Republic of China 

The producer claimed that the European Council (and the
Commission) should have been aware, as early as the initial
reply of the Applicant to the questionnaire on 8 November 2002,
of the existence of two by-products (sodium sulphite and mixed
phenol) and their specific costs of production and that, in any
event, the Council (and the Commission) should have been fully
aware of these elements by 18 November 2002 (i.e. seven days
before the date of the on-site investigation) when the producer
clarified its response to the initial questionnaire on the costs of
production for the by-products. 

In addition, the producer claimed that the case handlers had
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the by-products with care. 

Therefore, the Court concluded that, in the particular
circumstances of this case, the Commission and the Council
have failed, both before and after the Provisional Regulation, in
their obligations to take account of all the relevant
circumstances and appraise the facts of the matter with all due
care, so that the constructed normal value may be regarded as
having been determined in a reasonable manner.

Finally, the Court annulled the contested Regulation in so far as
it concerns the producer, without there being any need for the
Court to rule on the other grounds for annulment, or to request
the production by the Commission of the calculations on which
it based its assessment of the injury suffered by the Community
industry.

Six months after the publication of the judgment of the Court,
the Commission published a notice concerning the anti-
dumping measures on imports of para-cresol originating in
China stating that due to the Court's ruling, the definitive anti-
dumping duties paid pursuant to the above-mentioned
regulation on imports of para-cresol, including the provisional
duties definitively collected in accordance with Article 2 of the
regulation, should be reimbursed. It must be noted that the
possibility of reimbursement opened by the notice was limited to
the imports from the particular producer that obtained the
annulment of the Regulation. The reimbursement should be
requested from national customs authorities in accordance with
the applicable Community customs legislation.

As a consequence of the judgment, the relevant producer is no
longer subject to the anti-dumping measures imposed by
Regulation (EC) No 1656/2003 of 11 September 2003.
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verification visit as well as the Commission's calculations
supporting its injury determination.

Indeed, the Court did request from the Commission the minutes
of the on-site verification which were provided. The minutes
showed that the Commission's argument that the cost of by-
products was already allocated to the cost of production of
para-cresol was based merely on an oral question to the
producer regarding whether the costs of the by-products was
already allocated in the accounting system of the producer.
From the minutes, it appeared that the Commission had
understood or more accurately, had misunderstood, the oral
answer of the producer to be yes.

However, the Court found that the Commission, then the
Council, wrongly refused seriously to re-examine, after the
Provisional Regulation, whether the treatment given at that
stage to the costs of the by-products was appropriate, thereby
perpetuating, at the stage of the Contested Regulation, the
effects of the obvious error of assessment and the infringement
of the obligation to examine diligently committed at the stage of
the Provisional Regulation. The Court emphasised that this was
not to say that, in this case, the Council should have made the
deduction requested by the applicant on the strength only of the
information given by the latter before and after the Provisional
Regulation. The Court cannot prejudge the solution to which a
diligent re-examination would have led. Nor does the Court rule
that that information was of perfect quality and could be
accepted without verification; 

However, it did hold that, in the particular circumstances of the
case and in the light of that information, the Commission and
the Council should have concluded that the position adopted at
the stage of the Provisional Regulation had been adopted
hastily, and that it was necessary, given their obligation to make
a diligent examination and in order to reach a reasonable
calculation of the normal value, to re-examine the question of
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submitted by the Company. All exporting producers involved in
EC anti-dumping investigations should therefore bear in mind
this possibility of judicial appeal when confronted to what
appears to be a lack of due diligence by the Commission or a
manifest violation of its procedural obligations and/or the rights
of defence of the company.
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4. Conclusion

The para-cresol case is a very interesting case since it
highlights some of the key problems faced by exporting
producers in countries which are considered by the European
Commission as non-market economies for the purpose of anti-
dumping investigations (such as China and Vietnam). It also
underlines some very interesting issues concerning the
construction of a normal value.

In particular, the case shows that even when exporting
producers can be granted MET, the determination of the normal
value can be a difficult issue which, when not executed
properly, can lead to significantly distorted results to the
detriment of the exporting producer. The case highlights the
importance for exporting producers to remain vigilant towards
the calculation operated by the investigating authority, and to
have accounting records which are properly kept and allow for
a clear identification of all costs items included in (or deducted
from) the cost of production of the product under investigation.
Indeed, any claim for a specific adjustment or deduction in the
costs of production must be substantiated on the basis of the
accounting records of the company.

The case also underlines the crucial importance of the on-spot
verification for the successful outcome of a case, and the
necessity for the company to properly substantiate and
demonstrate all its claims at the time of the verification visit, if
the company wants to have a chance to see such claims
accepted by the European Commission. However, it also shows
that the appreciation made by the Commission of the elements
submitted by the company can still be subject to the control of
the Court of Justice, and that the Commission has a duty to
examine with sufficient care and open spirit the elements
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VÙ VI÷C TH¯ BA

N≠Ìc Æi“u tra: Trung QuËc
S∂n ph»m bfi Æi“u tra: Ch†t Chloroform
N≠Ìc bfi Æi“u tra: CÈng ÆÂng Ch©u ¢u, Hµn QuËc,

Hoa K˙, ƒn ßÈ

Ph∏p luÀt v“ Æi“u tra chËng b∏n ph∏ gi∏ cÒa CÈng hoµ Nh©n
d©n Trung Hoa (Trung QuËc) Æ≠Óc quy Æfinh chÒ y’u tπi Quy
ch’ v“ ChËng b∏n ph∏ gi∏ Trung QuËc, Æ≠Óc th´ng qua tπi ßπi
hÈi th¯ 46 HÈi ÆÂng Nhµ n≠Ìc ngµy 31/10/2001 vµ Æ≠Óc ban
hµnh ngµy 26/11/2001 tπi Nghfi Æfinh sË 328 cÒa HÈi ßÂng Nhµ
n≠Ìc Trung QuËc. Quy ch’ nµy c„ hi÷u l˘c ∏p dÙng tı 1/1/2002.

Nh˜ng Æi”m nÊi bÀt cÒa vÙ vi÷c:

q ß©y lµ mÈt v› dÙ hay cho th†y Trung QuËc Æang t®ng
c≠Íng sˆ dÙng c´ng cÙ ki÷n chËng b∏n ph∏ gi∏ ÆËi vÌi
c∏c n≠Ìc kh∏c;

q VÙ vi÷c cho th†y Trung QuËc ∏p dÙng mÈt chu»n m˘c
trong Æi“u tra chËng b∏n ph∏ gi∏ g«n t≠¨ng t˘ nh≠ Hoa
K˙ vµ CÈng ÆÂng Ch©u ¢u;

q VÙ vi÷c cho th†y mÈt sË Æ∆c Æi”m ri™ng cÒa qu∏ tr◊nh
Æi“u tra chËng b∏n ph∏ gi∏ cÒa Trung QuËc (trong so
s∏nh vÌi CÈng ÆÂng Ch©u ¢u), v› dÙ chÿ ti’n hµnh Æi“u
tra chËng b∏n ph∏ gi∏ sau khi Æ∑ c„ k’t luÀn s¨ bÈ;

q ß©y lµ l«n Æ«u ti™n Trung QuËc ti’n hµnh Æµm ph∏n vµ
Æi Æ’n cam k’t v“ gi∏ vÌi c∏c nhµ xu†t kh»u n≠Ìc ngoµi;
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thi÷t hπi. C∏c y™u c«u nµy sœ kh´ng th” Æ≠Óc Æ∏p ¯ng chÿ bªng
nh˜ng gi∂ thi’t Æ¨n thu«n, kh´ng d˘a tr™n c∏c ch¯ng c¯ li™n
quan. CÙ th”, Æi“u nµy c„ ngh‹a lµ b™n Æi ki÷n (nguy™n Æ¨n)
ph∂i Æ≠a vµo hÂ s¨ Æ¨n ki÷n nh˜ng ch¯ng c¯ ch¯ng minh cho
tË c∏o cÒa m◊nh v“ vi÷c b∏n ph∏ gi∏ gi∏, v› dÙ nh≠ ph∂i ch¯ng
minh (d˘a tr™n invoice chºng hπn) v“ gi∏ mµ nhµ s∂n xu†t xu†t
kh»u b∏n tπi thfi tr≠Íng nÈi Æfia n≠Ìc h‰ vµ thfi tr≠Íng n≠Ìc nhÀp
kh»u, cÔng vÌi c∏c t›nh to∏n v“ bi™n ph∏ gi∏ d˘a tr™n nh˜ng
m¯c gi∏ Æ„. Nguy™n Æ¨n cÚng ph∂i ch¯ng minh, bªng vi÷c cung
c†p c∏c sË li÷u kinh t’ t˘ c„ (v› dÙ di‘n ti’n v“ l≠Óng b∏n hµng,
v“ gi∏, m¯c lÓi nhuÀn, m¯c Æ«u t≠, lao ÆÈng...) rªng m◊nh Æang
ph∂i chfiu thi÷t hπi ho∆c bfi Æe doπ sœ ph∂i chfiu thi÷t hπi. Tr∏ch
nhi÷m thu thÀp c∏c ch¯ng c¯ nµy cÚng nh≠ chu»n bfi Æ¨n ki÷n
thÙ´c v“ b™n Æi ki÷n, tuy vÀy c∏c c¨ quan ch›nh phÒ th≠Íng
Æ„ng vai trfl quan tr‰ng trong vi÷c b◊nh luÀn c∏c nÈi dung cÒa
Æ¨n ki÷n Æ” Æ∂m b∂o rªng Æ¨n ki÷n Æ∏p ¯ng Æ≠Óc c∏c ti™u
chu»n ph∏p l˝ li™n quan.

Tr™n c¨ sÎ k’t qu∂ xem xät s¨ bÈ c∏c v†n Æ“ n™u tr™n vµ c®n
c¯ vµo ßi“u 16 Quy ch’, ngµy 30/5/2002 MOFCOM Æ∑ quy’t
Æfinh khÎi x≠Ìng Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi Chloroform
nhÀp kh»u tı EU, Hµn QuËc, Hoa K˙ vµ ƒn ßÈ.

Kho∂ng thÍi gian Æi“u tra x∏c Æfinh vi÷c b∏n ph∏ gi∏ (giai Æoπn
Æi“u tra b∏n ph∏ gi∏) lµ 01 n®m: tı 1/1/2002 Æ’n 31/12/2002 vµ
kho∂ng thÍi gian Æi“u tra x∏c Æfinh thi÷t hπi (giai Æoπn Æi“u tra
thi÷t hπi) lµ 04 n®m: tı 1/1/1999 Æ’n 31/12/2002. ßi“u nµy ph∂n
∏nh mÈt th´ng l÷ chu»n Æang Æ≠Óc ∏p dÙng tπi Trung QuËc v“
v†n Æ“ nµy: 01 n®m cho c∏c Æ∏nh gi∏ v“ vi÷c b∏n ph∏ gi∏ vµ 04
n®m cho Æ∏nh gi∏ v“ thi÷t hπi. Th´ng l÷ nµy cÒa Trung QuËc
cÚng t≠¨ng t˘ nh≠ cÒa CÈng ÆÂng Ch©u ¢u n¨i mµ giai Æoπn
Æi“u tra b∏n ph∏ gi∏ kh´ng Æ≠Óc ›t h¨n s∏u th∏ng (vµ th´ng
th≠Íng lµ mÈt n®m) li“n tr≠Ìc Æ¨n ki÷n. V“ giai Æoπn Æi“u tra
thi÷t hπi, CÈng ÆÂng Ch©u ¢u th≠Íng Æ∏nh gi∏ thi÷t hπi d˘a tr™n
c∏c sË li÷u trong ba ho∆c bËn n®m g«n nh†t (bao gÂm c∂ n®m
bæt Æ«u khÎi x≠Ìng vÙ vi÷c).

1. KHÎI X¶ÌNG ßI“U TRA

Ngµy 20/3/2003, BÈ Th≠¨ng mπi Trung QuËc (vi’t tæt lµ
MOFCOM) nhÀn Æ≠Óc Æ¨n ki÷n ch›nh th¯c cÒa hai nhµ s∂n xu†t
Trung QuËc thay m∆t cho ngµnh s∂n xu†t cloroform Trung
QuËc y™u c«u khÎi x≠Ìng Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi m∆t
hµng cloroform nhÀp kh»u c„ xu†t x¯ tı EU, Hµn QuËc, Hoa K˙
vµ ƒn ßÈ.

C®n c¯ vµo Quy ch’ v“ chËng b∏n ph∏ gi∏ Trung QuËc (sau
Æ©y g‰i lµ «Quy ch’»), MOFCOM Æ∑ ti’n hµnh xem xät c∏c v†n
Æ“ sau (i) t≠ c∏ch cÒa ng≠Íi Æi ki÷n; (ii) loπi s∂n ph»m bfi ki÷n;
(iii) c∏c s∂n ph»m nÈi Æfia t≠¨ng t˘ vÌi s∂n ph»m bfi ki÷n; (iv) m¯c
b∏n ph∏ gi∏ cÒa s∂n ph»m bfi ki÷n; (v) th˘c t’ vµ m¯c ÆÈ thi÷t
hπi mµ ngµnh s∂n xu†t trong n≠Ìc cÒa Trung QuËc ph∂i g∏nh
chfiu; (vi) c∏c v†n Æ“, hoµn c∂nh li™n quan cÒa c∏c n≠Ìc (khu
v˘c) xu†t x¯ hµng; vµ (vii) c∏c v†n Æ“ kh∏c. CÚng trong giai
Æoπn nµy, MOFCOM ti’n hµnh xem xät s¨ bÈ ch¯ng c¯ v“ bi™n
ÆÈ ph∏ gi∏, thi÷t hπi vµ mËi quan h÷ nh©n qu∂ gi˜a vi÷c b∏n ph∏
gi∏ vµ thi÷t hπi mµ b™n nguy™n Æ¨n Æ≠a ra trong Æ¨n ki÷n.

Theo c∏c ch¯ng c¯ s¨ bÈ trong Æ¨n ki÷n th◊ tÊng s∂n l≠Óng trong
n®m 2002 mµ 2 nguy™n Æ¨n cÔng vÌi c∏c nhµ s∂n xu†t trong
n≠Ìc Òng hÈ Æ¨n ki÷n chi’m kho∂ng 93,34% tÊng s∂n l≠Óng nÈi
Æfia trong giai Æoπn nµy. Nh≠ vÀy lµ Æ∑ Æ∂m b∂o c∏c y™u c«u tπi
ßi“u 11, 13 vµ 17 Quy ch’ vµ do Æ„ nguy™n Æ¨n Æ≠Óc xem lµ
c„ ÆÒ t≠ c∏ch Æ” khÎi ki÷n chËng b∏n ph∏ gi∏ thay m∆t cho toµn
ngµnh s∂n xu†t Chloroform Trung QuËc. ß¨n ki÷n cÚng bao
gÂm nh˜ng nÈi dung vµ ch¯ng c¯ theo quy Æfinh tπi c∏c ßi“u 14
vµ 15 cÒa Quy ch’ v“ khÎi x≠Ìng Æi“u tra chËng b∏n ph∏ gi∏.

Nh≠ y™u c«u tπi Hi÷p Æfinh v“ ChËng b∏n ph∏ gi∏ cÒa WTO
(ßi“u 5), b†t k˙ ngµnh s∂n xu†t nÈi Æfia nµo muËn khÎi ki÷n Æ“u
ph∂i c„ ÆÒ ch¯ng c¯ v“ c∏c v†n Æ“ sau (i) vi÷c b∏n ph∏ gi∏ (ii)
thi÷t hπi vµ (iii) mËi quan h÷ nh©n qu∂ gi˜a vi÷c b∏n ph∏ gi∏ vµ
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trong giai Æoπn Æi“u tra thi÷t hπi Æ∑ n™u.

ß©y lµ th´ng l÷ kh∏ thÛ vfi vµ ri™ng c„ cÒa Trung QuËc bÎi n„
kh∏c so vÌi th´ng l÷ c∏c n≠Ìc kh∏c, v› dÙ nh≠ CÈng ÆÂng Ch©u
¢u. ô CÈng ÆÂng Ch©u ¢u, c∏c b∂ng c©u h·i Æi“u tra th≠Íng
Æ≠Óc chu»n bfi tr≠Ìc khi c„ Th´ng b∏o khÎi x≠Ìng Æi“u tra vµ
Æ≠Óc cung c†p cho c∏c b™n li™n quan ngay trong ngµy Æ«u ti™n
Æi“u tra. Trung QuËc th◊ kh∏c: c∏c b∂ng c©u h·i Æ≠Óc cung c†p
muÈn h¨n vµ chÿ cung c†p cho c∏c b™n Æ∑ Æ®ng k˝ m◊nh vÌi t≠
c∏ch lµ b™n li™n quan vµ Æ∑ cung c†p c∏c th´ng tin s¨ bÈ trong
thÍi hπn quy Æfinh cho c¨ quan Æi“u tra. V“ v†n Æ“ nµy, cÚng xin
nh†n mπnh lµ th´ng tin mµ c∏c b™n ph∂i Æ≠a ra trong/kÃm theo
m…u Æ®ng k˝ Æi“u tra kh´ng chi ti’t bªng th´ng tin Æfli h·i trong
b∂ng c©u h·i Æi“u tra vµ chÿ nhªm mÙc ti™u Æ” c¨ quan Æi“u tra
c„ Æ∏nh gi∏ s¨ bÈ v“ t◊nh trπng cÒa c∏c c´ng ty c„ li™n quan Æ’n
vÙ vi÷c. Nh˜ng th´ng tin nµy cÚng Æ≠Óc c¨ quan Æi“u tra sˆ
dÙng Æ” x∏c Æfinh c„ c«n thi’t ph∂i ti’n hµnh ch‰n m…u hay
kh´ng vµ n’u c„ th◊ nh˜ng c´ng ty nµo c«n Æ≠a vµo nh„m m…u
Æ„. Nh◊n chung, vi÷c cung c†p nh˜ng th´ng tin s¨ bÈ nh≠ vÀy
kh´ng ph∂i lµ qu∏ kh„ kh®n ÆËi vÌi c∏c b™n li™n quan.

Th´ng b∏o khÎi x≠Ìng Æi“u tra cÚng ÆÂng thÍi cho phäp b†t k˙
b™n li™n quan nµo c„ ph∂n ÆËi v“ phπm vi s∂n ph»m bfi Æi“u tra,
v“ t≠ c∏ch cÒa nguy™n Æ¨n, v“ c∏c n≠Ìc vµ vÔng l∑nh thÊ c„
hµng ho∏ bfi Æi“u tra vµ b†t k˙ v†n Æ“ g◊ kh∏c c„ li™n quan trong
khu´n khÊ vÙ Æi“u tra Æ≠Óc cung c†p lÀp luÀn bªng v®n b∂n cho
MOFCOM trong vflng 20 ngµy k” tı ngµy Æ®ng Th´ng b∏o khÎi
x≠Ìng Æi“u tra.

CÚng trong thÍi hπn 20 ngµy nµy, c∏c b™n li™n quan c„ th” ti’p
cÀn c∏c th´ng tin c„ trong hÂ s¨ khÎi ki÷n cÒa nguy™n Æ¨n (trı
c∏c th´ng tin mÀt) tπi th≠ vi÷n th´ng tin c´ng cÈng v“ chËng b∏n
ph∏ gi∏ cÒa MOFCOM. ß©y lµ mÈt b≠Ìc r†t quan tr‰ng bÎi n„
cho phäp c∏c b™n li™n quan, mµ Æ∆c bi÷t lµ c∏c nhµ s∂n xu†t
xu†t kh»u, hi”u Æ≠Óc c∏c c®n c¯ mµ d˘a tr™n Æ„ vÙ ki÷n Æ≠Óc
khÎi x≠Ìng vµ Æ” chu»n bfi c∏c ph∂n bi÷n, b◊nh luÀn th›ch hÓp
v“ c∏c v†n Æ“ kh∏c nhau cÒa vÙ vi÷c (v› dÙ s˘ tÂn tπi cÒa hi÷n

S∂n ph»m bfi Æi“u tra lµ Chloroform vÌi ÆÈ nguy™n ch†t tı 99%
trÎ l™n c„ xu†t x¯ tı EU, Hµn QuËc, Hoa K˙ vµ ƒn ßÈ
(Chloroform lµ mÈt loπi ho∏ ch†t h˜u c¨ c„ c´ng th¯c ho∏ h‰c
lµ CHC13 vµ thuÈc dflng thu’ CN29031300 cÒa Trung QuËc).

ßÂng thÍi, c∏c b™n li™n quan Æ’n vÙ vi÷c Æ≠Óc Æ“ nghfi nÈp c∏c
m…u Æ®ng k˝ ri™ng (xem chi ti’t trong c∏c Æoπn sau) cho Phflng
Xu†t NhÀp kh»u vµ Tri”n l∑m Th≠¨ng mπi (BOFT) vµ Phflng
ßi“u tra Thi÷t hπi ÆËi vÌi ngµnh s∂n xu†t (IBII), hai bÈ phÀn
thuÈc BÈ Th≠¨ng mπi chfiu tr∏ch nhi÷m Æi“u tra: BOFT c„ th»m
quy“n Æi“u tra bi™n ph∏ gi∏, IBII Æi“u tra v“ thi÷t hπi vµ mËi
quan h÷ nh©n qu∂. C∏ch th¯c tÊ ch¯c c∏c c¨ quan Æi“u tra
chËng b∏n ph∏ gi∏ nµy cÒa Trung QuËc g«n giËng vÌi c∏ch th¯c
mµ Hoa K˙ ∏p dÙng (2 c¨ quan Æi“u tra ÆÈc lÀp, BÈ Th≠¨ng mπi
Hoa K˙ Æi“u tra bi™n ph∏ gi∏, U˚ ban Th≠¨ng mπi QuËc t’ Hoa
K˙ Æi“u tra v“ thi÷t hπi vµ ph©n t›ch mËi quan h÷ nh©n qu∂) vµ
t≠¨ng ÆËi kh∏c bi÷t so vÌi h÷ thËng cÒa CÈng ÆÂng Ch©u ¢u
(TÊng vÙ Th≠¨ng mπi cÒa U˚ ban Ch©u ¢u ÆÂng thÍi chfiu tr∏ch
nhi÷m Æi“u tra v“ ph∏ gi∏ vµ thi÷t hπi).

V“ Æi“u tra b∏n ph∏ gi∏, t†t c∂ c∏c b™n li™n quan Æ≠Óc Æ“ nghfi
nÈp Æ¨n xin hÓp t∏c vÌi BOFT (bªng vi÷c Æi“n vµo m…u Æ®ng k˝
ri™ng) trong vflng 20 ngµy k” tı ngµy Æ®ng Th´ng b∏o khÎi
x≠Ìng Æi“u tra. CÚng trong giai Æoπn nµy, c∏c nhµ s∂n xu†t,
xu†t kh»u li™n quan cÒa c∏c n≠Ìc ho∆c vÔng l∑nh thÊ bfi Æi“u tra
ph∂i cung c†p kÃm theo m…u Æ®ng k˝ c∏c th´ng tin v“ sË l≠Óng
vµ trfi gi∏ cÒa c∏c s∂n ph»m li™n quan xu†t vµo Trung QuËc
trong giai Æoπn Æi“u tra ph∏ gi∏ Æ∑ n™u.

V“ Æi“u tra thi÷t hπi ÆËi vÌi ngµnh s∂n xu†t trong n≠Ìc, t†t c∂
c∏c b™n li™n quan Æ≠Óc Æ“ nghfi nÈp Æ¨n xin hÓp t∏c vÌi IBII
(cÚng bªng vi÷c Æi“n vµo mÈt m…u Æ®ng k˝ ri™ng) trong vflng 20
ngµy k” tı ngµy Æ®ng Th´ng b∏o khÎi x≠Ìng Æi“u tra. KÃm theo
m…u Æ®ng k˝ nµy, c∏c b™n ph∂i cung c†p th´ng tin v“ n®ng l˘c
s∂n xu†t, l≠Óng s∂n ph»m, l≠Óng tÂn kho, c∏c d˘ ∏n Æang x©y
d˘ng vµ d˘ ki’n mÎ rÈng d˘ ∏n cÚng nh≠ c∏c th´ng tin v“ sË
l≠Óng, trfi gi∏ cÒa c∏c s∂n ph»m bfi Æi“u tra xu†t vµo Trung QuËc
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cÒa m◊nh vµo Trung QuËc lµ kh´ng Æ∏ng k” (de minimis) (cÙ th”
lµ th†p h¨n 3% tÊng nhÀp kh»u s∂n ph»m nµy vµo Trung QuËc)
vµ do Æ„ cÚng d‘ c„ kh∂ n®ng vÙ vi÷c Æ≠Óc ch†m d¯t theo ßi“u
5.8 Hi÷p Æfinh v“ chËng b∏n ph∏ gi∏ cÒa WTO vµ c∏c ßi“u 9, 26
Quy ch’.3

Trong vÙ Æi“u tra chËng b∏n ph∏ gi∏ ÆËi vÌi ho∏ ch†t
dichloromethane, MOFCOM Æ∑ quy’t Æfinh ch†m d¯t Æi“u tra
ÆËi vÌi s∂n ph»m nhÀp kh»u tı Ph∏p v◊ l˝ do nhµ s∂n xu†t bfi
ki÷n duy nh†t cÒa Ph∏p trong vÙ Æ„ c„ l≠Óng nhÀp kh»u th†p
h¨n 3% tÊng l≠Óng nhÀp kh»u s∂n ph»m nµy vµo Trung QuËc.
C∏ch ti’p cÀn t≠¨ng t˘ Æ∑ kh´ng Æ≠Óc MOFCOM sˆ dÙng trong
vÙ Cloroform nµy, vµ do Æ„ n’u gi∂ sˆ l≠Óng nhÀp kh»u tÊng
cÈng tı t†t c∂ c∏c nhµ s∂n xu†t cÒa Ph∏p th†p h¨n 3% th◊
MOFCOM cÚng sœ kh´ng ch†m d¯t Æi“u tra ÆËi vÌi nh˜ng nhµ
s∂n xu†t nµy. Tr™n th˘c t’, v◊ EU bfi xem lµ mÈt n≠Ìc xu†t kh»u
trong vÙ vi÷c nµy, l≠Óng nhÀp kh»u vµo Trung QuËc Æ≠Óc t›nh
lµ tÊng l≠Óng nhÀp kh»u tı t†t c∂ c∏c nhµ s∂n xu†t EU n™n chÿ
khi tÊng l≠Óng nhÀp kh»u tı EU th†p h¨n 3% th◊ mÌi c„ th” y™u
c«u MOFCOM ch†m d¯t vÙ ki÷n.

2.1. B∂ng c©u h·i Æi“u tra
Xin l≠u ˝ lµ v◊ c„ Æ’n hai c¨ quan c„ th»m quy“n trong vi÷c Æi“u
tra (BOFT vµ IBII) n™n vi÷c Æi“u tra ph∏ gi∏ vµ Æi“u tra thi÷t hπi
cÚng nh≠ mËi quan h÷ nh©n qu∂ gi˜a vi÷c b∏n ph∏ gi∏ vÌi thi÷t
hπi x∂y ra Æ≠Óc ti’n hµnh kh∏ ÆÈc lÀp vÌi nhau. Tr™n th˘c t’,
ngay tı Æ«u, c∏c b™n c„ lÓi ›ch li™n quan Æ∑ ph∂i nÈp hai m…u
Æ®ng k˝ kh∏c nhau Æ’n BOFT vµ IBII. V“ l˝ thuy’t, mÈt b™n li™n
quan c„ th” chÿ hÓp t∏c vÌi BOFT ho∆c IBII vµ kh´ng hÓp t∏c
vÌi c¨ quan cfln lπi tu˙ thuÈc vµo vi÷c b™n Æ„ c„ li™n quan chÒ
y’u Æ’n nÈi dung Æi“u tra nµo trong vÙ ki÷n. Tuy nhi™n, n’u b™n
li™n quan lµ nhµ s∂n xu†t xu†t kh»u th◊ c„ lœ c«n tham gia ÆÂng

t≠Óng b∏n ph∏ gi∏, thi÷t hπi, mËi quan h÷ nh©n qu∂...) trong c∏c
thÍi hπn quy Æfinh.

CuÈc Æi“u tra ch›nh th¯c bæt Æ«u tı ngµy 30/5/2003 vµ theo lfich
lµ sœ k’t thÛc trong vflng 1 n®m, t¯c lµ tr≠Ìc ngµy 30/5/2004.
Tuy nhi™n, Th´ng b∏o khÎi x≠Ìng Æi“u tra cÚng Æ” ng· kh∂
n®ng c„ th” gia hπn Æi“u tra Æ’n 30/11/2004 trong nh˜ng hoµn
c∂nh Æ∆c bi÷t, phÔ hÓp vÌi ßi“u 26 cÒa Quy ch’.1

2. ßI“U TRA

Ba c´ng ty EU, mÈt c´ng ty Hµn QuËc, hai c´ng ty M¸ vµ mÈt
c´ng ty ƒn ßÈ Æ∑ hÓp t∏c vÌi c¨ quan Æi“u tra trong vÙ ki÷n nµy
vµ Æ∑ t˘ Æ®ng k˝ lµ b™n li™n quan trong vÙ vi÷c. ßi“u kh∏ thÛ vfi
trong vÙ vi÷c nµy lµ Trung QuËc Æ∑ thay ÆÊi th´ng l÷ cÒa m◊nh
ÆËi vÌi EU v“ t≠ c∏ch bfi Æ¨n trong vÙ ki÷n. N’u nh≠ trong c∏c
vÙ ki÷n tr≠Ìc Æ©y Trung QuËc ti’n hµnh Æi“u tra ÆËi vÌi c∏c bfi
Æ¨n lµ tıng quËc gia cÙ th” trong EU,2 th◊ trong vÙ Cloroform
nµy, Trung QuËc quy’t Æfinh xem EU lµ mÈt chÒ th” thËng nh†t
vµ coi toµn EU lµ mÈt n≠Ìc xu†t kh»u. ßi“u nµy c„ h÷ qu∂ th˘c
ti‘n r†t lÌn bÎi n’u c∏c nhµ s∂n xu†t cÒa EU Æ“u bfi xem lµ bfi
Æ¨n trong vÙ vi÷c th◊ sœ kh„ c„ kh∂ n®ng y™u c«u ch†m d¯t Æi“u
tra vÌi l˝ do l≠Óng nhÀp kh»u hµng cÒa h‰ vµo Trung QuËc lµ
kh´ng Æ∏ng k” (de minimis). Trong khi Æ„, n’u xem xät ri™ng
tıng n≠Ìc trong EU th◊ kh∂ n®ng nµy d‘ x∂y ra h¨n (bÎi gi∂ sˆ
c´ng ty c„ th∏i ÆÈ hÓp t∏c Æ≠Óc Æi“u tra lµ nhµ s∂n xu†t duy
nh†t s∂n xu†t ra s∂n ph»m bfi Æi“u tra tπi mÈt n≠Ìc th◊ c´ng ty
nµy c„ nhi“u kh∂ n®ng ch¯ng minh Æ≠Óc rªng l≠Óng nhÀp kh»u

1 ßi“u 26 cÒa Quy ch’ chËng b∏n ph∏ gi∏ cÒa Trung QuËc quy Æfinh rªng: �MÈt cuÈc Æi“u
tra chËng b∏n ph∏ gi∏ ph∂i Æ≠Óc hoµn thµnh trong vflng 12 th∏ng k” tı ngµy c´ng bË c´ng khai
quy’t Æfinh khÎi x≠Ìng Æi“u tra; trong nh˜ng hoµn c∂nh Æ∆c bi÷t th◊ giai Æoπn Æi“u tra nµy c„
th” Æ≠Óc gia hπn th™m mÈt thÍi hπn tÊng cÈng lµ 18 th∏ng”.
2 Xem v› dÙ nh≠ vÙ Æi“u tra chËng b∏n ph∏ gi∏ do Trung QuËc ti’n hµnh ÆËi vÌi s∂n
ph»m dichcloromethane nhÀp kh»u tı M¸, ß¯c, Anh, Hµ Lan, Ph∏p vµ Hµn QuËc ngµy
20 th∏ng 12 n®m 2000.

3 ßi“u 26 cÒa Quy ch’ chËng b∏n ph∏ gi∏ cÒa Trung QuËc quy Æfinh rªng: �... ph∂i ch†m
d¯t vi÷c Æi“u tra [...]: (4) khi l≠Óng nhÀp kh»u th˘c t’ ho∆c ti“m n®ng cÒa s∂n ph»m b∏n ph∏
gi∏ ho∆c thi÷t hπi lµ kh´ng Æ∏ng k” [c„ th” cho qua]”. ßi“u 9 x∏c Æfinh l≠Óng nhÀp kh»u tı
mÈt quËc gia ho∆c vÔng l∑nh thÊ cÙ th” Æ≠Óc coi lµ kh´ng Æ∏ng k” �n’u l≠Óng s∂n ph»m
b∏n ph∏ gi∏ tı mÈt n≠Ìc ho∆c vÔng l∑nh thÊ chi’m tËi Æa lµ 3% tÊng l≠Óng nhÀp kh»u c∏c s∂n
ph»m nµy ho∆c s∂n ph»m t≠¨ng t˘ [...]”.
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th˘c hi÷n bªng ti’ng Trung QuËc ho∆c ph∂i c„ b∂n dfich ti’ng
Trung Æi kÃm. ßi“u nµy tπo n™n mÈt g∏nh n∆ng Æ∏ng k” cho c∏c
c´ng ty khi tr∂ lÍi, Æ∆c bi÷t trong hoµn c∂nh thÍi hπn Æ” tr∂ lÍi lµ
r†t eo hãp. CÚng v◊ th’ mµ lÀp luÀn nµy Æ≠Óc Æ≠Óc sˆ dÙng nh≠
lµ mÈt l˝ do Æ” c∏c b™n y™u c«u gia hπn thÍi gian tr∂ lÍi.

2.2. C∏c b≠Ìc Æi“u tra tr≠Ìc khi Æ≠a ra k’t luÀn
s¨ bÈ
Trong 10 ngµy cuËi th∏ng 9/2003 vµ nˆa Æ«u th∏ng 10/2003, c¨
quan Æi“u tra Æ∑ ti’n hµnh Æi“u tra th˘c Æfia tπi c¨ sÎ kinh doanh
cÒa nhi“u nhµ s∂n xu†t Trung QuËc. C¨ quan Æi“u tra cÚng nhÀn
Æ≠Óc c∏c b◊nh luÀn v“ t◊nh trπng thi÷t hπi cÒa ngµnh s∂n xu†t nÈi
Æfia tı ngµnh s∂n xu†t nÈi Æfia, c∏c nhµ s∂n xu†t xu†t kh»u vµ
nhi“u nhµ nhÀp kh»u cÚng nh≠ c∏c nhµ s∂n xu†t sˆ dÙng
Cloroform nhÀp kh»u lµm nguy™n li÷u Æ«u vµo tπi Trung QuËc.

MOFCOM cÚng ti’n hµnh mÈt sË buÊi lµm vi÷c tr˘c ti’p vÌi c∏c
b™n li™n quan cÚng nh≠ c∏c tu˙ vi™n th≠¨ng mπi tı ßπi S¯ qu∏n
cÒa mÈt sË n≠Ìc nhÀp kh»u thuÈc di÷n bfi Æi“u tra. ßi“u nµy cho
th†y ch›nh phÒ c∏c n≠Ìc c„ th” c„ hµnh ÆÈng t›ch c˘c trong c∏c
vÙ ki÷n chËng b∏n ph∏ gi∏ vµ c∏c vÙ vi÷c mang t›nh t˘ v÷
th≠¨ng mπi kh∏c c„ ∂nh h≠Îng Æ’n quy“n vµ lÓi ›ch cÒa c∏c
doanh nghi÷p n≠Ìc m◊nh. ßi“u nµy ÆÂng thÍi cÚng cho th†y
doanh nghi÷p c«n phËi hÓp mÈt c∏ch t›ch c˘c vÌi Æπi di÷n ch›nh
phÒ n≠Ìc m◊nh Æ” c„ th” c„ k’t qu∂ tËt h¨n trong c∏c vÙ ki÷n
chËng b∏n ph∏ gi∏ Î n≠Ìc ngoµi.

2.3. K’t luÀn s¨ bÈ
Ngµy 8/4/2004, MOFCOM ra Th´ng b∏o sË 9/2004 th´ng b∏o
v“ k’t luÀn s¨ bÈ vµ tuy™n bË quy’t Æfinh ∏p dÙng c∏c bi÷n ph∏p
chËng b∏n ph∏ gi∏ tπm thÍi ÆËi vÌi c∏c s∂n ph»m bfi Æi“u tra.

MOFCOM t›nh tıng bi™n ÆÈ ph∏ gi∏ ri™ng cho t†t c∂ c∏c nhµ s∂n
xu†t xu†t kh»u Æ∑ hÓp t∏c trong qu∏ tr◊nh Æi“u tra. T†t c∂ c∏c

thÍi c∂ Æi“u tra ph∏ gi∏ vµ Æi“u tra thi÷t hπi, vµ trong m‰i tr≠Íng
hÓp ph∂i hÓp t∏c vÌi BOFT n’u muËn Æ≠Óc h≠Îng bi™n ÆÈ ph∏
gi∏ ri™ng.

Ngµy 2/7/2003, MOFCOM gˆi «B∂ng h·i Æi“u tra ÆËi vÌi nhµ s∂n
xu†t nÈi Æfia», «B∂ng h·i Æi“u tra ÆËi vÌi nhµ nhÀp kh»u nÈi Æfia»,
«B∂ng h·i Æi“u tra ÆËi vÌi nhµ s∂n xu†t n≠Ìc ngoµi» l«n l≠Ót cho
c∏c nhµ s∂n xu†t s∂n ph»m t≠¨ng t˘, c∏c nhµ nhÀp kh»u
Cloroform nÈi Æfia Trung QuËc Æ≠Óc bi’t Æ’n vµ c∏c nhµ s∂n xu†t
Cloroform n≠Ìc ngoµi tı c∏c n≠Ìc, vÔng l∑nh thÊ bfi ki÷n Æ≠Óc
bi’t Æ’n (Æ≠Óc BOFT vµ/ho∆c IBII bi’t Æ’n vµo thÍi Æi”m gˆi
B∂ng h·i). Nh˜ng c´ng ty «Æ≠Óc bi’t Æ’n» th≠Íng lµ nh˜ng
c´ng ty Æ≠Óc nhæc Æ’n trong Æ¨n ki÷n. Tuy nhi™n, Î giai Æoπn
nµy, c¨ quan Æi“u tra Trung QuËc sœ gˆi b∂ng c©u h·i Æi“u tra
Æ’n t†t c∂ c∏c b™n Æ∑ Æ®ng k˝ trong thÍi hπn quy Æfinh vµ Æ∑ th”
hi÷n th∏i ÆÈ sΩn sµng hÓp t∏c trong vÙ Æi“u tra. V“ thÍi hπn nÈp
tr∂ lÍi b∂ng h·i, c∏c b™n li™n quan c„ 37 ngµy k” tı ngµy gˆi
B∂ng h·i Æ” tr∂ lÍi vµ nÈp lπi (theo ßi“u 17 Quy ch’). MÈt vµi
nhµ xu†t kh»u c„ y™u c«u gia hπn thÍi gian tr∂ lÍi b∂ng h·i vµ Æ∑
Æ≠Óc ch†p thuÀn käo dµi thÍi hπn nµy nh≠ng kh´ng qu∏ 14 ngµy
sau Æ„ (theo ßi“u 18 Quy ch’). C«n l≠u ˝ rªng c∏c y™u c«u xin
gia hπn thÍi gian tr∂ lÍi ph∂i n™u Æ≠Óc l˝ do xin gia hπn. Nh˜ng
l˝ do Æ≠Óc Æ≠a ra th≠Íng lµ c´ng ty li™n quan kh´ng th” tr∂ lÍi
b∂ng c©u h·i trong thÍi hπn quy Æfinh v◊ c∏c nguy™n nh©n kh∏ch
quan, v› dÙ nh˜ng c∏n bÈ quan tr‰ng væng m∆t ÆÈt xu†t, c„ ÆÓt
nghÿ l‘ trong thÍi gian tr∂ lÍi b∂ng c©u h·i (nh≠ng th≠Íng th◊
nh˜ng l˝ do nh≠ vÀy kh´ng Æ≠Óc ch†p nhÀn), c∏c s˘ ki÷n x∂y ra
do thi™n nhi™n thuÈc di÷n b†t kh∂ kh∏ng... Tuy th’, vi÷c c„ cho
gia hπn hay kh´ng hoµn toµn lµ quy’t Æfinh ri™ng cÒa c¨ quan
Æi“u tra vµ th≠Íng lµ c®n c¯ vµo khËi l≠Óng c´ng vi÷c cÒa c¨
quan nµy cÚng nh≠ sË l≠Óng c∏c c´ng ty tham gia Æi“u tra.

Tr™n th˘c t’, trong thÍi hπn quy Æfinh, c¨ quan Æi“u tra Æ∑ nhÀn
tr∂ lÍi tı c∏c nhµ s∂n xu†t nÈi Æfia, nhµ nhÀp kh»u vµ 07 nhµ s∂n
xu†t n≠Ìc ngoµi. ChÛ ˝ lµ trong c∏c vÙ ki÷n chËng b∏n ph∏ gi∏
do Trung QuËc ti’n hµnh, t†t c∂ c∏c tµi li÷u do c¨ quan Æi“u tra
cung c†p ho∆c do c∏c b™n cung c†p cho c¨ quan nµy Æ“u ph∂i
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Æ” t›nh to∏n bi™n ÆÈ ph∏ gi∏. V› dÙ, c∏c nhµ s∂n xu†t xu†t kh»u
c„ th” b◊nh luÀn v“ t›nh hÓp l˝ cÒa ph≠¨ng ph∏p Æ∑ sˆ dÙng Æ”
t›nh gi∏ th´ng th≠Íng, c∏c Æi“u chÿnh Æ∑ th˘c hi÷n (ho∆c Æ∑ bfi
tı chËi) ÆËi vÌi gi∏ xu†t kh»u vµ gi∏ th´ng th≠Íng (Æi“u chÿnh
th˘c hi÷n nhªm Æ∂m b∂o vi÷c so s∏nh gi∏ lµ c´ng bªng). C∏c
b◊nh luÀn cÚng c„ th” tÀp trung vµo nh˜ng kh›a cπnh kh∏c nhau
cÒa k’t luÀn s¨ bÈ v“ thi÷t hπi vµ mËi quan h÷ nh©n qu∂. LÍi
khuy™n cho c∏c c´ng ty lµ h‰ n™n b◊nh luÀn v“ t†t c∂ c∏c v†n
Æ“ c„ th”, v◊ c„ mÈt th˘c t’ lµ kh„ mµ Æ≠a ra mÈt lÀp luÀn hay
b◊nh luÀn nµo vµo giai Æoπn cuËi cÒa vÙ Æi“u tra n’u lÀp luÀn
hay b◊nh luÀn Æ„ ch≠a Æ≠Óc Æ≠a ra trong giai Æoπn Æi“u tra s¨
bÈ tr≠Ìc Æ„.

2.4. ßi“u tra bÊ sung
Sau khi ∏p dÙng c∏c bi÷n ph∏p tπm thÍi, mÈt ph∏i Æoµn bao
gÂm c∏c c∏n bÈ MOFCOM Æ∑ ti’n hµnh Æi“u tra th˘c Æfia tπi c¨
sÎ cÒa c∏c nhµ s∂n xu†t xu†t kh»u hÓp t∏c Î EU vµ Hµn QuËc
Æ” x∏c minh t›nh ch›nh x∏c vµ ch©n th˘c cÒa c∏c tµi li÷u mµ c∏c
c´ng ty bfi Æ¨n Æ∑ cung c†p. Nhµ xu†t kh»u hÓp t∏c ƒn ßÈ Æ≠Óc
Æi“u tra Æ∑ tı chËi kh´ng cho Æi“u tra th˘c Æfia. C¨ quan Æi“u tra
kh´ng ti’n hµnh Æi“u tra th˘c Æfia tπi c∏c c¨ sÎ cÒa hai nhµ xu†t
kh»u hÓp t∏c tπi Hoa K˙. M∆c dÔ l˝ do ch›nh x∏c cÒa quy’t Æfinh
kh´ng Æi“u tra th˘c Æfia ÆËi vÌi c∏c c´ng ty Hoa K˙ kh´ng Æ≠Óc
ti’t lÈ nh≠ng c„ th” ph·ng Æo∏n rªng vi÷c nµy lµ do c¨ quan
Æi“u tra Æ∑ hµi lflng vÌi ch†t l≠Óng cÒa c∏c th´ng tin Æ≠Óc cung
c†p (tuy nhi™n, kh´ng ph∂i lµ kh´ng c„ nh˜ng ngoπi l÷ trong
nh˜ng tr≠Íng hÓp nh≠ th’ nµy). Ngoµi ra Æi“u nµy cfln c„ th”
Æ≠Óc gi∂i th›ch tı th˘c t’ lµ mÈt sË c´ng ty Æ∑ ti’n hµnh r†t sÌm
vi÷c tho∂ thuÀn cam k’t v“ gi∏ (xem ph«n tr◊nh bµy d≠Ìi Æ©y)
vµ nh≠ vÀy s˘ c«n thi’t ph∂i ti’n hµnh Æi“u tra th˘c Æfia vÌi
nh˜ng c´ng ty nµy cÚng gi∂m Æi. CuËi cÔng, thi’u thÍi gian vµ
nh©n l˘c cÚng c„ th” lµ l˝ do cho vi÷c nµy.

Trong qu∏ t◊nh Æi“u tra th˘c Æfia, nh„m Æi“u tra Æ∑ Æ∆t nhi“u c©u
h·i cho nh©n vi™n tµi ch›nh, nh©n vi™n b∏n hµng, vµ c∏n bÈ
qu∂n l˝ cÒa c∏c c´ng ty vµ nh˜ng nh©n vi™n nµy ph∂i cung c†p

c´ng ty cfln lπi kh∏c bfi ∏p mÈt m¯c thu’ chung Æ≠Óc t›nh bªng
bi™n ph∏ gi∏ cao nh†t trong sË c∏c bi™n ph∏ gi∏ ri™ng lŒ n„i tr™n.
K’t qu∂ lµ c∏c bi™n ÆÈ ph∏ gi∏ tπm thÍi Æ≠Óc t›nh nh≠ sau:

F ßËi vÌi EU, c∏c bi™n ph∏ gi∏ ri™ng lŒ l«n l≠Ót lµ 16%,
32% vµ 59%, vµ bi™n ph∏ gi∏ ∏p dÙng chung cho t†t c∂
c∏c nhµ s∂n xu†t Ch©u ¢u cfln lπi lµ 59%;

F ßËi vÌi Hµn QuËc, bi™n ph∏ gi∏ ri™ng ∏p dÙng cho nhµ
s∂n xu†t Hµn QuËc duy nh†t hÓp t∏c lµ 62%, bi™n ph∏
gi∏ ∏p dÙng chung cho t†t c∂ c∏c nhµ s∂n xu†t Hµn
QuËc cfln lπi cÚng lµ 62%;

F ßËi vÌi Hoa K˙, c∏c bi™n ph∏ gi∏ ri™ng lŒ l«n l≠Ót lµ 45%
vµ 65%, bi™n ph∏ gi∏ ∏p dÙng chung cho t†t c∂ c∏c nhµ
s∂n xu†t Hoa K˙ cfln lπi lµ 65%;

F ßËi vÌi ƒn ßÈ, bi™n ph∏ gi∏ ri™ng ∏p dÙng cho nhµ s∂n
xu†t ƒn ßÈ duy nh†t hÓp t∏c lµ 96%, bi™n ph∏ gi∏ ∏p
dÙng chung cho t†t c∂ c∏c nhµ s∂n xu†t ƒn ßÈ cfln lπi
cÚng lµ 96%;

MOFCOM cÚng k’t luÀn rªng ngµnh s∂n xu†t Cloroform nÈi Æfia
Trung QuËc Æ∑ ph∂i chfiu mÈt thi÷t hπi Æ∏ng k” vµ thi÷t hπi nµy
lµ do vi÷c nhÀp kh»u Cloroform gi∏ rŒ g©y ra.

Ti’p Æ„, c¨ quan Æi“u tra th´ng b∏o vµ gi∂i th›ch c∏c c®n c¯
th˘c t’ mµ c¨ quan nµy Æ∑ sˆ dÙng Æ” t›nh bi™n ÆÈ ph∏ gi∏ cho
c∏c c´ng ty trong quy’t Æfinh s¨ bÈ vµ cho phäp c∏c b™n bfi Æ¨n
Æ∑ nÈp b∂ng tr∂ lÍi b∂ng c©u h·i Æi“u tra b∏n ph∏ gi∏ Æ≠Óc b◊nh
luÀn v“ c∏c c®n c¯ nµy theo �C∏c quy Æfinh v“ vi÷c C´ng khai
Th´ng tin trong ßi“u tra chËng b∏n ph∏ gi∏.” Trong thÍi hπn Æ∑
Æfinh, c¨ quan Æi“u tra nhÀn Æ≠Óc mÈt sË b∂n b◊nh luÀn v“ quy’t
Æfinh s¨ bÈ vµ v“ c∏ch t›nh bi™n ÆÈ ph∏ gi∏ tı nhi“u b™n li™n
quan. C∏c b◊nh luÀn nµy Æ≠Óc c¨ quan Æi“u tra l≠u ˝ xem xät
trong qu∏ tr◊nh ra k’t luÀn cuËi cÔng v“ vÙ vi÷c.

Th´ng th≠Íng, c∏c b™n li™n quan sœ b◊nh luÀn vµo r†t nhi“u v†n
Æ“, Æ∆c bi÷t lµ v“ ph≠¨ng ph∏p mµ c¨ quan Æi“u tra Æ∑ sˆ dÙng
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nhªm tπo c¨ hÈi Æ” c∏c b™n tr◊nh bµy quan Æi”m cÒa m◊nh v“
c∏c k’t luÀn Æi“u tra s¨ bÈ. Trong vÙ vi÷c cÙ th” nµy, c∏c phi™n
Æi“u tr«n l«n th¯ nh†t Æ≠Óc ti’n hµnh vÌi mÙc ti™u chÒ y’u lµ Æ”
c∏c b™n c„ c¨ hÈi tr◊nh bµy quan Æi”m cÒa m◊nh v“ c∏c v†n Æ“
chung cÒa vÙ vi÷c (thi÷t hπi, mËi quan h÷ nh©n qu∂, t≠ c∏ch cÒa
b™n nguy™n Æ¨n...). Nhi“u b™n Æ∑ c„ c¨ hÈi tr◊nh bµy tπi c∏c
phi™n Æi“u tr«n nh≠ vÀy. ßi“u nµy cho th†y c¨ quan Æi“u tra Æ∑
th˘c s˘ quan t©m læng nghe ˝ ki’n cÒa c∏c nh„m c„ lÓi ›ch kh∏c
nhau tr≠Ìc khi ra k’t luÀn cuËi cÔng. ß©y lµ mÈt Æi”m r†t thÛ vfi
bÎi kh∏c vÌi ph∏p luÀt Ch©u ¢u,4 ph∏p luÀt chËng b∏n ph∏ gi∏
Trung QuËc kh´ng quy Æfinh r‚ v“ vi÷c ph∂i xem xät Æ’n «lÓi ›ch
c´ng cÈng», ngoµi ra theo c∏c quy Æfinh li™n quan cÒa WTO th◊
vi÷c ph∂i xem xät tÌi «lÓi ›ch c´ng cÈng» cÚng kh´ng ph∂i lµ
mÈt thÒ tÙc bæt buÈc (tr≠Íng hÓp cÒa EU lµ mÈt ngoπi l÷). V“
v†n Æ“ nµy, d≠Íng nh≠ c∏c nguy™n tæc cÒa Trung QuËc g«n
giËng vÌi c∏c nguy™n tæc cÒa Hoa K˙ (trong Æ„ thÒ tÙc xem xät
lÓi ›ch cÈng ÆÂng kh´ng Æ≠Óc quy Æfinh mÈt c∏ch r‚ rµng). ßi“u
nµy c„ ngh‹a cÚng giËng nh≠ Hoa K˙, c¨ quan c„ th»m quy“n
cÒa Trung QuËc kh´ng ti’n hµnh mÈt thÒ tÙc ri™ng Æ” c©n nhæc
vµ quy’t Æfinh li÷u vi÷c ∏p dÙng c∏c bi÷n ph∏p chËng b∏n ph∏
gi∏ c„ v◊ lÓi ›ch c´ng cÈng hay kh´ng. Tuy nhi™n, c∏c c¨ quan
nµy læng nghe mÈt c∏ch thÀn tr‰ng t†t c∂ c∏c nh„m lÓi ›ch li™n
quan, bao gÂm ngµnh s∂n xu†t sˆ dÙng s∂n ph»m Æ„ lµm
nguy™n li÷u Æ«u vµo, ng≠Íi ti™u dÔng, c∏c nhµ nhÀp kh»u... vµ
c„ th” t›nh Æ’n c∏c lÓi ›ch nµy (n’u th†y chÛng th˘c s˘ c„ li™n
quan) khi Æ∏nh gi∏ c∏c y’u tË kh∏c, Æ∆c bi÷t lµ s˘ tÂn tπi cÒa
thi÷t hπi vµ mËi quan h÷ nh©n qu∂ gi˜a vi÷c nhÀp kh»u b∏n ph∏
gi∏ vµ thi÷t hπi Æ„.

CÚng xin l≠u ˝ th™m lµ ngµy 26/5/2004, MOFCOM Æ∑ quy’t
Æfinh gia hπn vi÷c Æi“u tra th™m 06 th∏ng n˜a, t¯c lµ Æ’n tÀn
ngµy 30/11/2004. Vi÷c gia hπn nµy do c¨ quan Æi“u tra t˘ Æ≠a
ra, kh´ng ph∂i do Æ“ nghfi hay y™u c«u tı b†t k˙ b™n li™n quan
nµo. L˝ do cÒa nh˜ng quy’t Æfinh ki”u nh≠ th’ nµy th≠Íng chÒ

tµi li÷u lµm c®n c¯ theo y™u c«u. CÙ th”, nh„m Æi“u tra ti’n
hµnh x∏c minh c∏c Æi“u ki÷n s∂n xu†t kinh doanh chung cÒa
c´ng ty, t◊nh h◊nh b∏n hµng cÒa c∏c s∂n ph»m t≠¨ng t˘ tπi thfi
tr≠Íng nÈi Æfia, t◊nh h◊nh b∏n hµng cÒa c∏c s∂n ph»m thuÈc di÷n
bfi Æi“u tra xu†t sang Trung QuËc, c∏c loπi chi ph›, ph› tÊn ÆËi vÌi
s∂n ph»m thuÈc di÷n bfi Æi“u tra vµ nh˜ng s∂n ph»m t≠¨ng t˘.
Nh„m Æi“u tra cÚng xem xät t›nh ch›nh x∏c, ch©n th˘c vµ Æ«y
ÆÒ cÒa c∏c tµi li÷u do c∏c c´ng ty cung c†p vµ thu thÀp th™m
c∏c ch¯ng c¯ c„ li™n quan kh∏c.

V“ v†n Æ“ nµy, c«n l≠u ˝ lµ c∏c cuÈc Æi“u tra th˘c Æfia do c∏n
bÈ Trung QuËc ti’n hµnh trong vÙ vi÷c nµy Æ“u Æ≠Óc th˘c hi÷n
theo cÔng c∏ch th¯c vµ tu©n thÒ c∏c nguy™n tæc t≠¨ng t˘ nh≠
trong c∏c cuÈc Æi“u tra th˘c Æfia mµ c∏c nh„m Æi“u tra cÒa c∏c
n≠Ìc kh∏c ti’n hµnh (v› dÙ nh≠ EU).

B◊nh th≠Íng, vi÷c Æi“u tra chÿ ti’n hµnh ÆËi vÌi mÈt sË hπn ch’
c∏c nh©n vi™n, c∏n bÈ trong c´ng ty, Æ∆c bi÷t lµ nh˜ng ng≠Íi c„
li™n quan ch∆t chœ Æ’n vi÷c chu»n bfi c∏c c©u tr∂ lÍi cho b∂ng
c©u h·i Æi“u tra, v› dÙ nh©n vi™n cÒa bÈ ph©n tµi ch›nh, bÈ phÀn
b∏n hµng, bÈ phÀn s∂n xu†t vµ bÈ phÀn qu∂n l˝. Tuy nhi™n,
cÚng giËng nh≠ c∏c Æoµn Æi“u tra kh∏c, Æoµn Æi“u tra Trung
QuËc hoµn toµn c„ th” trao ÆÊi vµ Æ∆t c©u h·i vÌi nh˜ng ng≠Íi
kh∏c mµ h‰ cho lµ phÔ hÓp. Th˘c t’ lµ c∏c c´ng ty r†t kh„ tı
chËi y™u c«u ti’p cÀn th´ng tin cÒa Æoµn ki”m tra bÎi n’u lµm
th’ th◊ c„ th” bfi coi lµ kh´ng hÓp t∏c vµ sœ g©y ra nh˜ng h÷ qu∂
ti™u c˘c cho c´ng ty (c∏c k’t luÀn Æi“u tra sˆ dÙng cho c´ng ty
c„ th” sœ hoµn toµn d˘a tr™n «c∏c th´ng tin sΩn c„ tËt nh†t»
thay v◊ c∏c th´ng tin mµ c´ng ty Æ≠a ra, mµ vi÷c nµy th◊ hi’m khi
nµo Æem lπi Æi“u g◊ tËt Æãp cho c´ng ty).

Th˘c hi÷n ngh‹a vÙ quy Æfinh tπi ßi“u 6.2 Hi÷p Æfinh v“ chËng
b∏n ph∏ gi∏ cÒa WTO, MOFCOM Æ∑ ti’n hµnh c∏c phi™n Æi“u
tr«n vÌi c∏c doanh nghi÷p upstream vµ downstream, c∏c nhµ
s∂n xu†t, nhÀp kh»u, c∏c nhµ xu†t kh»u n≠Ìc ngoµi vµ c∏c b™n
li™n quan kh∏c. Theo th´ng l÷ th◊ sœ c„ mÈt loπt c∏c phi™n Æi“u
tr«n/g∆p gÏ l«n th¯ hai vÌi c∏c b™n li™n quan trong giai Æoπn nµy 4 ßi“u 9.4 vµ 21 cÒa Quy ch’ v“ chËng b∏n ph∏ gi∏ cÒa EC quy Æfinh rªng chÿ c„ th” ∏p

dÙng mÈt bi÷n ph∏p chËng b∏n ph∏ gi∏ khi �c«n can thi÷p Æ” b∂o v÷ cho lÓi ›ch cÒa cÈng
ÆÂng [...]”.
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nhuÀn t®ng th™m thay v◊ ph∂i tr∂ mÈt kho∂n thu’ bÊ sung cho
h∂i quan n≠Ìc nhÀp kh»u. Tuy nhi™n, cam k’t v“ gi∏ cÚng c„
th” lµ mÈt b†t lÓi ÆËi vÌi nhµ xu†t kh»u n’u sau Æ„ thfi tr≠Íng c„
s˘ bi’n ÆÈng v“ gi∏ ÆËi vÌi s∂n ph»m Æ∑ cam k’t gi∏ khi’n cho
gi∏ cÒa s∂n ph»m nµy gi∂m xuËng qu∏ m¯c. Khi Æ„ nhµ s∂n
xu†t xu†t kh»u n≠Ìc ngoµi sœ ph∂i l˘a ch‰n ho∆c lµ vi phπm
cam k’t v“ gi∏ Æ” duy tr◊ kh∂ n®ng cπnh tranh cÒa s∂n ph»m,
ho∆c lµ v…n gi˜ ÆÛng cam k’t vµ sœ bfi Æ»y kh·i thfi tr≠Íng. ß”
tr∏nh t◊nh trπng nµy, cam k’t v“ gi∏ c„ th” Æ≠Óc rµ so∏t vµ Æi“u
chÿnh lπi bªng c∏c quy Æfinh cÙ th” bË sung tr˘c ti’p vµo cam k’t
ho∆c quy Æfinh trong ph∏p luÀt v“ chËng b∏n ph∏ gi∏ cÒa n≠Ìc
nhÀp kh»u.

2.5.2. K’t luÀn cuËi cÔng

Ngµy 30/11/2004, MOFCOM ra Th´ng b∏o sË 81/2004 trong Æ„
n™u k’t luÀn cuËi cÔng v“ vÙ vi÷c. V◊ h«u h’t c∏c nhµ xu†t kh»u
hÓp t∏c Æ“u Æ∑ c„ cam k’t v“ gi∏ vÌi MOFCOM, c∏c bi™n ph∏
gi∏ ri™ng lŒ chÿ ∏p dÙng vÌi 2 nhµ s∂n xu†t xu†t kh»u cfln lπi.
ßËi vÌi nhµ s∂n xu†t EU cfln lπi, sau khi xem xät c∏c y’u tË vµ
lÀp luÀn h‰ cung c†p, MOFCOM quy’t Æfinh gi˜ nguy™n c∏c t›nh
to∏n s¨ bÈ (trı mÈt sË sˆa ÆÊi nh· kh´ng Æ∏ng k”, kh´ng lµm
thay ÆÊi bi™n ph∏ gi∏). ßËi vÌi nhµ s∂n xu†t ƒn ßÈ, v◊ c´ng ty
nµy kh´ng ÆÂng ˝ cho Æi“u tra th˘c Æfia, cÚng kh´ng cung c†p
th´ng tin hay lÀp luÀn bÊ sung g◊ n™n MOFCOM quy’t Æfinh gi˜
nguy™n k’t luÀn s¨ bÈ.

ßi”m nµy r†t Æ∏ng quan t©m v◊ nhi“u l˝ do: Th¯ nh†t c«n nh†n
mπnh rªng theo th´ng l÷ ki÷n chËng b∏n ph∏ gi∏ cÒa Trung
QuËc th◊ bi÷n ph∏p thu’ s¨ bÈ Æ≠Óc †n Æfinh tr≠Ìc, sau Æ„ mÌi
ti’n hµnh Æi“u tra th˘c Æfia. Do Æ„, mÙc ti™u chÒ y’u cÒa Æi“u tra
th˘c Æfia lµ x∏c minh lπi c∏c gi∂i thi’t Æ∑ sˆ dÙng Æ” Æ≠a ra c∏c
k’t luÀn s¨ bÈ tr≠Ìc Æ„ vµ xem xät xem n™n duy tr◊ hay sˆa ÆÊi
c∏c bi÷n ph∏p s¨ bÈ (bªng c∏ch nµy ho∆c c∏ch kh∏c), phÙ
thuÈc vµo c∏c lÀp luÀn vµ c∏c y’u tË Æ≠Óc cung c†p bÊ sung (vµ
c∏c nh˜ng y’u tË bfi tı chËi kh´ng cung c†p) cÒa c´ng ty li™n
quan trong qu∏ tr◊nh x∏c minh. Tr≠Íng hÓp cÒa nhµ s∂n xu†t

y’u lµ v◊ c¨ quan Æi“u tra c«n th™m thÍi gian Æ” hoµn thi÷n vi÷c
Æi“u tra cÒa m◊nh do sË c´ng ty ph∂i Æi“u tra Æ∆c bi÷t lÌn ho∆c
do c∏c v†n Æ“ li™n quan qu∏ ph¯c tπp vµ c«n Æ≠Óc ph©n t›ch bÊ
sung. Tuy nhi™n, l≠u ˝ lµ quy Æfinh v“ chËng b∏n ph∏ gi∏ cÒa
Trung QuËc, phÔ hÓp vÌi Hi÷p Æfinh v“ chËng b∏n ph∏ gi∏ cÒa
WTO, kh´ng cho phäp mÈt cuÈc Æi“u tra chËng b∏n ph∏ gi∏ käo
dµi qu∏ 18 th∏ng trong m‰i tr≠Íng hÓp.

2.5. K’t luÀn cuËi cÔng

2.5.1. Cam k’t v“ gi∏

Sau khi ra k’t luÀn s¨ bÈ, MOFCOM Æ∑ nhÀn Æ≠Óc mÈt sË Æ“
nghfi cam k’t v“ gi∏ tı mÈt sË nhµ s∂n xu†t xu†t kh»u n≠Ìc
ngoµi. Sau khi bµn bπc vµ th≠¨ng l≠Óng, c¨ quan Æi“u tra Æ∑
ch†p nhÀn cam k’t v“ gi∏ cÒa 05 c´ng ty hÓp t∏c (2 c´ng ty EU,
2 c´ng ty M¸ vµ 1 c´ng ty Hµn QuËc). C¨ quan Æi“u tra vµ c´ng
ty EU cfln lπi Æ∑ kh´ng th” Æi Æ’n thËng nh†t v“ mÈt cam k’t v“
gi∏, cfln c´ng ty duy nh†t cÒa ƒn ßÈ th◊ kh´ng Æ≠a ra b†t k˙ Æ“
nghfi cam k’t nµo. Theo Quy ch’ vµ c∏c Quy Æfinh v“ C´ng khai
Th´ng tin trong ßi“u tra chËng b∏n ph∏ gi∏, c¨ quan Æi“u tra Æ∑
quy’t Æfinh ch†m d¯t Æi“u tra ÆËi vÌi 5 c´ng ty c„ cam k’t v“ gi∏
vµ ti’p tÙc cuÈc Æi“u tra ÆËi vÌi 2 c´ng ty cfln lπi.

ô Æ©y c„ mÈt Æi”m r†t Æ∏ng ghi nhÀn, Æ„ lµ tr∏i vÌi xu h≠Ìng
th˘c ti‘n trong thÍi Æi”m Æ„, c¨ quan c„ th»m quy“n v“ chËng
b∏n ph∏ gi∏ cÒa Trung QuËc v…n ch†p nhÀn ti’n hµnh th≠¨ng
l≠Óng v“ c∏c cam k’t v“ gi∏ vµ Æi Æ’n c∏c tho∂ thuÀn cam k’t
v“ gi∏ vÌi mÈt sË nhµ s∂n xu†t xu†t kh»u n≠Ìc ngoµi nh†t Æfinh.
Theo c∏c tho∂ thuÀn nµy, nhµ s∂n xu†t xu†t kh»u n≠Ìc ngoµi
cam k’t kh´ng xu†t kh»u s∂n ph»m bfi Æi“u tra sang Trung QuËc
th†p h¨n mÈt m¯c gi∏ tËi thi”u nh†t Æfinh; vµ nhµ s∂n xu†t xu†t
kh»u n≠Ìc ngoµi sœ ph∂i th≠Íng xuy™n b∏o c∏o t◊nh h◊nh th˘c
hi÷n c∏c cam k’t nµy; c¨ quan Æi“u tra cÚng sœ th≠Íng xuy™n
gi∏m s∏t vi÷c th˘c hi÷n nµy.

MÈt trong c∏c lÓi ›ch quan tr‰ng mµ c∏c cam k’t v“ gi∏ mang lπi
lµ nhµ s∂n xu†t, bªng cam k’t nµy, sœ Æ≠Óc h≠Îng ph«n lÓi
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3. K’T LUÀN

VÙ ki÷n chËng b∏n ph∏ gi∏ ÆËi vÌi Chloroform nhÀp kh»u lµ mÈt
v› dÙ Æi”n h◊nh cho th†y Trung QuËc Æang sˆ dÙng ngµy cµng
nhi“u h¨n c´ng cÙ chËng b∏n ph∏ gi∏ trong th˘c t’. M∆c dÔ
ph∏p luÀt v“ chËng b∏n ph∏ gi∏ cÒa n≠Ìc nµy mÌi ban hµnh g«n
Æ©y, sau khi Trung QuËc gia nhÀp WTO, vµ nhªm mÙc ti™u chÒ
y’u lµ Æ” phÔ hÓp vÌi c∏c y™u c«u trong Hi÷p Æfinh v“ chËng b∏n
ph∏ gi∏ WTO, Trung QuËc Æ∑ nhanh ch„ng sˆ dÙng c´ng cÙ
nµy theo mÈt c∏ch th¯c Æ«y tham v‰ng. Tr™n th˘c t’, vÙ
Cloroform cho th†y Trung QuËc kh´ng ng«n ngπi ti’n hµnh ki÷n
chËng b∏n ph∏ gi∏ ÆËi vÌi c∏c n≠Ìc ÆËi t∏c th≠¨ng mπi quan
tr‰ng (nh≠ EU, Hoa K˙...). VÙ nµy cÚng cho th†y mÈt sË thÒ tÙc
kh∏ ræc rËi vµ c„ ÆÈ dao ÆÈng lÌn nh≠ c∏c tho∂ thuÀn cam k’t
v“ gi∏ cÚng Æ≠Óc Trung QuËc l≠u t©m vµ sˆ dÙng r†t ÆÛng luÀt.

Th˘c t’ nµy cho th†y m∆c dÔ lµ ng≠Íi Æi sau trong vi÷c ti’n
hµnh c∏c Æi“u tra chËng b∏n ph∏ gi∏, Trung QuËc d≠Íng nh≠
kh´ng c„ ˝ Æfinh t˘ tr„i buÈc m◊nh Î vi÷c ∏p dÙng c∏c bi÷n ph∏p
theo c∏c thÒ tÙc Æi“u tra tËi thi”u. Trung QuËc th” hi÷n r‚ rµng
˝ Æfinh sœ tÀn dÙng t†t c∂ c∏c kh∂ n®ng c„ th” theo Hi÷p Æfinh v“
chËng b∏n ph∏ gi∏ WTO vµ ph∏p luÀt cÒa m◊nh. Do Æ„, sœ
kh´ng ph∂i lµ phi logic khi Trung QuËc ti’n hµnh nh˜ng vÙ ki÷n
chËng b∏n ph∏ gi∏ Æ«u ti™n cÒa m◊nh, v› dÙ nh≠ vÙ Chloroform
nµy, theo mÈt c∏ch th¯c g«n giËng nh≠ c∏ch mµ nh˜ng n≠Ìc
th≠Íng xuy™n ki÷n chËng b∏n ph∏ gi∏ (nh≠ EU, Hoa K˙) th˘c
hi÷n. Vµ ng≠Íi ta cÚng kh´ng nghi ngÍ g◊ v“ vi÷c tÌi Æ©y Trung
QuËc sœ trÎ thµnh chÒ th” sˆ dÙng th≠Íng xuy™n c´ng cÙ chËng
b∏n ph∏ gi∏ nµy n’u c∏c lÓi ›ch th≠¨ng mπi cÒa n≠Ìc nµy Æfli h·i
nh≠ vÀy.

ßËi vÌi c∏c c´ng ty c„ li™n quan Æ’n c∏c vÙ ki÷n chËng b∏n ph∏
gi∏ tπi Trung QuËc, Æi“u nµy c„ ngh‹a lµ chu»n Æi“u tra trong
c∏c vÙ ki÷n chËng b∏n ph∏ gi∏ cÒa Trung QuËc lµ kh∏ cao (c„
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CHƒT CHLOROFORM

Ch©u ¢u (ng≠Íi kh´ng c„ cam k’t v“ gi∏), Æ∑ kh´ng c„ th™m
b†t k˙ y’u tË nµo trong qu∏ tr◊nh Æi“u tra th˘c Æfia cho th†y c«n
Æi“u chÿnh bi™n ph∏p s¨ bÈ. Tr≠Íng hÓp cÒa c´ng ty ƒn ßÈ th◊
kh∏c. CÙ th”, vi÷c nhµ s∂n xu†t ƒn ßÈ tı chËi kh´ng ch†p nhÀn
cho Æi“u tra th˘c Æfia c„ th” coi lµ kh´ng hÓp t∏c, vµ do Æ„ sœ
d…n tÌi vi÷c ∏p dÙng «th´ng tin sΩn c„ tËt nh†t». Nh≠ vÀy, n’u
nh◊n qua sœ th†y d≠Íng nh≠ Î Æ©y c„ s˘ kh´ng c´ng bªng khi
mµ nhµ s∂n xu†t ƒn ßÈ kh´ng hÓp t∏c lπi Æ≠Óc ÆËi xˆ nh≠ nhµ
s∂n xu†t Ch©u ¢u c„ hÓp t∏c (t¯c lµ cÔng bfi duy tr◊ m¯c thu’ s¨
bÈ tr≠Ìc Æ„). Tuy nhi™n, c«n nh†n mπnh rªng b∂n th©n nhµ s∂n
xu†t ƒn ßÈ tr≠Ìc Æ„ cÚng Æ∑ ph∂i chfiu m¯c thu’ cao nh†t
(96%), g†p 3 l«n m¯c ∏p cho nhµ s∂n xu†t Ch©u ¢u. Trong
tr≠Íng hÓp nµy, c¨ quan Æi“u tra Trung QuËc c„ lœ Æ∑ cho rªng
m¯c thu’ cao nh≠ vÀy Æ∑ th” hi÷n Æ≠Óc «c∏c th´ng tin sΩn c„
tËt nh†t» Î giai Æoπn nµy cÒa cuÈc Æi“u tra ÆËi vÌi nhµ s∂n xu†t
kh´ng hÓp t∏c vµ do Æ„ Æ∑ quy’t Æfinh ti’p tÙc ∏p dÙng m¯c thu’
nµy kh´ng chÿ cho nhµ s∂n xu†t ƒn ßÈ nµy mµ cfln cho t†t c∂
c∏c nhµ s∂n xu†t xu†t kh»u kh´ng hÓp t∏c kh∏c.

Nh≠ vÀy, c∏c nhµ s∂n xu†t xu†t kh»u n≠Ìc ngoµi kh´ng c„ cam
k’t v“ gi∏ ph∂i nhÀn bi™n ph∏ gi∏ Æ¨n lŒ l«n l≠Ót lµ 32% vµ 96%.
MOFCOM cÚng ∏p dÙng bi™n ph∏ gi∏ chung 96%, bi™n ph∏ gi∏
ri™ng lŒ cao nh†t trong k’t luÀn s¨ bÈ cho c∏c nhµ s∂n xu†t
kh´ng hÓp t∏c kh∏c cÒa EU, Hoa K˙, Hµn QuËc vµ ƒn ßÈ.
Ph≠¨ng ph∏p nµy cÒa MOFCOM ÆËi vÌi c∏c nhµ xu†t kh»u
kh´ng hÓp t∏c r‚ rµng mang t›nh trıng phπt h¨n nhi“u so vÌi
c∏ch ti’p cÀn trong k’t luÀn s¨ bÈ v◊ n„ ∏p dÙng bi™n ph∏ gi∏
cao nh†t, t¯c lµ bi™n ph∏ gi∏ cÒa doanh nghi÷p ƒn ßÈ, cho
doanh nghi÷p tı t†t c∂ c∏c n≠Ìc bfi Æi“u tra. Lœ ra c¨ quan Æi“u
tra n™n ∏p dÙng c∏ch ti’p cÀn kh∏c bÌt khæc nghi÷t h¨n, t≠¨ng
t˘ nh≠ c∏ch trong k’t luÀn s¨ bÈ (d˘a tr™n bi™n ph∏ gi∏ t›nh cho
tıng c´ng ty ri™ng lŒ vµ nh≠ vÀy sœ ph∂n ∏nh trung th˘c h¨n t◊nh
trπng cÒa tıng n≠Ìc xu†t kh»u cÙ th”). Tuy nhi™n, tr™n th˘c t’
Æ∑ kh´ng c„ tranh c∑i hay ph∂n ÆËi nµo cÙ th” ÆËi vÌi quy’t
Æfinh cÒa ph›a Trung QuËc, Æ∆c bi÷t lµ trong khu´n khÊ WTO.
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CASE STUDY No 3

Country initiating the investigation: China P.R.
Product under investigation: Chloroform
Countries under investigation: European Union,

South Korea,
USA, India

The basic legal framework for antidumping investigations in the
People's Republic of China (PRC) are the Antidumping
Regulations of the PRC adopted by the 46th Executive Meeting
of the State Council on 31 October 2001, and promulgated on
26 November 2001 by Decree n° 328 of the State Council of
the PRC. The Regulations took effect as of 1st January
2002[f15].

The specificities of this case can be highlighted as follows:

q It is a good example of China's increasing use of
antidumping against third countries;

q It shows that China applies a standard which aims at
being close to that of European and US investigations;

q It highlights certain specificities of the Chinese proceeding
(in comparison, for example, to the European
proceeding), such as the fact that on-spot verifications
take place only after the preliminary determination:

q For the first time, China entered into the negotiation and
conclusion of price undertakings with exporting producers.

th” lµ kh´ng cao bªng chu»n ∏p dÙng cho c∏c vÙ ki÷n tπi CÈng
ÆÂng Ch©u ¢u hay Hoa K˙) vµ h‰ n™n hÓp t∏c Æ«y ÆÒ vÌi c∏c
c¨ quan c„ th»m quy“n vµ tu©n thÒ c∏c y™u c«u cung c†p th´ng
tin chi ti’t. Ngoµi ra, kh∂ n®ng «trao ÆÊi, xem xät th™m» lµ c„,
th” hi÷n Î th˘c t’ lµ c∏c nhµ xu†t kh»u trong vÙ Chloroform Æ∑
thµnh c´ng trong vi÷c Æ“ xu†t, Æµm ph∏n vµ thËng nh†t c∏c cam
k’t v“ gi∏.
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TYPICAL ANTIDUMPING CASES CHLOROFORM

any industry filing a complaint must indeed include therein
sufficient evidence of the following elements: i) dumping; ii)
injury, and; iii) causal link between the two first elements.
Simple assertions, unsubstantiated by relevant evidence,
cannot be considered sufficient to meet these requirements.
Concretely, this means that the complainant will have to provide
in the complaint evidence substantiating the allegation of
dumping, i.e. evidence (for instance, on the basis of invoices) of
the prices charged by the exporting producers both on their
domestic and in the import market, together with an estimation
of dumping calculated on the basis of such prices. The
complainant will also have to demonstrate, by providing its own
economic data (such as evolution of sales volumes, prices,
level of profit, of investment, of employment, etc.) that it is
suffering injury or is under threat of suffering injury. While the
collection of such data and the preparation of the complaint
remain the responsibility of the complaining industry, the
government authorities usually play an important role in
discussing the content of the complaint in order to ensure that it
meets the appropriate legal standards.

Based on the results of the above examination and Article 16 of
the Anti-Dumping Regulations, the MOFCOM decided to initiate
an antidumping investigation regarding the import of chloroform
originating in the European Union (EU), South Korea, the
United States (US) and India as of 30 May 2003. 

The dumping investigation period was determined to be from
1st January 2002 to 31st December 2002 and the industry
injury investigation period from 1st January 1999 to 31st
December 2002. This reflects the current standard practice in
China to select an investigation period of one year for the
assessment of dumping and of four years for the assessment of
injury. This practice is similar to that, for instance, of the
European Commission, which consists in defining an
investigation period of no less than six months (usually one
year) finishing immediately prior to the initiation. As far as injury

1. Initiation

On 20 March 2003, the Ministry of Commerce of the People’s
Republic of China (the �MOFCOM”) received a formal
complaint lodged by two Chinese producers, on behalf of the
Chinese domestic chloroform industry, requesting the initiation
of an antidumping investigation proceeding concerning the
imports of chloroform originating in the European Union, South
Korea, the United States and India.

Pursuant to the PRC Anti-Dumping Regulations (the �Anti-
Dumping Regulations”), the MOFCOM conducted an
examination of the complainants’ qualifications, the product
concerned (the �Product”), similar domestic products, the
alleged dumping of the Product, the existence of and extent of
the injury to the domestic industry, the relevant circumstances
of the originating countries (regions), etc. Meanwhile, the MOC
examined evidence regarding the dumping, injury and the
causal link between the dumping and injury as provided in the
complaint.

The preliminary evidence provided by the complainants showed
that the aggregate output of the two complainants and other
domestic enterprises in support of this complaint in 2002
accounted for 93.34% of the national total for the corresponding
period, which was in compliance with the requirements
specified in Articles 11, 13 and 17 of the Anti-Dumping
Regulations, thus qualifying the complainants to apply for an
anti-dumping investigation on behalf of the domestic industry.
The complaint also contained the content and evidence as
required in Articles 14 and 15 of the Antidumping Regulations
for initiation of an antidumping investigation.

As required by the WTO Antidumping Agreement (Article 5),
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TYPICAL ANTIDUMPING CASES CHLOROFORM

registration form with the IBII, within 20 days from the date of
the publication of the Announcement of intiation. With the
registration form, parties concerned were requested to provide
information regarding the capacity of production, volume of
production, stock, the projects currently under construction and
planned expansion of projects as well as the quantity and value
of the products concerned exported to China during the industry
injury investigation period.

This practice is interesting and specific to China, as it differs, for
instance, from the practice of the European Commission. In the
EC, questionnaires are usually prepared in advance of the
Notice of Initiation of a proceeding and made available to
interested parties as from the first day. However, in China,
questionnaires are supplied at a later stage and only to those
parties which have registered themselves as interested parties
and supplied the preliminary information within the deadlines. In
this regard, it must be noted that the information requested in
the registration forms is way less detailed than that requested in
the questionnaires and is only for the purpose of giving the
authority a preliminary assessment of the situation of the
companies interested in the case. This information should also
serve as a basis for the Chinese authorities to determine the
need to apply sample in a specific case and to decide which
companies should be included in such a sample. In general,
supplying this type of preliminary information does not cause
any specific problems to interested parties.

The Annoucement of initiation also provided for an opportunity
for any party concerned having any objection regarding the
product scope, the qualifications of the complainants, the
countries or regions subject to the investigation and any other
relevant questions within the framework of the investigation, to
submit in writing its comments to the MOFCOM within 20 days
from the date of the publication of the Announcement. 

During the same 20 days period, it was also possible for the

is concerned, the European Commission asseses injury on the
basis of the three to four most recent calendar years, including
the year of initiation, plus the investigation period.

The investigation scope covered imports of chloroform with a
purity purity ≥99% originating in the European Union, South
Korea, the United States and India. Chloroform is an organic
chemical product with the molcualr formula CHC13 and falling
under the PRC CN code 29031300.

At the same time, all interested parties were invited to file
separate registration forms, the specificities of which are
detailed further below, with the Bureau of Import & Export Fair
Trade (�BOFT”), on the one hand, and with the Industry Injury
Investigation Bureau (�IBII”), on the other hand. Indeed, the
Chinese Regulation provides that two different departments
within the Ministry of Commerce should be in charge of anti-
dumping investigations: While the BOFT is in charge of
dumping aspects, the IBII is in charge of the injury and causal
link analysis. In this regard, the Chinese system is different
than, for instance, the European system (where the Directorate
General for Trade of the European Commission takes care of
both dumping and injury aspects), and more similar to the US
system (where the Department of Commerce is in charge of
dumping aspects, while the International Trade Commission is
in charge of the injury and causal link analysis).

As for the dumping investigation, all parties concerned were
invited to apply for cooperation by filing a specific registration
form with the BOFT within 20 days from the date of the
publication of the Announcement of intiation. At the same time,
the exporters or producers concerned of the countries or
regions subject to the investigation were requested to provide
with that form the quantity and value of the products concerned
exported to China during the dumping investigation period.

As for the industry injury investigation, all parties concerned
were invited to apply for cooperation, also by filing a specific
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minimis level (i.e. below 3% of total imports) and that the
investigation concerning such country should be terminated, in
accordance with Article 5.8 of the WTO Antidumping
Agreement, which is reflected in Article 9 and Article 26 of the
Chinese Antidumping Regulations.

In the case of dichloromethane, the MOFCOM decided to
terminate the proceeding against France since the sales to
China of the sole French producer represented less than 3% of
total Chinese imports. Such an approach could not be taken by
the MOFCOM in the case of chloroform, even if all imports from
France would have corresponded to sales by one single
producer accounting for less than 3% of total Chinese imports.
Indeed, since the case was initiated against the EU as a whole,
it is sales from all EU producers, originating from all EU
countries, which sould have accounted for less than 3% of total
Chinese imports in order for the proceeding against the EU to
be terminated. 

2.1. Questionnaires
It must be noted that since two autorities (BOFT and IBII) are
involved with different aspects of the proceeding, the
investigation related to dumping and the investigation related to
injury and causal link are in fact conducted rather independently
from another. This is underlined by the fact that, as from the
beginning, interested parties need to file separate registration
forms with both BOFT and IBII. It must be noted that in theory,
an interested party may decide to cooperate only with BOFT or
IBII, depending in which aspects of the case it has a specific
interest. An exporting producer, however, is likely to participate
in both investigations and should in any case cooperate with
BOFT if it seeks to obtain the calculation of an individual
dumping margin.

On July 2, 2003, the MOFCOM issued the �Investigation
questionnaire for domestic producers”, the �Investigation
questionnaire for domestic importers” and the �Investigation

parties concerned to have access to the non-confidential
version of the complaint submitted by the complainants in the
library of public antidumping information of the MOFCOM. This
is an important step since it will allow interested parties, in
particular exporting producers, to understand the basis on
which the proceeding has been initiated and to prepare
appropriate comments on the various aspects of the case
(existence of dumping, of injury, causal link, etc.) within the
prescribed deadlines.

The investigation officialy started from 30 May 2003 and was due
to be concluded within one year, i.e. before 30 May 2004. The
Announcement of initiation, however, left open the possibility for
the investigation period to be extended to 30 November 2004
under special circumstances, in line with Article 26 of the
Antidumping Regulations of the People's Republic of China.

2. Investigation

Three European companies, one Korean company, two US
companies and one Indian company cooperated in the
investigation and registered themselves as interested parties. It
is interesting to note that in the Chloroform case, China
modified its practice towards the European union at the level of
the initation of the case. While in previous cases, China had
been targeting individual countries within the EU, in the
antidumping case against imports of chloroform, it decided to
treat the whole European Union as one exporting country. This
has important practical consequences since, if several EU
producers are involved, it is more difficult for them to obtain the
termination of the investigation on the basis of the fact that their
imports to China are de minimis. When individual EU countries
are targeted, there is the possibility, should the cooperating
company be the sole producer of the product concerned in its
country, to demonstrate that its imports are below the de
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argument is often used as a basis for requesting an extension
of the deadline.

2.2. Investigation steps before the preliminary
determination
During the last ten-day of September 2003 and in the middle of
October 2003, the Investigation Authority conducted the on-site
verifications at the premises of several Chinese producers. The
Investigation Authority also received written comments on the
injury suffered by the domestic industry from the domestic
industry, the exporting producers and several domestic
importers and downstream users.

The MOFCOM also held several meetings with the various
interested parties as well as with the commercial officials of the
Embassy of certain countries targeted by the investigation. This
underlines the proactive approach that certain governments
may take towards antidumping and other trade defense cases
affecting the interests of their companies, and the necessity for
private businesses to cooperate sometimes actively with their
governement representatives.

2.3. Preliminary determination
On 8 April 2004, the MOFCOM issued the Announcement no

9/2004, notifying the preliminary determination and stating the
decision to adopt interim antidumping measures against the
product under investigation.

The MOFCOM calculated individual dumping margins for all
cooperating exporting producers. In addition, the residual duty
for all other companies was systematically set at the level of the
highest dumping margin calculated for a cooperating exporting
producer located in that country. As a result, the provisional
dumping margins imposed were as follows:

F For the EU, individual dumping margins were
respectively 16%, 32% and 59%, and the residual

questionnaire for foreign producers” respectively to domestic
producers of like products, known domestic chloroform
importers and known chloroform producers in the countries
subject to investigation. In this regard, �known” companies are
usually the ones that are mentioned in the complaint. However,
at this stage, the Chinese authorities will send questionnaires to
all parties which have registered within the deadlines and
expressed their willingness to cooperate in the investigation.
Concerning the deadline for submitting the responses to the
questionnaire, they were granted 37 days from the issuance to
return their reply (as laid down in Article 17 of the Interim Rules
on Antidumping Investigation Through Questionnaire). Upon
their request, some exporting producers were granted limited
extensions, not exceeding 14 days, to file their response to the
questionnaires, in line with Article 18 of the above-mentioned
interim rules. Such extension requests must normally be
motivated. Typical arguments in this regard include the material
impossibility for the Company to comply with the questionnaires
requirements within the deadline because of unforeseen events
such as absence of key personnel, public holiday falling within
the period for responding to the questionnaire (also such
argument might not always be accepted), natural events
equivalent to �Force Majeure”, etc. In the end, the decision to
grant such extension is discretionary and may also depend on
the workload for the Authority as well as the number of
companies investigated. 

Within the required time limit for submission of answers, the
Investigation Authority received the reply from domestic
producers, importers and seven foreign producers. It must be
noted that in Chinese antidumipng cases, all documents issued
by, and supplied to the Investigation Authority must be in
Chinese or accompanied by a Chinese translation. This
increases significantly the administrative burden for responding
companies, especially considering the already tigth deadlines to
respond to the questionnaire. For the same reason, this
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export price and the normal value for the purpose of ensuring a
fair comparison, etc. Such comments also cover the aspects of
the preliminary deteremination related to the injury and the
causal link. As a rule, it is advisable to comment on as many
aspects as possible, since it is sometimes difficult to raise an
argument for first time at the final stage of the proceeding, when
this has not been done already at the preliminary stage. 

2.4. Further investigation
Following the imposition of provisional measures, a delegation
of MOFCOM officials went to carry out on-site verifications at
the premises of cooperating exporting producers in the
European union and in South Korea, in order to further verify
the truthfulness and the accuracy of the materials submitted by
the respondent companies. The Indian cooperating exporter did
not accept the on-site verification and the Investigation
Authority did not carry out any on-site verification at the
premises of the two cooperating exporters in the USA. Although
the precise reasons for this were not disclosed, it can be
assumed that the authority might have been satisfied with the
quality of the information supplied. Such situation, however,
remains rather exceptionnal. Also, the fact that certain
companies apparently engaged early in the process of
negotiating a price undertaking (see below) may explain that the
need for a thorough on-the-spot verification may have felt less
important as far as these companies were concerned. Finally,
time and resources constraints may also have been a factor of
explanation. 

In the duration of the verification, financial personnel, sales
staff, and management of the companies under verification
received enquiries from the verification group and provided
supporting materials as requested. The overall conditions of the
companies under verification, the sales of the like products on
their domestic markets, the sales of the Products under

dumping margin applied to all other EU producers
was 59%;

F For South Korea, the individual dumping margin of the
sole cooperating company was 62%, and the residual
dumping margin applied to all other Korean producers
was also 62%;

F For the USA, individual dumping margins were
respectively 45% and 65%, and the residual dumping
margin applied to all other US producers was 65%;

F For India, the individual dumping margin of the sole
cooperating company was 96%, and the residual
dumping margin applied to all other Indian producers
was also 96%.

The MOFCOM also found that the Chinese domestic inudstry
manufacturing chloroform was suffering a material injury and
that such injury had been caused by the low-priced imports. 

The Investigation Authority disclosed and explained the basic
facts on which the calculation of dumping margins of the
companies in the preliminary decision was based, and gave
chances to respondent companies who submitted answers to
give comments, in accordance with the Provisions of the
Information Disclosure on Anti-dumping Investigation. The
Investigation Authority received within the specified timeframe
written comments on the preliminary decision and the
calculation of the dumping margin from the various interested
parties. Such comments were given consideration in the final
decision.

Typically, interested parties will comment on a large number of
issues, including in particular the methodology followed by the
Investigation Authority to calculate the dumping margin. The
exporting producers may for instance comment on the
appropriateness of the methodology followed to calculate the
normal value, the adjustments operated (or refused) both on the
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case, the first hearings aimed rather at providing the parties with
an opportunity to present their views on the general aspects of
the case (injury, causation, standing of the complainants, etc.).
The variety of interested parties heard during seach hearings
indicate that a certain level of attention was given to the various
interests at stake before adopting final measures. This is an
interesting feature since Chinese antidumping law does not
provide explicitly for a �public interest test”, as in the case for
example in the European union.5 The application of �public
interest test” is not compulsory under WTO law and the EC is a
remarkable exception in this respect. Rather, the Chinese rules
are more similar to the US rules, which also do not provide
explicitly for a �public interest test”. This means that Chinese
authorities, like US authorities, do not apply a specific test in
order to decide whether or not it is in the public interest to impose
measures. However, they listen carefully to all represented
interests, including that of users, consumers, importers, etc., and
may take their representation into account if they are relevant for
the assessment of the other criteria, in particular the existence of
injury and of a causal link with the dumped imports.

Finally, it must be noted that, on 26th May 2004, the MOFCOM
decided to extend the investigation period for six months, i.e. until
30th November 2004. Such extension is usually decided at the
discretion of the investigating authorities, and not upon request of
the interested parties. The reasons underlying such decisions are
mainly that the Investigating Authority needs additional time to
complete its investigation, for instance because the number of
companies under investigation is exceptionnaly large, or the
issues at stake are exceptionnaly complex and require additional
analysis. In this regard, it must be noted that Chinese
antidumping legislation, in accordance with the WTO
Antidumping Agreement, provides that the total duration of an
antidumping investigation cannot exceed 18 months.

Investigation exported to China, and the costs and relevant
expenses of the Products under Investigation and like products
were verified by the verification group. The verification group
also looked into the completeness, truthfulness, and the
accuracy of the materials submitted by the companies and
collected further evidence related thereto. 

To that extent, it must be noted that the verification visits carried
out by Chinese officials in this case were conducted along the
same lines and the same principles as the verification visits
carried out by antidumping officials from other countries, such
as the European union.

Typically, such verifications involve only a limited number of
persons in the company, mostly those that have been closely
involved with preparing the response to the antidumping
questionnaire, i.e. the people from the finance department, from
the sales department, from the production department, and
from the management. However, the Chinese delegation, as
any other investigating authority, had all freedom to discuss and
ask questions to other persons, if deemed appropriate. Indeed,
it is difficult for companies to deny access to information, once
requested by the investigating authority. In fact, this could have
adverse effects for the company as such a behaviour could be
considered as non-cooperation. As a result, the company may
be subject to findings made on the basis of the �best facts
available” instead of its own data, which is rarely in the
advantage of the company.

The MOFCOM aslo held further hearings with upstream and
downstream enterprises, producers, importers, foreign exporters
and other interested parties, therefore giving effect to its
obligations under Article 6.2 of the WTO Antidumping
Agreement. It is rather standard practice to have a second row
of hearings with interested parties at this stage of the
proceeding, since such meetings aim at allowing the parties to
present their views on the preliminary findings. In this particular 5 Articles 9.4 and 21 of the EC Antidumping Basic Regulation provide that an antidumping

measure can be imposed when �Community interest calls for intervention [...]”
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particular product cause the prices to decrease to such an
extent that the exporting producer will have to decide between
violating its price undertaking, in order to remain competitive, or
being driven out of the market. To avoid such situations, price
undertakings may be subject to revision and adjustment by
effect of specific clauses inserted either in the undertaking itself
of in the antidumping legislation of the importing country.

2.5.2. Final decision

On 30 November 2004, the MOFCOM issued the
Announcement n° 81/2004 containing its final determination.
Since most of the cooperating exporters had entered into price
undertaking agreements with the MOFCOM, individual dumping
margins were imposed only for the two remaining exporters. As
far as the remaining European producer was concerned, and
after having reviewed the elements and arguments submitted,
the MOFCOM decided to maintain its preliminary calculation
after some minor adjustments which did not affect the dumping
margin. For the Indian producer, since it did not accept the on-
site verification and did not submit any additional arguments or
elements, the MOFCOM decided to maintain its preliminary
determination[f32].

This situation is interesting for the following reasons: It must first
be noted that Chinas practice is to first impose preliminary
duties, and then only to conduct an on-spot verification. As a
result, the main purpose of the on-spot verification is to verify
the premises on the basis of which the preliminary duty has
been imposed and to determine whether such preliminary duty
should be maintained or modified in a way or another,
depending on the arguments and additional elements supplied
(or not supplied) by the company during the verification. In the
case of the European producer which had not entered into a
price undertaking, there were apparently no additional elements
supplied during the on-spot verification that justified to modify
the preliminary duty. The situation of the Indian producer, in

2.5. Final determination

2.5.1. Price undertakings

Following the preliminary decision, the MOFCOM received
offers for the conclusion of price undertakings from several
exporting producers. After discussion and negotiation, the
Investigation Authority entered into price undertaking
agreements with five companies (two European companies, to
US Companies and the South Korean cooperating company).
No agreement regarding price undertaking was reached
between the Investigation Authority and the last European
Company, and the sole Indian exporting producer did not
submit any proposal for a price undertaking to the MOFCOM. In
conformity with the Anti-dumping Regulations of People's
Republic of China and the Provisions of the Information
disclosure on Anti-dumping Investigation, the Investigation
Authority decided to terminate the dumping investigation
against the five companies which had successfully concluded
price undertakings, and to continue the dumping investigation
with respect to the two remaining companies. 

It is interesting to note that, despite a rather recent and limited
practice of antidumping, the Chinese antidumping authorities
agreed to engage in price undertaking negotiations and to
conclude price undertakings with certain foreign exporters.
Price undertaking can be an interesting way out for exporting
producers, under which they need to commit not to export the
product under investigation to the investigating country below a
certain minimum price. Price undertakings are subject to regular
reporting by the exporter as well as monitoring by the
investigating authority.

One of the main benefits of price undertakings is that the added
value corresponding to the price increase is paid to the
exporter, instead of the payment of a duty which is perceived by
the customs. Price undertakings, however, may also turn
against the exporter if the fluctuations of the market for the

CuuDuongThanCong.com https://fb.com/tailieudientucntt

cu
u d

uo
ng

 th
an

 co
ng

 . c
om

http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt


3. Conclusion

The case against import of chloroform is an good example of
Chinas rapidly developing antidumping practice. While its
antidumping legislation is still recent, as it was adopted
following its WTO accession with a view to comply with the
requirements of the WTO Antidumping Agreement, China has
very soon started to make what seems to be a rather ambitious
use of that instrument. Indeed, the chloroform case shows that
China does not hesitate to include its main trading partners
(such as the EU, the US, etc.) in the scope of such proceedings.
Also telling is the fact that various and more complex options,
such as the conclusion of price undertaking agreements, have
been not only given consideration but also concretely applied in
this case. 

This shows that China, although a relative newcomer in the
area of conducting antidumping investigations, does not intend
to restrict itself to imposing measures following minimum or
sub-standard investigations. It also clearly intends to be in a
position to make use of all the possibilities that are opened by
the WTO Antidumping Agreement and its own legislation. It is
therefore not illogical that the patterns along which China has
been conducting its first investigations, such as in the
chloroform case, show a certain degree of ressemblance with
that of some of the main users of antidumping proceedings,
such as the US or the EU. There is thus little doubt that in a very
near future, China intends to be in a position to act a as a
regular user of the antidumping instrument, should the defense
of  its commercial interests require to do so.

For companies involved in Chinese antidumping cases, this
means that the standard of the Chinese investigations is rather
high (although maybe not yet as high as in European or US
antidumping cases) and that they should be ready to cooperate
fully with the authorities and to comply with detailed information
requests. A certain margin for discussion is however provided
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turn, was slightly different. Indeed, the fact that the Indian
producer did not accept the on-site verification could have been
considered as non-cooperation, leading to the application of the
“best facts available”. It may therefore, at first glance, seem
unfair that the Indian producer benefited from a treatment
equivalent to that of the remaining European producer, i.e. the
continued application of the preliminary duty. However, it must
be recalled that the Indian producer was already subject to the
highest rate of duty (96%), i.e. three times the rate of the
European producer. In such a case, the Chinese authorities
apparently considered that this higher rate represented the
�best facts available” at this stage of the proceeding for non-
cooperating producers and decided to further impose such rate
not only on the Indian producer but also on all other non-
cooperating exporting producers.

The exporting producers which had not concluded price
undertakings therefore received individual dumping margins of
32% and 96%. The MOFCOM also applied a residual dumping
margin of 96%, as being the highest rate applied on an individual
company in the final determination, to the other non-cooperating
exporters in the EU, the US, South Korea and India. This
approach was certainly more penalizing for non-cooperating
exporters than in the preliminary determination, as it was based
for all the targeted countries on the highest dumping margin,
which was the one calculated for the Indian producer. A less
restrictive approach would probably have been possible and
would have consisted in maintaining the preliminary
determination, which was based on the preliminary dumping
margins calculated for individual companies and was therefore
more likely to reflect the situation of each particular country. The
decision of the Chinese authorities, however, led to no specific
discussions or challenges, in particular at WTO level.
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Kinh nghi÷m vµ chuy™n m´n
v“ LuÀt th≠¨ng mπi quËc t’

cÒa Gide Loyrette Nouel 

Gide Loyrette Nouel (“GLN “) lµ c´ng ty luÀt quËc t’
hµng Æ«u th’ giÌi, c„ trÙ sÎ ch›nh Æ∆t tπi Paris cÔng mÈt
mπng l≠Ìi gÂm 21 v®n phflng Î n≠Ìc ngoµi, trong Æ„ c„
c∏c v®n phflng tπi Hµ NÈi, thµnh phË HÂ Ch› Minh vµ
Brussels, c´ng ty Æ∑ kh´ng ngıng lÌn mπnh vµ trÎ thµnh
mÈt trong nh˜ng tÊ ch¯c hµnh ngh“ hµng Æ«u trong c∏c
l‹nh v˘c cÒa luÀt th≠¨ng mπi quËc t’. 

B› quy’t d…n tÌi s˘ thµnh c´ng cÒa GLN ch›nh lµ kh∂
n®ng t≠ v†n mang t›nh chi’n l≠Óc vµ cÙ th” cho kh∏ch
hµng b™n cπnh vi÷c t≠ v†n ph∏p l˝ vµ k¸ thuÀt d˘a tr™n
nh˜ng kinh nghi÷m chuy™n s©u cÒa c∏c luÀt s≠ t≠ v†n vµ
mËi quan h÷ l©u dµi cÒa nh„m t≠ v†n vÌi c∏c c¨ quan ch›nh
quy“n vµ c∏c nhµ hoπch Æfinh ch›nh s∏ch c„ ∂nh h≠Îng
nh†t tr™n th’ giÌi.  

GLN Æ∑ t›ch lÚy Æ≠Óc nhi“u kinh nghi÷m trong c∏c v†n
Æ“ th≠¨ng mπi quËc t’, t≠ v†n, hÁ trÓ vµ Æπi di÷n cho c∏c
kh∏ch hµng lµ c´ng ty vµ c∏c c¨ quan ch›nh phÒ trong
nh˜ng vÙ ki÷n li™n quan tÌi c∏c thÒ tÙc chËng b∏n ph∏ gi∏,
trÓ gi∏ vµ c∏c bi÷n ph∏p t˘ v÷, luÀt h∂i quan, t˘ do lu©n
chuy”n hµng h„a vµ dfich vÙ, thÒ tÙc gi∂i quy’t tranh ch†p
cÒa WTO vµ t†t c∂ c∏c l‹nh v˘c li™n quan tÌi quy Æfinh cÒa
GATT/WTO. Trong l‹nh v˘c chËng b∏n ph∏ gi∏, th´ng qua
v®n phflng tπi Brussels vÌi b“ dµy kinh nghi÷m tr™n 20
n®m, GLN hÁ trÓ hi÷u qu∂ cho c∏c c´ng ty trong c∏c vÙ
ki÷n chËng b∏n ph∏ gi∏ do Li™n Minh Ch©u ¢u vµ c∏c n≠Ìc
th¯ ba kh∏c khÎi x≠Ìng. ßi”m Æ∆c bi÷t tπo n™n th’ mπnh
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for in practice, as evidenced by the capacity of the exporting
producers in the chloroforme case to succesfully propose,
negotiate and conclude price undertakings.
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cÒa GLN lµ s˘ k’t hÓp kinh nghi÷m gi˜a nh˜ng luÀt s≠ c„
chuy™n m´n s©u trong l‹nh v˘c nµy vµ c∏c c∏n bÈ dπn Æ«y
kinh nghi÷m tıng c´ng t∏c tπi U˚ ban Ch©u ¢u, nh˜ng
ng≠Íi Æ∑ tr˘c ti’p ti’n hµnh c∏c cuÈc Æi“u tra chËng b∏n
ph∏ gi∏ trong h¨n 15 n®m qua. V“ l‹nh v˘c gi∂i quy’t tranh
ch†p theo c¨ ch’ cÒa WTO, GLN cÚng c„ nhi“u kinh
nghi÷m trong vi÷c Æπi di÷n cho c∏c Ch›nh phÒ, Æ∆c bi÷t lµ
nh˜ng n≠Ìc Æang ph∏t tri”n, trong r†t nhi“u vÙ tranh ch†p
nh≠ vÙ EC-ChuËi, EC- Ami®ng, EC-ß≠Íng, EC-Mua b∏n
M∏y bay d©n s˘ cÏ lÌn. Trong n®m 2002, GLN Æ∑ Æ≠Óc l˘a
ch‰n Æ” hÁ trÓ cho Ch›nh phÒ Trung QuËc trong vÙ ki÷n M¸
- c∏c bi÷n ph∏p t˘ v÷ ÆËi vÌi s∂n ph»m Thäp, vÙ tranh ch†p
Æ«u ti™n cÒa n≠Ìc nµy gi∂i quy’t theo c¨ ch’ cÒa WTO.

GLN bæt Æ«u c„ m∆t tπi Vi÷t Nam vµo nh˜ng n®m cuËi
thÀp k˚ 80. K” tı Æ„, c∏c v®n phflng cÒa GLN tπi Vi÷t Nam
Æ∑ tham gia t›ch c˘c vµo vi÷c t≠ v†n cho c∏c nhµ Æ«u t≠
trong n≠Ìc vµ n≠Ìc ngoµi cÚng nh≠ c∏c c¨ quan cÒa ch›nh
phÒ v“ m‰i l‹nh v˘c cÒa ph∏p luÀt kinh doanh vµ Æ«u t≠. Do
vÀy, GLN Æ∑ c„ Æ≠Óc s˘ hi”u bi’t s©u sæc v“ c∏c doanh
nghi÷p Vi÷t Nam, thfi tr≠Íng vµ c∏c quy Æfinh cÒa ph∏p luÀt
Vi÷t Nam. C∏c v®n phflng cÒa GLN tπi Vi÷t Nam c„ mËi
quan h÷ th≠Íng xuy™n vµ ch∆t chœ vÌi Ch›nh phÒ Vi÷t Nam
vµ Æ∑ t≠ v†n cho Ch›nh phÒ Vi÷t Nam v“ c∂i c∏ch ph∏p
luÀt, Æ∆c bi÷t lµ x©y d˘ng luÀt Æ«u t≠ n≠Ìc ngoµi, t∏i c¨ c†u
h÷ thËng ng©n hµng vµ vi÷c hÓp nh†t c∏c quy Æfinh v“ Æ«u
t≠ n≠Ìc ngoµi vµ khuy’n kh›ch Æ«u t≠ trong n≠Ìc trong
LuÀt ß«u t≠ vµ LuÀt Doanh nghi÷p.

Mπng l≠Ìi c∏c v®n phflng quËc t’ cÒa GLN Æ„ng vai trfl
quan tr‰ng trong vi÷c ph∏t tri”n hoπt ÆÈng t≠ v†n th≠¨ng
mπi quËc t’ th´ng qua kinh nghi÷m vµ mËi quan h÷ mµ
c´ng ty Æ∑ t›ch lÚy Æ≠Óc Î nh˜ng n≠Ìc c„ n“n kinh t’ mÌi
nÊi, n¨i th≠Íng xuy™n ph∏t sinh c∏c tranh ch†p th≠¨ng mπi.
Th´ng qua vi÷c t≠ v†n c†p cao cho ch›nh phÒ c∏c quËc gia

tr™n th’ giÌi v“ c∏c v†n Æ“ th≠¨ng mπi, hi÷n c´ng ty hoµn
toµn c„ kh∂ n®ng ph∏t huy chuy™n m´n Æ„ cÒa m◊nh trong
vi÷c t≠ v†n cho c∏c c´ng ty t≠ nh©n v“ t†t c∂ c∏c tranh
ch†p th≠¨ng mπi.

VÌi kinh nghi÷m n™u tr™n, GLN t≠ v†n cho c∏c c´ng ty
v“ luÀt cÒa WTO, hÁ trÓ cho nh˜ng c´ng ty nµy trong vi÷c
b∂o v÷ quy“n t˘ do hoπt ÆÈng cÒa m◊nh tr≠Ìc c∏c rµo c∂n
th≠¨ng mπi do c∏c ch›nh phÒ Æ∆t ra. ßi“u Æ∏ng ngπc nhi™n
lµ nhi“u c´ng ty toµn c«u v…n ch≠a ˝ th¯c Æ≠Óc kh∂ n®ng
Æ„ng mÈt vai trfl t›ch c˘c cÒa m◊nh trong c∏c v†n Æ“ li™n
quan tÌi WTO vµ GLN Æang lµ ng≠Íi ti™n phong trong vi÷c
x©y d˘ng mÈt th´ng l÷ chuy™n bi÷t Æ” gi∂i quy’t l‹nh v˘c
ph¯c tπp vµ cfln nhi“u bi’n ÆÈng nµy cÒa ph∏p luÀt.
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EMKE Building - Rákóczi út 42.
BP 409 1072 Budapest - Hungary
Tel. +36 (1) 411 74 00 
Fax +36 (1) 411 74 40
E-mail: gln.budapest@gide.com
Contact: Jacques de Servigny / István Molnár

Budapest 

63, boulevard Moulay Youssef
20000 Casablanca - Morocco
Tel. +212 (0)22 27 46 28 
Fax +212 (0)22 27 30 16
E-mail: gln.casablanca@gide.com
Contact: Hicham Naciri / Mohamed Naciri

Casablanca 

Pacific Place, Suite 505-507
83B Ly Thuong Kiet, Hanoi - Vietnam
Tel. +84 (4) 9 46 05 05 
Fax +84 (4) 9 46 05 08
E-mail: gln.hanoi@gide.com
Contact: Nicolas Audier

Hanoi

The Metropolitan, Suite 503
City 235 Dong Khoi, District 1
Ho Chi Minh City - Vietnam
Tel. +84 (8) 823 85 99 
Fax +84 (8) 823 85 98
E-mail: gln.hcmc@gide.com
Contact: Nicolas Audier / Anne Delerable

Ho Chi Minh 
City

Suites 1517-19, 15th Floor, Jardine House
1 Connaught Place, Central, Hong Kong
People’s Republic of China
Tel. +852 2536 9110 
Fax +852 2536 9910
E-mail: gln.hongkong@gide.com
Contact: Stéphane Vernay

Hong Kong 

08, rue Laroussi Amroune - Les Glycines
16406 Algiers - Algeria
Tel. +213 (0)21 23 94 94 
Fax +213 (0)21 23 92 73
E-mail: gln.algiers@gide.com
Contact: Samy Laghouati 

Algiers

Suite 3501, Jing Guang Centre
Hu Jia Lou, Chaoyang District
Beijing 100020 - People’s Republic of China
Tel. +86 (10) 65 97 45 11 
Fax +86 (10) 65 97 45 51
E-mail: gln.beijing@gide.com
Contact: Yan Lan / Stéphane Vernay

Beijing

Andri´cev venac 2, 3rd Floor
11000 Belgrade - Serbia
Tel. +381 (0)11 30 24 900 
Fax +381 (0)11 30 24 910
E-mail: gln.belgrade@gide.com
Contact: Jacques de Servigny / François
d'Ornano

Belgrade

View Building, Rue de l’Industrie, 26-38
1040 Brussels - Belgium
Tel. +32 (0)2 231 11 40 
Fax +32 (0)2 231 11 77
E-mail: gln.brussels@gide.com
Contact: Antoine Gosset-Grainville /
Olivier Prost

Brussels

10-12 Strada Maior Sontu
Sector 1 Bucharest - Romania
Tel. +40 (21) 223 03 10 
Fax +40 (21) 223 03 42
E-mail: gln.bucharest@gide.com
Contact: Bruno Leroy

Bucharest 

Gide Loyrette   Nouel’s Offices
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Krakovská 9
110 00 Prague 1 - Czech Republic
Tel. +420 222 871 111 
Fax +420 222 871 112
E-mail: gln.prague@gide.com
Contact: François Veit

Prague 

P.O. Box 4615
Riyadh 11412 - Saudi Arabia
Tel. +966 (1) 476 60 39 
Fax +966 (1) 476 18 96
E-mail: gln.riyadh@gide.com
Contact: Charles-Henri Arminjon

Riyadh

Suite 2008, Shui On Plaza
333 Huai Hai Zhong Road
200021 Shanghai - People’s Republic of China
Tel. +86 (21) 53 06 88 99 
Fax +86 (21) 53 06 89 89
E-mail: gln.shanghai@gide.com
Contact: David Boitout / Han Qimeng

Shanghai

21, avenue Jugurtha
Le Belvédère 1002 Tunis - Tunisia
Tel. +216 71 891 993 
Fax +216 71 893 492
E-mail: gln.tunis@gide.com
Contact: Kamel Ben Salah / Amina
Larbi-Ezzine

Tunis 

Metropolitan, Pl. Pilsudskiego 1
00-078 Warsaw - Poland
Tel. +48 (0)22 344 00 00 
Fax +48 (0)22 344 00 01
E-mail: gln.warsaw@gide.com
Contact: Dariusz Tokarczuk / Robert
Jedrzejczyk

Warsaw

Büyükdere Cad. YapI Kredi Plaza, C Blok Kat 3
Levent 34330 Istanbul - Turkey
Tel. +90 (212) 325 35 81 
Fax +90 (212) 325 35 87
E-mail: gln.istanbul@gide.com
Contact: Rémy Fekete / Nazan Elver

Istanbul 

56 A, Bohdana Khmelnitskogo Street
Kyiv 01030 - Ukraine
Tel. +380 (44) 206 0980 
Fax +380 (44) 206 0981
E-mail: gln.kyiv@gide.com
Contact: Jacques de Servigny / Karl Hepp de
Sevelinges

Kyiv 

City Point, 1 Ropemaker Street
London EC2Y 9HT - United Kingdom
Tel. +44 (0)20 7826 9700 
Fax +44 (0)20 7826 9701
E-mail: gln.london@gide.com
Contact: Christopher Mead / Colin Mercer

London 

14, Stoleshnikov pereulok
107031 Moscow - Russian Federation
Tel. +7 (495) 258 31 00 
Fax +7 (495) 258 31 01
E-mail: gln.moscow@gide.com
Contact: David Lasfargue

Moscow

120 West 45th Street, 19th Floor
New York, N.Y. 10036 - U.S.A.
Tel. +1 (212) 403 6700 
Fax +1 (212) 403 6740
E-mail: gln.newyork@gide.com
Contact: Robert Mac Donald / David Malamed

New York 

26, cours Albert 1er
75008 Paris - France
Tel. +33 (0)1 40 75 60 00 
Fax +33 (0)1 43 59 37 79
E-mail: info@gide.com
E-mail: [nom]@gide.com

Paris
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