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TAI LIEU THAM KHAO

Tai liéu tham khao bat buéc
1. Ngoai giao trinh c6 cac van ban, tai liéu sau:
2. Phap Iénh trong tai thwong mai 25/2/2003
3. Nghl quyét 05/2003/NQ-HDTP cia HDTP TANDTC

ngay 31 thang 7 nam 2003 hwéng dan thi hanh mot so
quy dinh cua Phap |énh trong tai

4. Quy tac to tung trong tai cta Trung tdm trong tai quoc
té Viét Nam (VIAC) bén canh Phong Thwong mai va Céng
nghiép Viét Nam (VCCI)- c6 hiéu lwc tw 01/07/2004

5. Cong wdc New- york vé cong nhan va thi hanh cac
phan quyét cua trong tai nwéc ngoai (10- 06- 1958)

6. BO luat to tung dan sw nwéc CHXHCNVN, Quoc hdi
khoa Xl thong qua tai ky hop.ther 5, ngay 15/6/2004 va co
hiéu lwc tw 1/1/2005 (gom 418 dleu 36 chwong).
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TAI LIEU THAM KHAO

Tai lieu tham khao m& rong

= PGS.TS Hoang Ngoc Thiét, Tranh chap
tr hop dong XNK, an le trong tai va kinh
nghiém, Nxb Chinh tri Quoc gia, 2003

= ThS. Nguyén Vi Hoang, Gidi quyét tranh
chap thwong mai quoc té bang con
dwong toa an, Nxb Thanh nién, 2003

= Trong tai va cac phwong thirc gidi quyét
tranh chaplwa chon, VIAC
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. THWONG LUONG GIUA CAC BEN
1. KHAI QUAT CHUNG

1.1. Khai niém
Thuong lrong la viéc cac bén duwong s cung nhau trao
déi, dau tranh, nhan nhuong va théa thuan giai quyét
tranh chap. Két qua cua viéc thuong Iwrong co thé duorc

giai quyét hodc khéng.

1.2. Y nghia cua viéc khiéu nai
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. THWONG LUONG GIUA CAC BEN

1. KHAI QUAT CHUNG

1.3. C4c yéu cau co’ ban can dam bao khi khiéu
(E]]
- Phai xac dinh dang bén bi khiéu nai (ngudi
ban, ngwdi chuyén cho, nguwdi mua...)
- Phai c6 du hé so"khiéu nai: Don khiéu nai +
Cac chirng tr lam bang chirng
- Phai dam bao thdi han khiéu nai
- Phai c6 nghé thuat khiéu nai (vé mat ky thuat
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Bén bi khiéu nai?

HDMB quy dinh s lwong hang hoa
10.000MT, nhwng khi nguoi ban giao cho
NCC lai giao c6 8000 MT (B/L). Pén cang
d&, kiém tra chi c6 7500 (theo ROROC -
Report on receipt of cargo), néu c6 500MT
bi wét (BBGD). Néu la nguwdi khiéu nai sé
khiéu nai ai?
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Pon khiéu nai:

- Ve hinh thirc: Bang van_ban (cho du ban than hop
dong co nwdc khong yéu cau bang van ban) va phai ghi
rd tiéu dé 1a don khiéu nai.

- Vé ndi dung: Luat nwde ta khdng quy dinh cu thé,
nhwng nhin chung cac nwéc quy dinh phai ¢ noi dung
toi thiéu theo quy dinh cua phap luat.

+ Tén va dia chi cac bén : ghi dung trong HD

+ SO hiéu HD

+ S6 lwong hang khiéu naithay nghia vu khiéu nai

+ Noi dung khiéu nai: khiéti‘nai vé viéc gi?

+ Yéu sach cu the (1’0| VO ngu’m/ban

e 4 ——
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DON KHIEU NAI
Tén, dia chi cua ngudi guri
Tén, dia chi ngw®i nhan
Ngay, thang,nam
Pon khiéu nai
Kinh gi:..............
Theo HD sb....ky ngay.... gilra cong ty chung tol voi
cong ty cua cac 6ng, cac ﬁng da cam két cung cap cho
chung t6l 5000 MT bét my theo gia....... CIF Halphong
Piéu 6 HD quy dinh thoi han giao hang la thang 2 nam
2003 nhwng cho dén hém nay (26-3- 2003) cac ong van

chwa giao hang Vay, chung t6l xin cac ong lwu y va
khan trwong giao hang cho ching toi.

Xin gwri t¢i cac 6ng |O’I chao tran trong
Ky tén S ,' R =
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Céac chirng tir kém theo lam bang chirng:
(Contract, B/L, ROROC, CSC, COR, SRQ, L/R...)

- Chirng ttr goc: bao gom cac chirng tir, tai liéu
tir khi céc bén bat dau giao dich cho dén ltic c6
Sw vi pham hop dong.

- Chirng ttr phap ly ban dau: bao gom céc
chirng twr tai lieu tw khi phat sinh vi pham hop
dong dén khi tién hanh khiéu nai.

Muc dich thu thap?2?7?
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. THWONG LUONG GIUA CAC BEN

2. M6t so trwéng hop khiéu nai cu thé

Nguwoi bi
khi€u nai

Can cwr
khi€u nai

CacTH
khi€u nai

HO so
khi€u nai

Thoi han
khiéu nai

Ngwoi ban

Ngwol
chuyén cho

Ngwol bao
hiém
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. THWONG LUONG GIUA CAC BEN

2. M6t so trwérng hop khieu nai cu thé

Lwu y:

* Khieu nai NB:
- Tuan tha thdi han khiéu nai dwoc quy dinh trong
HDMBHHQT
- Néu trong HDP khong quy dinh thi tuan thd thei han
kKhiéu nai dwoc quy din,h trong luat ap dung cho HD.
- Nguwoc lai, phai khiéu nai nguwdi ban trong mét thoi
gian hop ly (reasonnable time)

* Khiéu nai NCC:
- Cham giao hang??
- Lap Bién ban doitich va LIR???2.

- Nguyén | tac Suy. doan trach'nhiém” (& cang di,
& cang dén; co hay thng.thang béo ton that)
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. THWONG LUONG GIUA CAC BEN

2. M6t so trwérng hop khieu nai cu thé

Lwu y:
* Khiéu nai NBH:
- H6 so khiéu nai nguwdi bao hiém phai chieng minh
dwoc: ngudi cb lgi ich BH, hang héa, rui ro da duwoc
mua bao hiém, gia tri bao hiém...

- Nghta vu théng bao cho ngwoi BH biét vé rai ro (tai
nan) gay nén ton that cho hang hoa.

- Ngan ngtra ton that doi v&i hang hoa va yéu cau giam
dinh hang hoa. |

- Phai bao lwu quyéen doiboi thiedng cuia ngudi bao
hiém doéi v&i ngudi ther 3 (NCC ngtfgl do hang = cang;
kho hang...) =

-
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II. HOA GIAI

1. Khai niém va dac diém:

a. Khai niém
la phwrong phap gidi quyét tranh chap gitra céc bén
thong qua nguoi thite ba goi la hoa giai vién.

b. Pac diém:
- khéng phai 1a thu tuc bat budc
- khéng lam phwong hai dén quyén khéi kién cuia cac
bén
- Quy trinh hoa giai dwoc td chirc kin
- Hoa giai vién khéng c6 quyén xét x& ma chi dong vai
tro trung gian khuyeén g|a| va glup hal bén tim ra giai
phap =2l
- Hoa giai vién chi dwa ra cac go’l y- chu khéng cé quyén

— ) — ——

dwara phanquyét’ /0 =
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Il. HOA GIAI
1. Khai niém va dac diem:
c. Phan loai
- Hoa giai tw do
- Hoa giai theo mot quy tac hoa giai

2. Quy trinh hoa giai: theo Quy tac hoa giai
khéng bat buéc cua ICC
* Pé xuat hoa giai
* Chon hoa giai vién
* Tién hanh hoagiai. *
* Két thuc hoagiai- = &
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Il. BI KIEN (KHO'I KIEN)

1. Nhirng diém can lwu y khi di kién

1.1. H6 so kién: gom don kién va cac chiing tir
lam bang chirng

1.2. Th&i hiéu khéi kién
Thoi h‘iéu Khoi ki,én c,:c’) thé dwoc quy dinh trong
cac diég wo'c quoc té hpéc trong luat quoc gia
(VD: Diéu 242 LTM, Dieu 159 BLTTDS 2004)

1.3. Luat ap dung dé giai quyét tranh chap
- Luét hinh thire (luat to tung):
- Ludt néi dung (luat thire-chat):

e o
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1. Bl KIEN (KHO'l KIEN)

2. Khéi kién ra Toa an thwong mai

2.1. Tham quyén cta Toa an quoc gia trong giai quyét
tranh chap thwong mai

- Khéng c6 tham quyén dwong nhién

- Toa dn quéc gia sé c6 tham quyén dé giai quyét tranh
chap khi:

+Diéu wae quoc té cd lién quan quy dinh

+ Cac bén thoa thuan bang mot diéu khoan trong
HD (diéu khoan giai quyét tranh chap)

+ Sau khi tranh chap phat sinh, cac bén thoa
thuan bang van ban lwa chon mot Toa én cu thé
dé giai quyét vu tranh chap

- Toa an nhan dwoc don kien phat co nghla vu tham tra,
xac nhan tham quyen xet Xu cua mlnh

S
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1. Bl KIEN (KHO'l KIEN)

2.2. Dac diem cua viéc giai quyet tranh
chap bang Toa an
- Xet xu Toa an thuwong thong qua hai
cap: so tham va phuc tham
- Qua trinh xét xr Ia céng khai

0a an cua nwdc nao thwdng mang

quan diém chinh tri, dwdng 16i, chinh sach
cua Nha nwdc

-Vé thi tucto tung =~

: :
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1. Bl KIEN (KHO'l KIEN)

2.3. Giai quyét tranh chap trong ngoai
thwong tai Toa Kinh te Viet Nam

a. Hé théng TA
DPieu 2 Luat to chirc TAND nam 2002,
nwoc ta co cac toa sau:

- TAND
- Cac TA quan svw
- Cac TA khac do luat quy dinh (can

thiét QH co6 thé quyet dlnh thanh lap TA
dac biet) s
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1. Bl KIEN (KHO'l KIEN)

2.3. Giai quyeét tranh chap trong ngoai thwong
tai Toa Kinh te Viét Nam

b. Nguyen tac co’ ban trong viéc giai quyét cdc
vu an kinh té

- Nguyén tac vé quyen quyét dinh va tw dinh
doat cua cac du’o’ng sw (Dieu 5 BLTTDS)

- Nguyén tac binh dang trwd'c phap luat

- Ng#yen tac cung cap chirng ctr va chirng
min

- Nguyén tac hoa giai
- Nguyén tac TA xét xip tap the (quyet dinh
theo da s0) 3
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Il. BI KIEN (KHO'I KIEN)

2.3. Giai quyét tranh chap trong ngoai thwong
tai Téa Kinh te Viét Nam

c. Tham quyeén xét xir cia TA
- ThAm quyén theo vu viéc (diéu 33 va 34 BLTT)
- ThAm quyén theo lanh tho - Diéu 35
- Tham quyén theo su Iwa chon cla nguyén
don, nguoi yéu cau
- Tham quyén clia TA trong viéc gidi quyét cac
vu Vviéc dan sw cé yéu to nwoc ngoal (D405
BLTTDS)
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Il. BI KIEN (KHO'I KIEN)

d. Thu tuc xét xuwr

* Cap so tham (xem Phan tht» 2, BLTTDS ti
diéu 161 — 241)
* Cap phuc tham (xem Phan thr 3, BLTTDS
tlr diéu 241-281)
* Thu tuc xét lai ban an, quyét dinh da cé
hiéu lwc phap luat nhwng bi khang nghi
- Giam dbc tham (phén 3, diéu 282 - 303)
- Tai thdm (phén 8, diéu-304 — 310)

e PP
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Il. BI KIEN (KHO'I KIEN)

3. Kién ra trong tai thwwong mai
3.1. Khai niém va dac diém

*

Trong tai thirong mai la phwong thive giai quyet tranhichapibang
cach giao van de tranh_chap cho Ng-woi thir ba la cac trong taivien
dé ho xét xt&r va ra quyét dinh cudi cung trong tr-o'ng hop cdc bén
khéng tw dan xép dwoc voi nhau bang con dwdng thirong lvong
trire tiép ma lai khéng mudn dwa vu tranh chap ra xét xt tai toa an
thwong mai

* Pac diém:

- Phan quyét cla trong tai la chung tham
- Cac trong tai vien thwong la cac chuyén gia kinh té dau

nganh, co kinh nghiém va chuyén mon sau vé cac linh
vwc trong hoat dong kKinh té doi ngoai

- Viéc gial quyet tranh chap. bang trong tai khong bi 1€
thudc vao cac yéu to chinhtri .- -

- Xét xt trong tai la xét e kin._
- Quy trinh; thu tuc xet XULbanngrong Ial don gian
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1. Bl KIEN (KHO'l KIEN)

3.2. Phan loai trong tai thwrong mai
- Trong tai vu viéc (Trong tai ad hoc)
- Trong tai quy ché (trong tai thwéng
truee)
3.3. Tham quyén xét xtr cua trong tai
- Khéng c6 thdm quyén xét xi¢ dwong
nhién
- Cac bén duwong sw thoa thuan, dong y
giao tranh chap tu hoat dong thwo’ng mai

cho trong tal glal quyet = théa thuan
trong tal & [ | 43 ke
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Thoa thuan trong tai
*Khai niém
La sw thod thuan gitra cac bén cam két gidi quyét bang

trong tai cac vu tranh chap cé thé phat sinh hoac da phat
sinh trong hoat dong thwong mai.

* Théa thuan trong tai, coé the:
- Diéu khoan trong tai trong hop dong
- Théa thuan riéng biét

* Hinh thirc cua TT trong tai: van ban
hoac cac hinh thitrc khac co gia tri
twong dwong '
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Hinh thirc Thoa thuan trong tai

Dieu 2, CU New York 1958 vé céng nhan va thi hanh
phan quyet cua trong tai nwéc ngoai: van ban thoa
thudn gom diéu khoan trong tai trong hop dong hay thoa
thuan trong tai dwgc hai bén ky két hodc ghi trong céc
thu tin trao doi.

DPiéu 9 PLTTTM 2003: “...Thod thuén trong tai théng
qua thuw, dién bao, telex, fax thw dién twr hodc hinh thire
vdn ban khéc thé hién ré y chi cta céc bén gidi quyét vu

tranh chéap bang trong tai duwoce coi la thoa thuén trong tai
béng vén bén..

Piéu 7- Luat mau vé trong tai thwroong mai quoc te
cta UNCITRAL, con chap nhan moét thoa thuan trong tai
thbng qua don kién va ban blen ho cua nguyén don va bj
don (thoa thuan mac nh/en)
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Il. BI KIEN (KHO'I KIEN)

*TT trong tai bi xem la vo hieu: D10
PLTTTM2003

* Gia tri phap ly cua TT trong tai:
+ Co s& phap Iy khang dinh tham quyén giai
quyét tranh chap cua Trong tai.
+ Co sO phap ly khang dinh tinh bat kha thu Iy
clia Toa an quoc gia doi véi tranh chap.

+ Co s¢ phap ly dé céac quoc gla cho phép
Cwo’ng ché thi_hanh, phan quyét cua trong tai
nwoc ngoal tailanh tho nwo€ minh.
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Il. BI KIEN (KHO'I KIEN)

3.4. Trinh tw to tung trong tai:

a. Doi véi trong tai vu viéc
Buwéc 1. Goi don kién
Buwéc 2: Thanh lap HD trong tai
Bwéc 3: Tien hanh to tung (mé phién
hop)
Bwéc 4: Ra phan quyeét
Bwéc 5: Thi hanh phan. quyét
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Il. BI KIEN (KHO'I KIEN)

b. Doi v&i trong tai quy cheé
Bwoc 1: Dwa don kién
Bwéc 2: TTTT gtvi don kién va ho so kién
cho bi don
Bwée 3: Thanh lap HD trong tai tai TT
trong tai
Bwéc 4: Trwde khi giai quyét
Buwée 5: Mo phién hop
Bwéc 6: Ra phan quyeét
Bwoc 7; Thi hanh phan guyét

~
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Hay phan quyét trong tai

TA chi huy quyét dinh cla trong tai mét trong
cac TH sau (D50 PLTT)

+ Khong co TT trong tai

+ TT trong tai vo hieu

+ Thanh phan HD trong tai, té tung trong tai
khong dung quy dinh

+ Vu tranh chap khéng thuéc tham quyén HP
trong tai doi voi toan bo, huy tieng phan doi voi
khong thuoc mot phan.

+ Ben yeu cau huy ching minh duoc Trong tai
vién vi pham nghia vu khi giéi quyét.

+ QD trai voi loiich edng cong eua VN
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Cong nhan va thi-hanh"phan quyet
cua Trong,tai.nwé&c ngoai

Bé&n yéu cau phai givi dén Tda an noi phan
quyét trong tai phai dwoc thi hanh nhivng tai liéu
Sau.

- Pon yéu cau cdng nhan va thi hanh phan quyét trong
tai;

- Ban phan quyét trong tai goc hodc ban sao cé chirng
thwc;

- Hiép nghi trong tai goc hodc ban sao hop & (phén
quyét va hiép nghi phai duwoc di(;h sang thu tieng chinh
thirc cua quoc gia noi phan quyét sé dwoc thi hanh, cac
ban dich phai dwoc chibng thirc)s
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Twr choi céng nhan va thi hanh

Piéu 5 CU néu 5 trwdrng hop tr chdi cong nhan va thi
hanh phan quyét:

- Hiép nghi trong tai khnong hop Ié

- Khi bén phai thi hanh phan quyet khong duwgc thong
bao mot cach hop |é ve viec chi dinh trong tai vién hay
vé thi tuc xét xtr va khéng c6 co hdi dé trinh bay bao vé
quyén loi ctia minh trwdc trong tai.

- Tranh chap khéng thudc pham vi cua thoa thuan trong
tai hay khong thuoc tham quyen giai quyét cla Trong tai.

- Thanh phan trong tai xét xt hay thu tuc xét xtr khéng
phu hop v&i thoa thuan trong tai.

- Phan quyét chwa c6 hiéu lwc dm vOi cac bén duwong sw
(chwa dwoc thi hanh tai nwoe cua trong tal)

- Do twong cua tranh chap. khong thuoc tham quyén giai
quyét cla frong tai theo luat quoe-gia;

- Viec cong nhan va‘thi hanh phan quy,et la trai vai trat tw
cdng cOng cua quoc giado.» ~

——
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DPiéu khoan trong tai mau cua VIAC

bieu khoan trong tai mau cua VIACTrung tam Trong tai Quoc té Viét Nam
bén canh Phong Thwong mai va Cong nghiép Viéet Nam (VIAC) khuyen
nghj cac doanh nghiép dwa diéu khoan trong tai mau sau day cua VIAC
vao cac hop dong thwong mai:

“Moi tranh chap phat sinh te hoac lien quan dén hop dong
nay sé dwoc giai quyét tai Trung tam Trong tai Quoc té Viét
Nam bén canh Phong Thu’o’ng mai va Cong nghiep Viét Nam
theo Quy tac té tung trong tai cda Trung tam nay”.

Ngoai ra, cac bén c6 thé bé sung cac ndi dung sau day:

a) SO lwong trong tai vién la (1 hoac 3) ...

b) Pia diém tién hanh trong tai tai ...

Poi v&i vu tranh chap cé yéu té nwéc ngoai, cadc bén co thé
bo sung: ‘

c) Luat &p dung cho hop dong nay 1&luat cua ..

d) Ngbn ngir dung trong to tung trong ta| la ..

"'l

-
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MODEL ARBITRATION CLAUSE
Of the Vietnam International Arbitration Centre
At the Vietham Chamber of Commerce and Industry

The Vietnam International Arbitration Centre at the Vietham
Chamber of Commerce and Industry (the “VIAC”) recommends
that all parties wishing to make reference to VIAC arbitration in

their contracts use the following model clause.

“All disputes arising out of or in relation to this contract shall
be finally settled by the Vietnam International Arbitration Centre
at the Vietham Chamber of Commerce and Industry in
accordance with its Rules of Arbitration”.

Additionally, the parties may add the following provisions to
the arbitration clause:

(@) The number of arbitrators shall be ......... (one or three);
(b) The place of the arbitration shall be ......... s

As to disputes involving a foreign element, the parties may
also make addtions:

(c) The applicablelaw shall be ... .«
(d) The language of the arbitration shall.be ........ .

,./. o

-
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