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Tai liéu tham khao (bat budc)

Bo nguyén tac cia UNIDROIT vé hop
déng thwong mai quoéc té nam 2004

BO luat Dan sw Viét Nam nam 2005

Luat TM 2005

Nguyén Thi Mo (2005), Giao trinh phap
Iué,t trong hoat dong kinh té€ doi ngoai, Nha
xuat ban giao duc
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Tai liéu tham khao

VCCI & Danida, CAm nang HDTM, HN 2007

Po6 Van Dai, Ludt HD VN- ban an va binh luan ban
an, NXB CTQT, 2009

Nguyén Thi Mo, CAm nang phap luat vé HDTM dién
tr, NXB LD-XH, 2006

BO Tw phap, CAm nang phap luat kinh doanh
danh cho doanh nghiép nho va vira- tap 2: Phap
luat vé hop dong va cac co che giai quyét tranh
chap trong kinh doanh
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Tai liéu tham khao

« Nguyén Thi Dung (2009), Phap luat vé hop dong
trong thwong mai va dau tw- nhirng van dé phap
ly co ban, Nha xuat ban chinh tri qudc gia

« Nguyén Van Luyén, Lé Thi Bich Tho, Dwong
Anh Son, Giao trinh Luat Hop dc‘ing thwrong mai
qudc té, NXB BH Qudc gia TP.HCM, 2005
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Két cau cla chwong

Téng quan vé HDKDQT
Giao két HDKDQT

piéu kién hiéu lwc clia HDKDQT va van dé
hop dong vo hiéu

Thuwc hién HDKDQT
MOt sO van dé phap ly vé HD dién tr

L
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Tinh hudng giay cho vay

Ong Nguy‘én Van A da viét‘(béng tay) mot t& gidy v&i ndi dung nhw
sau: T6i dOng y cho anh Tran Van B vay 2000 USD trong vong 1 nam
ké tlr hém nay, ngay 1/6/2005”. Ngay 2/6/2006 A doi B tra 2000 USD,
B khong tra. A muOn kién B dé doi lai sO tién trén.

Cau hoi:

TO giéy trén co phai la hop df“)ng khong? Néu I3 hop d(‘“)ng thi no la
loai ho'p dOng nao? Dan s hay thwong mai

Ngoai viéc doi B tra 2000 USD, A cé quyén gi nra? Hop dong nay
dwoc diéu chinh theo van ban luat nao?

Viét 1 giay cho vay nhw vay 6ng A d3 cé su hiéu biét vé hop dong va
phap luat vé hop dbng?

L
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Luat dan sw 1995

Trong trro'ng ho'p vay khong cé 1di, khi dén han bén vay khong
tra nQ’ hodc tra khong day du, thi bén vay phai tra 13i doi vOii
khoan n@ ch&m tra theo I3i suat tiét ki€ém co6 ky han cua NHNN
twong trng v&i thdi han cham tra tai thdi diém tra no

Piéu 471. Hop dong vay tai san

HDVTS la sw thoa thuan gilra cac bén, theo do bén cho vay giao
TS cho bén vay; khi dén han tr3, bén vay phai hoan tra cho bén

cho vay TS cung loai theo dung sO lwgng, chat lwgng va chi
phai tra 13i néu co thoa thuan hoac phap luat cé quy dinh.

Piéu 474. Nghia vu trd no cla bén vay

4, Trong trw0’ng ho'p vay khong lai ma khi dén han bén vay ko
trd no’ hodc tra ko day du thi bén vay phai tra 13i dOI v@®i khoan
no’ cham tra theo 13i suat co ban do NHNN cong bd twong ng
v&i thdi han ch@m tra tai thdi diém trd no, néu cd thod thuan

J%
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. Tdng quan vé HPKDQT

1. Khai niém vé HPKDQT
- Khai niém Hop dong

- Gia tri phap Iy ca Hop dong: diéu 4 BLDSVN
2005

CONTRACT = LAW

{
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KHAI NIEM HOP DONG

d_)\

HO'P
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Pac diém clia Hop dong

ChU thé:
Ban chat:
Muc dich:

Hinh thirc:

{
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Hinh thirc clla Ho'p dong

 Hop dOng bang I&i noi:
—Vidu?
— CM hop dOng ntn?
« Hop dOng bang hanh vi:
— Vidu?
— CM hop dong ntn?
« Hop dbng bang van ban:
— Nhw thé nao 13 van ban?
— C6 bat budc cé chir ky va con dau?

y-

X
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Nhw thé ndo 13 “vin ban”?

* Diéu 3- khodn 15 LTMVN 2005: VB gOm:
— dién bao, telex, fax
— trao d&i email, hop dong dién tr

* PICC 2004 (Diéu 1.11): VB bao gébm tat ca cdc hinh
thirc trao doi thong tin cho phép Iwu giik théng tin
chira dung trong dé va cé kha néng thé hién dwdi
dang hiru hinh

L
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Phan loai hop df“)ng

op dong don vu va hop ddng song vu
P c6 dén bl va HD ko cé dén bu

P nOi va HD ngoai

D danswva Hb TM

{


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Vai tro clia hgp dong

- La co s& quan trong nhat lam phat sinh nghia
vU phép ly gitra cic chl thé

- La phwong tién chl yéu va co ban dé thiét

ap cac mdi quan hé phap ly

- La phwong tién dé kiém sodt va quan ly rdi ro

L
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HDTM hay HDDS?

* So sanh HDTM va HPDS
— Vé chll thé
— Vé muc dich
— Vé luat diéu chinh
« Mdi lién hé gilra Luat Thuwong mai va BO luat dan suw

y-
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HDTM hay HDDS?

HD vay vOn gilra cdng ty Prudential va
Vietcombank?

P mua ban nha gitka 6ng A va 6ng B
P vay vOn gilra Vietcombank va 6ng A?
P bdo hiém nhan tho gilra Prudential va éng

B?

{
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HDKDQT va HDTMQT

* Hai khai niém nay dwoc sty dung v&i nghia
nhw nhau

e K/n HDTMAQT dwoc st dung rOng rai hon
(international commercial contracts)

L
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Pac diém clia HDKDQT

Vé ch thé

Vé hinh thirc

Vé muc dich

Vé dbi twong clia hop dong

vé df“)ng tién thanh toan

Vé luat diéu chinh hop dong

Vé co quan gidi quyét tranh chap
Vé ngdn nglr hop dong

{
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HPKDQT va HPKD trong nwo'c

HDKDQT
Ngwdi XK NB
Ngwdi NK VN
HD mua ban 6t6
Ngwoi NK VN khong trd tién
Nguwoi XK phai lam gi?

HDKD trong nwéc

NB: Vidamco

NM: Dung Tien
HD mua ban 6t6
NM khong tra tién
Ngwo'i ban lam gi?

y-
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HPKDQT va HPKD trong nwo'c

HDKDQT
NB: ARGUS-BI
NM: OPTICOS-vietnamien
HD cung (Png cac thiét bj kinh
mat

Hang hda sai hong
OPTICOS kién ARGUS tai toa an
Phap?
Toa 4n Phap c6 tham quyén xét
xtp khong?

HDKD trong nwo'c

ARGUS la mQt cong ty 100%
vOn cUa Phap, thanh Iap tai VN

Tinh hubng twong ty
Cau hoi trvong tw?

L
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Phan loai HBDKDQT

Cén ctr vao tinh chat cla hoat ddng KDQT:
Ho'p dOng mua ban hang hda quic té

Ho'p dOng cung trng dich vu quoc té

HO'p df“)ng dau tw quéc té

Cac hop dong quOc té lién quan dén quyén
s& hiru tri tué

{
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Cén ctr thoi han thurc hién hop dong:

Phan loai HBDKDQT

op df“)ng ngén han
op dong trung han
op df“)ng dai han

L
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2. Nhirng nguyén tac co ban cla
HDKDQT

Nguyén tac tw do hop dong
Nguyén tac binh dang

Nguyén t3c thién chi va trung thuc
Nguyén t3c cAm tw mau thuan

Nguyén tac ap dung tap quan va thoi quen trong
hoat dOng TM

y-
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Nguyén tac tw do HD- nguyén tac co ban
trong TMQT

- BLDSVN 2005: Piéu 4
- LTMVN 2005: Piéu 11
- PICC 2004: diéu 1.1

L
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Nguyén tac tw do HD- nguyén tac co ban
trong TMQT

- NGi dung:

- M6t s han ché (tw do trong khudn kho)
- DOc quyén nha nwdc trong moét sO linh vure > vi
lo’i ich cong cOng
- Céac quy pham bat budc clia phép luat 1a cic han
ché cla nguyén tac tw do hop dong (cac bén
khong thé thoa thuan khac)

L
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Quy pham bat budc

 Nhan biét quy pham bat budc va quy pham
tuy nghi:
— Quy pham tuy nghi: ...néu ko ¢ thda thuan
khac...
* Tim VD trong LTM? PICC?

— Quy pham bat budc: phai, cam,
* Tim VD trong LTM? PICC?

y-

X
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Muc dich clia quy pham bat budc

Chong ddc quyén, bao vé canh tranh

Thwee thi chinh sach ngoal thuong clia quOc
gia (ki€m soat ngoai hoi...)

Bao vé ngwdi lao ddng
Bao vé moi trwd'ng
Bao vé cac gia tri dao dirc trong KD

{
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Nguyén tac binh dang

BLDSVN 2005: Diéu 5

LTMVN 2005: biéu 10

Chu v: Binh dang phép Iy: binh dang vé quyén
va nghia vu

BAo vé& bén yéu thé trong HD (dao dlrc HD)

L
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Nguyén tac binh dang

{4
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Cac diéu khodn bat binh dang

e Cac di€éu khoan lam dung

e Cac diéu khodn han ché trach nhiém cho mét
bén

* Cac diéu khodn quy dinh mét lgi ich thai qua
cho m6t bén

{
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piéu khodn lam dung

* Diéu khoan quy dinh th®i han qua ngan dé
théng bao khiém khuyét hang héa

» Diéu khodn phat v&i mirc phat qua cao cho
mOt bén

L
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Piéu khoan han ché trach nhiém cua
nha SX
 “Nha sdn xuat dwoc mién tat ca cac thiét hai phi
vat chat do san pham clda minh gay ra »

e « Trong moi trwrd’ng hop, trach nhi€ém clia nha SX
khong vwwo't qua 30,000 USD »

{
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Nguyén tac thién chi va trung thuc

BLDSVN 2005: Diéu 6

PICC 2004: Piéu 1.7- nguyén tac chi dao cla
PICC

Thi€n chi va khong thi€n chi: Tro choi!

L
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Nguyén tac ap dung tap quan, théi quen
trong hoat dong TM

- Tap quan la gi? B3-K4 LTM 2005
- Thoi quen la gi? D3-K3 LTM 2005
- So sanh tap quan va thoi quen

- Nguyén tac ap dung: .12, 13 LTM 2005, Diéu
1.9 PICC 2004

- VD:

L
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3. NGUON LUAT PIEU CHINH HPKDQT
3.1. Cac nguon luat diéu chinh HPKDQT

3.2. Cach xac dinh luat ap dung cho hop dong

5
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3.1. LUAT PIEU CHINH HDMBHHQT

* Bao gém
= |.Cac DUQT (International Treaties)
= 2 Luit quoc gia (National Law)
= 3. Tap quan thuong mai quoc té (International
Commercial Customs)
= 4. M6t sb nguén luat khac:

= B nguyén tic cia UNIDROIT vé HDTMQT (Unidroit
Principles of International Commercial Contracts)

» Cacan Ié
= Cac thoi quen trong TM
= Cac hoc thuyét phap 1y...

L
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Tu Phap —¢

—

Hién phéap

CuuDuongThanCong.com
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Cong phap

&


http://images.google.com.vn/imgres?imgurl=http://vnpassport.com/VnpUpload/aquarium/xau31221.jpg&imgrefurl=http://www9.ttvnol.com/forum/f_544/922864/trang-18.ttvn&h=297&w=288&sz=32&hl=vi&start=7&tbnid=31y436RHtyV14M:&tbnh=116&tbnw=112&prev=/images%3Fq%3D%2522be%2Bca%2522%26gbv%3D2%26ndsp%3D20%26svnum%3D10%26hl%3Dvi%26sa%3DN
http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

3.1.1. Piéu wéc quoc té vé thwong mai

a. Khdi niém
« PUQT la mOt Ioa| vin kién phap Iy dwoc giao két gilra
hai hay nhleu quoc gla (hodc cac chl thé khac cla cong

phdp qudc té) nham quy dinh, stra ddi hay huy bo
quyén han va nghia vu doi v&i nhau

b. Phan loai
* Loai diéu wdc quoc té diéu chinh gian tiép

* Loai diéu wdc qudc té diéu chinh truwc tiép

L
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3.1.1. Diéu wéc quoc té vé TM

c. Khi nao thi ép dung DUQT vé TM?

V&i nhirng DU'QT vé TM ma VN a thanh vién

V&i nhirng DU'QT vé TM ma VN khéng ky, chwra ky hodc khong
thtra nhan

Cdch dp dung DUQT vé TM

Pai v&i nhirng DUQT vé TM ma VN d3 tham gia ky két va phé
chuan

Poi v&i nhirng PUQT ma VN chwa tham gia va chwa cong nhan

{
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3.1.2. Luat quoc gia — Luat nwéc ngoai.

* a. Khindo LQG tro’ thanh luat ap dung cho HODMBHHQT?
- Hop dong quy dinh:

e« Thda thuan ldc ky két

 Thda thuan sau khi ky két

- Khi diéu wdc qudc té qui dinh

- Thoa thuan mac nhién

- Toa an hodc trong tai cé thAm quyén gidi quyét tranh chap pHa%
sinh t HDMBHHQT d6 Iwa chon

y-

X
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3.1.2. Luat quoc gia — Luat nwéc ngoai.

* b. Khi nao LQG tro thanh luat ap dung cho HOMBHHQT?
- Hop dong quy dinh:

e« Thda thuan ldc ky két

 Thda thuan sau khi ky két

- Khi diéu wdc qudc té qui dinh

- Thoa thuan mac nhién

- Toa an hodc trong tai cé thAm quyén gidi quyét tranh chap pHa%
sinh t HDMBHHQT d6 Iwa chon

y-

X
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c. Cdch dp dung ludt quoc gia:

- Nguyén tac dp dung luét quéc gia

* V@itoa an cac nwdc tw ban chu nghia

e V&itoa an cac nudc xa hdi chu nghia

- Lwru y khi ap dung:

- Khéng phai 4p dung tat ca cac hé thong phap luat

- Ap dung cac luat chuyén nganh, sau dé6 m&i ap dung
luat chung (luat dan sw)

y-

%
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Tranh chap vé luit ap dung

HD gitra cOng ty Purc va cong ty Phap

Poi tuong: thiét bi chin nudi ga bang dién

Pia diém ky HD: trién 1am Lepxich (Puc)

Sau 3 ngay van hanh: 50.000 con ga bi chét ngat.

Nguyen nhan: mat dién, hé thong sudi va thong
210 ngung hoat dong, bo phan bao dong hong

Néu ap dung luat Phap: cong ty Phap thang vi luat
Phép bao v¢ nguoi ticu dung

Néu ap dung luat Buc: cong ty Durc thang vi luat _
Duc bao v€ nha san xuat A
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3.1.3. TAp quén quoc té vé thwong mai.

a. Khal niém:

TQQT la nhirng thdi quen, phong tuc dwoc nhiéu nwdc
ap dung mdt cach thwdng xuyén véi ndi dung ré rang dé
dwa vao dé cac bén xac dinh quyén va nghia vu v&i nhau
TQQT vé thuwong mai 1a nhirng thdi quen thuwong mai
dwoc cong nhan rOng rai

piéu kién dé tr& thanh tap quan

{
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3.1.3. TAp quan quoc té vé thwong mai.

b. Phan loai :

 TAp quén cé tinh chat nguyén tac

 TAp quan thwong mai quoc té chung

* Tap quan thwong mai khu vwe (dia phwong)

c. Khi nao thi ép dung TQQT vé TM

* Khi HD khéng quy dinh hodc quy dinh khong day di vé van
dé phat sinh.

e Khi cac ‘DU’QT lien quan khong quy dinh hoac quy dinh

khong day du.

« Khi luat thwc chat do céc bén thod thuan lwa chon khong cé

hodc cé nhwng khong day du. g

L
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3.1.3. TAp quén quoc té vé thwong mai.

. Cach ap dung:

TQQT vé thuwong mai chi cé gia tri bd sung cho HD

Can phai quy dinh cu thé tap quan d6 trong HD

Cac bén can phai chlrng minh ndi dung clia tap quéan dé

Can phai tién hanh phan loai tap quén qudc té

L
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3.1.3. TAp quén quoc té vé thwong mai.

e. M6t so chu y khi dp dung Incoterms 2000

- Incoterms khdng c6 gid tri bat budc dbi v&i cac bén chi
thé HbMBHHQT

- Incoterms nao?
- Thay dbi ndi dung cla incoterms?
- Incoterms chi gidi quyét 4 van dé

3.1.4.M6t so6 cdc nguon luét khdc

y-

%
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3.2. Cach xac dinh luat ap dung

- La luat do cac bén thoa thuéan Iwa chon:
- Nguyén tac tw do thda thuan luat ap dung
- Diéu khodn luat 4p dung trong hop dong

- Thda thuan khi cé tranh chap phat sinh (bang van
ban bO sung hoac thoa thudn mac nhién)

{
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Lwra chon luat nao?

¢ COthé lta chon bat ky luat nao ma cac bén cho la
thich hop

 Han ché:
— Trong mOt sO TH nhat dinh

— Khong dworc trai v&i cac nguyén tac chung cla PLVN
(dieéu 759- khoan 3 va 4 BLDSVN 2005; diéu 5-
khodn 2 LTMVN 2005; diéu 4- khoan 3 B0 luat Hang
hai nam 2005)

L
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Han ché quyén tw do thda thuln lwa
chon luat ap dung

— HP duoc giao két tai Viét Nam va thurc hién hoan
toan tai Viét Nam thi phai tuén theo PLVN (Diéu 769
BLDSVN 2005)

— HP lién quan dén BDS & Viét Nam phai tuén theo
PLVN (Diéu 769 BLDSVN 2005)

— Hop dong dau tw quoc té: cac bén chi co the thoa
thuan trong hop dong viéc ap dung luat cua nwoc

ngoai néu PLVN khong co quy dinh cu thé (biéu 5.4
Luat dau tv VNnam 2005)

L
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HPKDQT va luat dp dung

* Cty bao hiém me A tai nuwdc X 1ap cong ty con B &
nwo'c Y va lap chi nhanh tai a tai nwdc Z

* Trw&ng hop nao cac bén dwoc thoa thuan ap dung
luat nuwdc X:
— Hop dOng gilra cOng ty A va khach hang tai nwdc Y va Z:
— Hop dbng gilka B va khach hang tai nwde Y
— Hop dbng gilra a va khach hang tai nwdc Z

y-

X
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Lwra chon ludt nao? Thwce té va kinh

nghiém
Singapore Viét Nam Anh, Singapo
Han Qubc Viét Nam Phap, Han Qudc, Singapo
Thuy Sy Viét Nam Singapo
Anh Viét Nam Anh
Trung Qudc Viét Nam Viét nam
Thai Lan, C,éc :ciéu Viét Nam Anh
vuong qu’(“)c Arap
thOng nhat
Nhat Ban Viét Nam Singapo, Nhat Ban
Viét nam HongKong Singapo, VN
My VN Singapo -
Plrc VN Thuy Sy, Singapo !i

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Lwra chon luat nao? Thuwc té va kinh
nghiém

Thwong [wa chon cac n‘guc‘“)n luat cé moi lién

hé chat ché voi hop dOng

Phu thuQc vao twong quan lwc lwong trong

dam phan

Chon luat bao ve guyén loi cho minh (can tim

hiéu k§ cac ngudn luat)

Chon luat ma minh hiéu biét nhat

Chon luat thuwdng dwgc ap dung trong nganh
nghé kinh doanh

{
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Piéu khoan “Luat ap dung” trong HD
- Hop dong nay va tat ca nhitng van dé co lién
quan dén viéc ky két, tinh hiéu luc, cach dién
g1a1 va viec thuc hién hop déng duoc diéu chinh
theo...

-Luat Viét Nam

-B6 Nguyén tac.... éﬂ

-This contract, and all questions relating to its
formation, validity, interpretation or performance
shall be governed by...
- the law of Vietnam

-PICC
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3.2. Cach xac dinh luat ap dung

- Néu cac bén khéng thda thuan lwa chon >
do toa an, trong tai xac dinh dwa trén cac
nguyén tac chung cla tw phap qudc té

- Néu la toa 4n > Toa an ap dung quy pham
xung d6t clia qudc gia no’i ¢d toa 4n dé xac
dinh luat dp dung

y-

%
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3.2. Cach xac dinh luat ap dung

- Néu la trong tai:
- Khong bé’g budc phai ap dung quy pham xung dobt
- ¢co quyén tw do I&n hon toa an trong viéc xac
dinh luat dp dung
- Tuan theo Quy tac td tung trong tai
- Thu’c‘)’ng, ap glung luat ,mé trong tai cho réng,thl'ch
ho'p nhat dé giai quyét thoa dang tranh chap

y-

%
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II. Giao két ho'p dong kinh doanh qudc té
 DEé nghi giao két hop dong (chao hang- offer)

* Chap nhan dé nghi giao két hop dong (chap nhan
chao hang- acceptance)

e MOt sO van dé can Iwu y khi giao két Hop dong Kinh
doanh qulc té

y-

X
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Ngudn luat tham khdo

e Ludt Viét Nam: diéu 390- diéu 400 BLDS 2005
e CISG: tlr diéu 14 dén diéu 24
e PICC: ttr diéu 2.2.1 dén diéu 2.1.22

L
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Céac van dé phap 1y can lam r6

- Khi nao thi offer + acceptance =
contract?

- Thoi diém giao két hop dong?
- Dia diém giao két hop dong?
e Tinh hubng 1
e Tinh hubng 2

YN
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1. OFFER

(D390 BLDS 2005, D14 CISG, D2.1.2 PIC(C)
- Khai niém: 1a 16i dé nghi giao két HD do mot bén
phat ra cho bén kia
Pic diém:
- Thé hién rd y dinh giao két HD:
- NO1 dung cua offer phai ro rang, du chinh xac
- Nhu thé nao 1 rd rang, du chinh xac?
- Tiéu dé ctia chao hang?
- Phan bi¢t vo1 chao hang tu do hay 101 mo1 chao hang
(invitation to treat)
- Gui cho mot hay mot $6 nguo1 xac dinh cu thé

- Phan biét voi chao hang tu do, quang cdo: guii cho nhiéu s
nguoi khong xac dinh #!ﬁ

ongThanCong.com https://fb.com/tailieudientucntt
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Vi du

A-mOt co’ quan nha nwdc thdong bao moi thau 13p
dat mang lwdi dién thoai moOi

TH1: A yéu cau cac nha thau xay dwng phwong an ky
thuat va tai chinh cla dw an =2 10i m&i chao hang
TH2: A quy dinh cu thé phuong 4n ky thuat va néu
ro s€ chap nhan ho so duw thau dap wng dwo'c cac
yéu cau ky thuat voi gia thap nhat = chao hang

y-

X
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1. OFFER

- Pac diém:
- (14 tr1 phap ly: rang budc nguoi chao hang
- Rang budc 1a nhu thé nao?
- Rang budc trong thoi han hi€éu luc cua chao hang
- Tho1t han hi€u luc cua chao hang:
- Puoc quy dinh trong don chao hang
- Chao hang c6 gia tri hiéu luc dén ngay 1/4/2007
- Chao hang c6 gia tri hiéu luc trong vong 30 ngay ké tir ngay
Ky phat
- Chao hang c6 gia tr1 hi¢u luc trong vong 30 ngay
- Puoc xac dinh theo mot tho1 han hop 1y (reasonable
time). Xac dinh thot han hop 1y ntn? 4—%

ongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

1. OFFER

- Rut lai (thu hoi) offer :
- Néu cac diéu luat lién quan?

- P1éu kién rut la1?

- Huy offer :
- Néu cac diéu luat lién quan?

- Piéu kién huy?

VN
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2. ACCEPTANCE

- Chap nhan vo di€u kién
- Chap nhén toan bo ndi dung cta offer: nguyén tic
tam gwong phan chiéu
- Chap nhan c6 stra d6i, bo sung:
- Néu stra doi, bo sung lam thay do6i vé co ban ndi dung cua
offer: hinh thanh mot counter offer
- Néu stra doi, bo sung khong lam thay do6i vé co ban ndi
dung cua offer: van 1a chap nhan vo diéu kién
- Piéu 19.3 CISG, diéu 2.1.11 PICC
- Chap nhan trong tho1 han hi¢u luc cua chao hang
- Néu chap nhan mudn ma nguoi chao hang chap nhan?

y-\
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* Diéu 396 BLDS VN 2005 quy dinh: “Chap nhan dé nghi
giao két hop dbng o sw trd 10i cla bén duoc dé nghi
doi v&i bén dé nghi vé viéc chap nhan toan bd noi
dung cla dé nghi”.

 Diéu 395 quy dinh thém: “Khi bén dwoc dé nghi dé
chap nhan giao két hop dbng, nhung cé néu diéu kién
hodc stra d6i dé nghi thi coi nhw ngurdi nay dé dua ra
dé nghi moi”.

y-

X
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Giai doan 2: Acceptance

Piéu 19 CISG

* Chap nhan cé sy stra doi Igé sung s€ khéng hinh thanh HD
va s€ hinh thanh mot [0i dé nghi ky két HD m@i. (biéu 19
khoan 1 CISG)

* Khuynh hwong chap nhan chao hang nhwng c6 chtra dwng
cac diéu khodn bd sung hay nhirng di€éu khodn khic ma
khéng 1am bién d6i mot cach co ban ndi dung cla chao hang
thi dwoc coi 1a chap nhan chao hang

. Chap nhan co sw stra dm bd sung theo CISG gdm cé 8 van
dé: gid cd, pham chat, sd lwgng, thanh toéan, dia diém th0’|
han giao hang, pham vi trach nhiém cdac bén, viéc giai quyet
tranh chap (Di€u 19 khodn 3) J %

ongThanCong.com https://fb.com/tailieudientucntt
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Piéu 2.1.11 PICC

e 1. Khi bén dugc dé ngh1 tra 101 chap nhan dé nghi glao
két nhung kem theo cac diéu ki€n mé1 hoac nhu’ng diéu
khoan bo sung, han ché va sira (:’101 no s€¢ dugc co1 nhu
1a su tir choi de nghi va 1a mot dé nghi mai.

* 2. Du vay, néu cac diéu kién méi hodc nhirng han ché
va stra do1 noi trén khong anh huong nhiéu dén cac diéu
khoan trong de nghi giao két, su tra 161 no1 trén duogc
xem la su chap nhan, tru khi bén dé nghi bac bo khong
cham tré su thay do6i nay. Neu bén dé nghi khong phan
(101 cac diéu khoan trong dé nghi giao két va nhitng stra
d6i bo sung trong 16i chap nhan.

A

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Chap nhan cé diéu kién

e Chuing t6i chap nhan cac diéu khoan cua chao hang
ciia Quy Cong ty va cam két s& trinh chao hang nay
1én Hoi dong quan tri trong hai tuan tdi

« Khi chap nhan don dit hang ctia A, B thong bao rang
s& chap nhan cac diéu khoan cta dé nghi, nhung thém
réing minh mudn c¢6 mit tai budi chay thir may

e Khi chap nhan don dit hang A, B yéu cau ghi thém
diéu khoan tranh chap bang trong tai.

{
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2. ACCEPTANCE

- Hinh thtrc ctia chap nhén:
- Bing vin ban
- Bang 10i noi
- Bang hanh vi thuc té:
- Su1m lét}g hay khong hanh d0ng (1naction) c6 dugc
col la chap nhan khong?
- Thu hoi (rut lai) chap nhan:
- Néu cac diéu luat lién quan?

- DPiéu kién ruat lai?

y-

X
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Chap nhan bang hanh vi

e Hanh vi la biéu hién cla vy chi
e Vidu:
— Chuyén tién trng trudc, mé L/C
— Tién hanh céc thid tuc dé thwc hién HD

y-

X
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Im 13ng 1a chap nhan?

* V& nguyén tac: khéng
— Chao hang quy dinh néu bén nhan chao hang im
lang cd nghia la chap nhan
 Ngoai lé: néu d3 cé théi quen xéc lap gilra cac
bén rang im lang 1a chap nhan thi cic bén bi
rang budc bdi théi quen do

y-

%
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Im 13ng 1a chap nhan?

« Vao ngay 1 thang 11, Adder, mét ké toan vién nhan
dwoc qua bwu dién mot cudn sach day tén 1a Tax Made
Easy. Cung v&i cudn sach nay la mot thdng béao cliia nha
xuat ban, Messrs Galley & Co, néi rang néu anh ta
khong c6 phan hdi gi trong vong 7 ngay thi coi nhw anh
ta chap nhan mua va phai trd £120. Adder khdng mudn
mua cudn sach nhwng quén khong tra 1&i nha xuat ban.
Cudi thang, anh ta nhan dwoc hod don yéu cau thanh
toan £12 . Adder co phai tra tién khong?

{
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Thei diém va dia diém
giao két HD

- Ton tai hai thuyét:
- Thuyét tong phat
- Thoi diém giao két HD?
- Pia diém giao két HD?
- Thuyét tiép thu
- Thoi diém giao két HD?
- Pia diém giao két HD?
- (G1a1 phap cua luat VN, CISG, PICC: thuyet
nao? y-\
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Offer + Acceptance = Contract?

- MOt cty My glvi dorn chao mua (offer) bang Fax cho cty
Phap : mua 300 khan quang lua cac loai, danh cho phu
nlp, gid 1a 20 USD/p, giao hang FCA Paris.

- Cty Phap tra 10 (acceptance) bang fax v&i nQi dung:
dbng y ban 300 khan quang lua danh cho phu nlr, trong
do, 150 khan co hoa tiét hinh Ia (50 xanh la cay, 50 xanh
da troi, 50 xanh nwo'c b|en) 150 khan c6 hoa tiét hinh
hoa (50 vang, 50 d3, 50 da dam). Gi4 1a 20 USD/p va dk
giao hang la FCA Paris, giao cho AirFrance.

- Gilra hai bén da c6é Hb chwa?
- TH1: Luat ap dung la luat Viét Nam ?
- TH2: Luat ap dung la CISG?
- TH3: Luat dp dung la PICC?

4
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Offer + Acceptance = Contract?

22/4/1989, cty Petrolex- VN glvi cho Cty IPI- Phap mot chao hang
cO dinh ban dau thé v&i du 6 diéu khoan chu yéu, trong d6 quy
dinh giao hang vao thang 6,7,8/1989, chao hang cé hiéu Iwc dén
16h30 ngay 17/5/1989- ngay nay lai roi vao Chu nhat.

16h30 ngay 16/5, do biét hom sau la ngay CN nén Petrolex thao
san dién tin bao cho IPI biét thdi han dé chap nhan d3 hét
nhwng do b phan telex nghi nén bilrc dién dé dwoc glvi di vao
ngay 18/5.

23h18’ ngay 16/5, IPI gtri cho Petrolex mot blrc di€n v&i nQi dung
“Chtng téi chap nhan dé nghj ngay 22/4/1989 ctia Quy Céng ty
vé viéc giao hang vao thdng 6,7,8/1989 va chung tbi s€ quay tro
lai van dé nay vOi chwrong trinh boOc rot cu thé”.

—p o
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Offer + Acceptance = Contract?

Petrolex cho rang chdp nhan vao dém th( 7 l1a chdm va
gitba hai bén chwa cé HD, do vay khong giao hang.

IPI thi cho rang thw chap nhan dén tredc mot ngay nén
HD d3 dwoc hinh thanh, ho d3 mo L/C nhwng Petrolex
khdng giao hang.

IP1 doi hly HD va doi boi thwdng thiét hai la 47.600 USD.
Gitra hai bén da c6 HD chwa?
Luat 4p dung: CSIG, chd y diéu 19, 20.

N
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Qua trinh dam phan

« Ngay 1/6 cong ty Wrench chao ban mét 16 bat déng
san cho coéng ty Hyde véi gid £1200. Tuy nhién, dén
ngay 2/6, cong ty Hyde tlr chdi I&i chao ban nay. Vi
vay, dén ngay 6/6, cong ty Wrench chao lai voi gia
thap hon £1000. Ngay 8/6, cong ty Hyde dé nghi mirc
gia £ 950. Ngay 27/6 céng ty Wrench tir chdi nén ngay
28/6, cong ty Hyde thdng bao chap nhan gia ban dau
la £1000 . Néu coéng ty Wrench khéng mudn ban niva
co dwoc khong?

L
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3. MOt sO Iwu v khi giao két HDKDQT

e SC dung hop dong mau: cé 02 loai
— Hop dOng mau cé tinh tham khao:

— Hop dOng gia nhap:
* HD bdo hiém
 HD thué tau choQ
* HD lao dOng

- phép luat can thiép dé bao vé bén yéu thé

y-

X
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3. MOt sO Iwu v khi giao két HDKDQT

e Nghia vu va trach nhiém tién hop dong

e Vidu: nghta vu bdo mat (diéu 2.1.16 PICC):
nghia vu nay phai dwoc néu ré trong chao
hang
— A va B dam phan ve viéc lién doanh san xuat mot

mau xe 6 t6 moOi do B thiét ké.

 Néu vi pham: phat sinh trach nhiém tién hop

déng

y-

%
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Il. Diéu kién hiéu lwc clia HPKDQT

- Quy dinh clia cic nwdc khic nhau 13 rat

khac n

- Vé co

Diéu
piéu
piéu

A Y
n

bieu

Nau

han co 04 dk:
Kién vé chu thé

cién vé ndi dung va muc dich
kién vé hinh thlrc

Kién ve s tw nguyén clia cac bén

y-

%
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Chu thé hgp phép
- Chu thé ctia hop dong 1a ca nhan, to chutc ¢6
NLPL va NLHV (thuong la thwong nhan)

- NLPL la gi?
- NLHV la gi

- Xac dinh NLPL va NLHV nhu thé nao:
- Ca nhan, phap nhan VN: tuan theo PLVN

- Ca nhan, phap nhan nudc ngoai: tuan theo luat
quoc tich

i


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Chu thé hop phép
- Nguoi ky HP phai c6 du tham quyén ky két:
- Chu thé 13 c4 nhan:

- Chu thé 1a phap nhan:

N
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Ngwoi dai dién hop phap
cUa phap nhan

- Nguo1 dai dieén theo phap luat (ngudot dar dién
duong nhién)
- La ngudi dung dau phap nhan
- Theo Luat DN nam 2005: 1a Giam ddc doanh nghiép,
cong ty?
- Nguoi dai dién theo Gy quyén
- Uy quyén thudng xuyén:

- Uy quyén vu viec:

N
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MOt sb chu v vé ché dinh Uy quyén

Viéc Uy quyén thudng duoc 1am thanh vin ban,
trong d6 néu rd pham vi va thoi han uy quyén
Nguoi duge iy quyén cé duge iy quyén lai cho
nguo1 thir ba khong?

Ai chiu trach nhiém vé HP duoc ky két trong
pham vi va thoi han Gy quyén?

HD ky két ngoai pham vi va thoi han iy quyén
thi co hau qua phap ly gi?

N
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« 25/6/06, TOng cty XNK VN ky HD XK ghe cho cty Nhat. HD hoan
toan hiéu lwc. Khi chuan bi hang xuat khau, cong ty VN khong
biét chuan b ghe ntnao co cang hay khog nén viét thw hdi vin
phong dai dién cta Nhat & Ha ndbi. Tru’o’ng VP dai dién tra |0
bang vin ban cé déng dau “ghe cat cang dé cang” CTy VN
chuan bi hang theo vin ban nay.

* Sau khi cbi hang ben VN nhan L/C cla ngu®i mua ghi rd “ghe
dé cang va dé cang”, VN dong hang vao kién, yéu cau ngw0’|
van chuyén ghi vao Vdon ghe ¢ cang cd cang”. Tai cAng dén,
cty Nhat phat hién ghe cé cang khdng cé cang nén khéng nhan
hang va doi boi thudng thiét hai phat sinh. Nhat cé phdi nhan
hang hay khong?

A
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Hinh thtrc HD hop phap

- Céc nudc TB phat trién: khong co6 yéu cau vé
hinh thiecc HD (d1€u 11 CISG, di€u 1.2 PICC)

- HP bang vin ban

- HD giao két bang 16i noi, bang hanh vi

- HD c¢6 thé dugc chimg minh bang nhan ching
- Viet Nam: HDMBHHQT phai duoc 1ap dud1 hinh
thirc van ban (diéu 27-khoan 2 LTM 2005)

- Thé nao la van ban?

- HD giao két qua email c6 phai 13 vin ban khong?
(b3-K.15, K.5 LTM 2005)
- Lo1 khuyén cua luat gia? y-%
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NOi dung va muc dich cua HD hop phap

- Poi twong ciia HD phai 1a vat dugc luu thong va
cong viec dugc thuc hién
- Hang hoa khong bi cam XK, NK
- Noi dung va muc dich cua hop dong khong duoc
tral phap luat va dao diec XH
- HD phai co day du cac diéu khoan chu yéu
- Thé nao la diéu khoan chu yéu?

- Tuy ting loai hop dong

4
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Nguyén tac tw nguyén
- Tu do‘béy to y chi va thoa thuan moi van dé trong
hop dong
- Nhitng truong hop vi pham nguyén tic tu nguyén
- De doa:

- Cwong buec:
- Lira doi:

- Nham lan:

£
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MOt sO quy dinh khéc biét trong phép
luat quoc gia

e Common Law: consideration

— Tang cho khong phai I3 hop ddng do khdng cé
consideration

* Phap: “ly do” (cause)
— Cong ty A dilrng ra bao lanh cho cong ty B dé vay
tién tai Ngan hang X = ko can giai thich ly do tai

sao A bao lanh cho B

L
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Van dé HD vé hiéu

- Cac truong hop HDP vo hiéu:

- Cac loa1 vo hiéu HD:

V0 hiéu toan bo:

Vo

Vo

hi€u mot phan:

V0 hi€u tuyét do:

hi¢u twong doi:

y-

X
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Van dé HD vé hiéu
- Hau qua phap 1y cua HDP vo hicu:

- HD v hiéu khong lam phat sinh quyén va
nghia vu cua cac bén

- Cac bén phai kho1 phuc lai trinh trang nhu khi
chua giao két HD

- Bén ¢6 161 gy thiét hai phai boi thuong

i
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IV. Trach nhiém do vi pham HBKDQT

Khai niém “trach nhiém phap ly”

So sanh 2 khai niém “nghia vu” va “trach
nhiém”

Bén bl vi pham de quy trach nhiém phai chirng
minh cac yéu to cau thanh trach nhiém

Bén vi pham dé thoat trach nhi€m phai chirng
minh cdc TH mién trach

N
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1. Cac yéu td cau thanh
trach nhiém

C6 hanh vi vi pham hop dong cla bén vi pham
Cé thiét hai cia bén bj vi pham

C6 mOi quan hé nhan-qua gilka hanh vi vi
pham va thiét hai

C6 16i cla bén vi pham

N


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

a. Cé hanh vi vi pham HD cla bén vi pham

Ai phai chtrng minh hanh vi vi pham?
- Bén bi vi pham phai chtrng minh
- Phai chrng minh bang cic bang chlrng, chirng twr
cu thé (HD, tai liéu giao dich, chtrng twr giao nhan
hang, chirng tlr van tai, chirng tlr thanh toan,
chirng tw BH...)

y-
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a. Cé hanh vi vi pham HD cla bén vi pham

CM nguwQi ban khong giao hang

CM luat sw vi pham dao dc nghé nghiép
- 1
- 2

N
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b. Co6 thiét hai cua bén bj vi pham

Bén bj vi pham chi ¢ thé doi boi thwdng néu
cé thiét hai xay ra.
Nghia vu CM thiét hai: thudc vé bén bij vi
pham. CM bang nhirng bang chirng, chirng ti,
|ap ludn cu thé
Vi du:

Thiét hai do hang hda kém pham chat?

Thiét hai do tw van thiét ké sai?

y-

%
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c. C6 mdi quan hé nhan-qua gitra hanh vi vi
pham va thiét hai

Hanh vi vi pham 13 nguyén nhan tryc tiép gay
ra thiét hai

Thiét hai 13 hau qua tat nhién, tryc tiép cla
hanh vi vi pham

Vi du

——

y-
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Vi du

Hang giao theo dk FOB

NM diéu tau dén cdng nhan hang cham 20 ngay
NB cd nhirng thiét hai sau:

- Chi phi lwu kho cang: 200 USD (c6 hda don)

- TOn that do wé't mwa: 300 USD (c6 bién ban)

- TOn that do mat cap: 500 USD (co bién ban)

NB doi dwoc nhirng khoan thiét hai nao?

— V2N
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d. C6 16i cla bén vi pham

Bén vi pham chi phai chiu trach nhiém khi bén

nay co |0i

Bén bj vi pham khong phdi CM I0i clia bén vi

pham ma dwa vao Nguyén tac suy doan 16i:
Néu mdt bén vi pham HD thi bi suy dodn la cé I6i
va phai chiu trach nhiém;

Bén vi pham mudn thoat trach nhiém thi phai t
CM minh khong c6 16i (CM cédc TH mién trach)

y-
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b.
C.

2.2. Cac tred&ng ho'p mién trach

La nhi*rng TH do HD hoac phap luat quy dinh
ma khi mOt bén gap phai dan dén vi pham HD
thi dwo'c mién trach

Thong thwo'ng cd 3 TH sau:

Triwdng hop bat kha khang
L6i cUa bén bij vi pham
L6i cla ngwdi thir ba

£
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a. Tredng ho'p bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
- Khai niém: .161- BLDS 2005, .79 k.1- CISG
- Dac diém: (4)
- Xay ra sau khi ky HD
- La hién twong khéch’quan, xay ra ngau nhién, bat
thwd'ng, ngoai y mudn cla cac bén
- Khong lvong trwd'c duwo'c
- Khong khac phuc duorc

i
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a. Tredng ho'p bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
Cac loai bat kha khang:
Cac hién twong tw nhién:

Cac sw kién xa hoi:

4L
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a. Tredng ho'p bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
Nghia vu cua bén gap bkk

- Théng bdo vé TH bat kha khang
Néu khong thong bao?

- Cung cap bang chirng CM vé TH bat kha khang va
moOi quan hé nhan-qua gitra TH bkk va hanh vi vi
pham HD

Néu khéng cé bang chirng?

N
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a. Tredng ho'p bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
Cach xwr ly cua hai bén:
Néu Bkk cé thé&i han ngan:

Néu Bkk cé th&i han dai:

N


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

a. Tredng ho'p bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)

Quy dinh diéu khoan vé bkk nhw thé nao?

Néu dinh nghta vé bkk

Liét ké mdt sO TH thwdng gdp duwoc coi la bkk (liét
ké mo)

Quy dinh rd nghia vu cUa cac bén khi gap bkk
(thng bao, CM...)

Cach thire xtr ly gilra cac bén khi gap bkk

Vidu

N
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b. LOi cUa bén bi vi pham

Bén bi vi pham co 16i trwdc (vi pham trwdre)
dan dén hanh vi vi pham cla bén kia

Vi du:

N€u ca hai bén déu cé 16i: phai chiu trach
nhi€ém theo ty |€ 16i cUa minh. Vi du

N
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Vi du vé 16i clia c& hai bén
HD gitka NB Thuy Si, NM Ha Lan

DOI twong HD: bOt cdng nghiép, quy cach

pham chat dwong quy dinh chi tiét trong HD,
trong d6 c6 dO hoa tan =t

PK giao hang: CIF cang Rotterdam. Hang duworc
giao tr nha SX tai Canada dén thang
Rotterdam

Nhan hang, NM giam dinh, thay dd hoa tan

khong phu hop v&i HD, doi huy HD, tra lai
hang

— rax
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Vi du vé 16i cla ca hai bén

- NB ct chuyén gia sang Ha Lan dé giam dinh doi
tich tai modt Phong thi nghiém déc l1ap. Két qua
gay tranh cai:

- Néu ktra theo phwong phéap Bac MY: d0 hdoatan=t
(phu hg'p HD)

- Néu ktra theo phwong phap Chau Au: d6 hoa tan <
t (khong phu hop v&i HD).

- HD khdng quy dinh vé phuong phéap kiém tra
pham chat

— V2N


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Vi du vé 16i cla ca hai bén

Trong tai cUa ICC ra phan quyét: HD vé hiéu do
nham lan

Thiét hai ai phai chiu? Lbi thudc vé ai?
LOi clla NB?
L&i clla NM”?

Phan chia 16i?

Phan chia trach nhiém?

— ran
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c. LOi clia bén th ba

Bén th(&r ba nay cé thé 13 ai?

C6 phdi TH nao bén vi pham ciing dwoc mién
trach do I6i cua bén thir ba khéng?

£
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c. LOi clia bén thir ba

Tinh huong

_ I
' **5
CuuDuongThanCong.com https://fb.com/tailieudientucntt
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c. LOi clia bén th ba

NB dwoc mién trach v&i diéu kién:

Viéc nha cung cap khdng giao hang 13 mot sy kién
bat kha khang d6i v&i NB

Nha cung cap ciling dwo'c mién trach doi voi NB

y-
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3. Cac ché tai do vi pham HDMBHHQT

BuOc thuwc hién dung HD (Thwc hién thwe sw)
Phat vi pham

BOi thwdng thiét hai

HOy HD

e. Tam ngwng thwc hién HD

f. Binh chi thwc hién HD

(Diéu 292 LTM 2005)

Q 0O T o

{0
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a. BuOc thwc hién ding HD

Khai niém: D.297 LTM 2005, gdm 2 bwdrc:
B1: yéu cau bén vi pham thwc hién dung HD
B2: dung bién phap khac dé HD dwoc thuc hién va bén vi
pham phai chiu chi phi phat sinh
TH ap dung:
Khi NB khéng giao hang
- B1:NM yéu cau NB giao hang

- B2: NM mua hang thay thé va yéu cau NB ban dau phai
bOi thwo'ng chénh I€ch gid va chi phi phat sinh

y-

X
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a. BuOc thwc hién dung HD

TH ap dung:
Khi NB giao hang kém pham chat
- B1:NM yéu cau NB slra chira, thay thé hang héa
- B2: NM tw minh stpa chi¥a, thay thé hang héa va yéu cau
NB bOi thwo'ng moi chi phi phat sinh
Khi NM khong nhan hang
- B1: NB yéu cau NM nhan hang

- B2: NB bén lai hang hda cho bén T3 va yéu cau NM boi
thwo'ng chénh l1€ch gid néu cé

y-
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b. Phat vi pham

Khai niém: D.300 LTM 2005

Pac diém:
TH ap dung: khi HD hoac phap luat cé quy dinh
Chi 4p dung dbi v&i mot vi pham cu thé
Bén bi vi pham khoéng phai CM thiét hai, dwoc ap
dung ngay ca khi chwa cé thiét hai
Bén bi vi pham chi can CM hanh vi vi pham HD cUa
bén kia

y-
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b. Phat vi pham

- DPac diém:

- Thwodng ap dung ché tai nay v&i cac vi pham khé
tinh toan va CM thiét hai (cham thwc hién, khong
thwc hién nghia vu)

- Dé 4p dung ché tai nay, cac bén phai théa thuan
diéu khoan phat trong HD

- Chuy: mtrc phat cao nhat la 8% tri gia phan nghia
vu bi vi pham (P.301 LTM 2005)

4
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b. Phat vi pham

Chlc ning cla diéu khodn phat
* Phong nglra vi pham

* Xac dinh trirdc khodn boi thuwdng khi cé mot
vi pham cu thé

4
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b. Phat vi pham

Cac loai phat:
Phat boi réc: “Néu NB khong giao hang trong thdi
gian 2 thang ké tlr khi hét thoi han giao hang, NM
cé quyén hly HD va doi NB khodn tién phat bang
7% tri gia HD”
- Ap dung khi khéng thwc hién HD
- MUurc phat cao, cé y nghia trirng phat
- Kém theo ché tai phat thwdng 1a viéc hQy HD

y-

X
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b. Phat vi pham

- Cac loai phat:

- Phat va: “Néu NB giao hang cham thi ndp phat
0,5% tri gia phan hang chAm giao cho 10 ngay dau
tién, thém 0,5% cho moi 10 ngay tiép theo, nhwng
tOng sb tién phat khéng vuo't qué 5% tri gia HD”

- Ap dung khi ch&m thwc hién HD

- Ty |é phat phu thudc vao th&i gian chdm thwc hién
- MUc phat thwdng nhe, cé khdng ché ty 18 toi da

- Muc dich: déy nhanh qua trinh thwc hién HD

N
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b. Phat vi pham

Moi quan hé gilra mipc phat va thiét hai thwc
te:

- CISG: khong dwa ra ché tai phat

- Theo Luat Anh-My:

- Khéng chap nhan ché tai phat: Cac diéu khodn phat
mang tinh chat trtrng phat sé bj tuyén b vo hiéu

- Trong HD, cac bén ghi |a tién boi thuwdng xac dinh trudc
“Lump-sum compensation”. M(rc nay khong thé cao hon
thiét hai thuc té

y-
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b. Phat vi pham

- I\/jéi quan hé gitra mlrc phat va thiét hai thuwc
te:
- Theo luat Phap: mrc phat cé thé thép hon, bang
hoac cao hon thiét hai thuwc té. Tuy vay, toa an cé

quyén dleu chinh mirc phat cho phu hop voi thiét
hai thwc té

- Theo luat Btrc: quan ni€ém phat la tritrng phat vOii
mUrc phat thwd'ng cao hon thiét hai thuc té
- Theo luat VN: d307 LTM 2005
- Ko coi phat |13 “trirng phat”: cao nhat |3 8%
- Néu mUrc phat thap: c6 thé ap dung dong thoi ca phat
va doi bOi thuwong thiét hai

A
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c. BOi thudng thiét hai

Khai niém: D.302.1 LTM 2005
TH ap dung: Ap dung trong moi TH vi pham
cla mOt bén lam cho bén kia thiét hai
Cac thiét hai dwoc boi thwdng: cac thiét hai
trwc tiép, thuc té

Nh{rng thiét hai nao dwoc boi thwdng?

Thiét hai truec tiép la gi?

Thiét hai thwc té 1a gi?

4L
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Nh{¥ng thiét hai dwoc bdi thudng

Thiét hai vat chat:
TOn that hay gidm sut tai san cla bén bj vi pham

Cac chi phi phai chi ra do vi pham HD cUa bén vi
pham

Thu nhap bi bd 1& (13 mat hwdng)

Thiét hai tinh than:
La nhirng thiét hai trtru twwong, kho tinh toan
Khdng phd bién & HD mua bén

y-

X
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L3i mat hwdng- kho CM

Chu ngwa ky HD v&i ngwQi chuyén cho dé ché
con ngWwa quy dén treo'ng dua

Con ngwa dwoc dwa dén trwdng dua cham tré
va khong tham gia dwoc vao cuQc dua

Giai thwdng cla cudc dua: 1 triéu bang Anh
Chu ngwa doi b(‘“),i thwdng thiét hai: 1 triéu
bang Anh- 13i mat hwong

Tinh khodn 13i mat hwdng nhw thé nao cho
hop ly?

— 4
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L3i mat hwdng- kho CM

NB giao hang cham

NM doi bdi thwdrng 13i mat hwdng do P trén thi
tred'ng giam

CM nhw thé nao?

- CM mUrc gid tai thdi diém giao hang quy dinh trong
HD?

- CM mUrc gid tai thdi diém thuc té giao hang?

— £
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Thiét hai truc tiép

Thiét hai truc tiép:
Thiét hai do hanh vi vi pham cua bén kia trwc tiép
gay ra

Thiét hai gian tiép:
Thiét hai khong do hanh vi vi pham cua bén kia gay

ra hodc thiét hai la m6t hau qua gian tiép cla
hanh vi vi pham

Khdng boi thwdng thiét hai gian tiép

4
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Thiét hai thuc té

Thiét hai thwec té:
La thiét hai c6 can cr, dwgc CM mot cach hop ly,
thwce té
L3 thiét hai ma cac bén cé thé lwdng trvdc dwoc
Thiét hai phi thwc té:
L3 thiét hai do bén bi vi pham tw thdi phong 1én,
khong co can cw
L3 thiét hai nam ngoai nhin quan cla cac bén
Khdng duwoc boi thwdrng thiét hai phi thuc té

y-
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c. BOi thudng thiét hai

Nguyén tac boi thwérng

MuOn doi boi thwdng, bén bi vi pham phai CM

thiét hai bang chirng tlr, chirng c¥ hop Iy. CM

dwoc bao nhiéu thi dwoc boi thuwdng bay nhiéu

Bén doi bOi thudng phai cé nghia vu han ché tdn

that (mot doi hdi cla thién chi)

- Khong dugrc boi thwdrng nhirng thiét hai dang & cé thé
han ché duoc

- Nhirng chi phi chi ra dé han ché tén that déu dwoc boi
thwong

y-

%
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Vi du vé cac khoan duwoc boi thuwong

A nhAp soi tlr B. Hang giao kém pham chat.

A phai tai ché soi: chi phila x USD

Trong thdi gian tai ché 2 tuan, A phai gidm céng suat
hoat d&ng clia nha may vi khong du soi dét. Lii mat
hwdng: y USD

Tién dd dét khdng nhw du kién nén A giao vai cham
cho khach hang nwdc ngoai va phai chiu phat z USD
Do cé nhi¥ng khodn chi ngoai dw kién, A trd lwong
cham cho cong nhan. Ho dinh cong, gay thiét hai t USD
A dwoc boi thworng nhirng khodan thiét hai nao?
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d. Tam ngwng thwc hién HD

e. Dinh chi thuwc hién HD
TH ap dung?

Hau qua phap ly?
Vi du?

So sanh giira 3 ché tai: Hay HD, tam ngrng thuwc
hién HD va dinh chi thwc hién HD:

TH ap dung?
Anh hudng dén hiéu luc clia HD?
Hanh vi hoan tra?

Hau qua phap Iy?

y-
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f. HOy hop dong
TH ap dung

Khi cdc bén co thda thuan vé TH dworc huy HD

Theo quy dinh cua phap luat

- Luat cla CH Phap: mot bén cé quyén hly HD khi bén kia
vi pham chti yéu HD

- Ludt TMVN ndm 2005 (P312): mOt bén c6 quyén hly HD
khi bén kia vi pham co’ ban nghia vu HD

y-
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d. Hay hop dong
TH ap dung

CISG quy dinh 2 trwd'ng hop huy HD (P64.1;
p49.1)
- Khi m6t bén cé sw vi pham co’ ban HD

- Khi mOt bén khéng thwc hién HD trong tho’i han da
dwoc gia han thém

y-
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Vi pham co ban la gi?

piéu 25 CISG: “MOot st vi pham HD do 1 bén gady ra la vi pham co
ban néu sw vi pham dé lam cho bén kia bj thiét hai ma nguwoi bj
thiét hai, trong 1 chU’ng murc dang ké bi mat cdi ma ho cé quyén
chO doi trén co so HP, trir phi bén vi pham ké tién lieu duworc
hau qua do va 1 ngwoi cd ly tri minh man ciing sé€ ké tién liéu
duworc néu ho ciing & vao hoan canh twong tuw”

Piéu 3 khodn 13 LTMVN ndm 2005: |a sw vi pham HD cua mQt bén
gay thiet hai cho bén kia dén mtrc lam cho bén kia khéong dat
dwoc muc dich cua viéc giao két HD (P.3 K.13)

(?): vi pham vé pham chat cé phai la vi pham co ban khéng?

(?): vi pham vé thdi han giao hang cé phai la vi pham co ban khong?
Mt sb vi du

£
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Vi du vé vi pham co ban

- Vidu 1:
- HD mua ban rwgu gilra cty VN va Cty Phap quy
dinh rro'u nbng d6 18 do
- NB Phap giao ru'o'u v&i nOng dé 1a 14 do
- NM VN cé quyén hly HD khong?
- Vidu 2:
- HD mua ban giay gilra cty VN va cty Y
- Pham chat: giéy da nam, mau den, loai |, size 40-42
- Hang giao: gidy da nam, mau den, loai |, size 37-39
- NM VN cé quyén hly HD khong?

— N
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Vi du vé vi pham co ban

- Vidu3
- Cty VN nhap b0t son tlr cty Nhat Ban dé lam tranh
sO’'n mai
- Pham chat: b6t son loai |, xuat x&r Nhat Ban
- Giao hang: bot son loai |, xuat x(r HongKong
- Bén VN doi huy HD.

— N
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Thuc tién xét xtp cong nhan nhirng TH dworc
‘ _huy HD
- Nguwoi mua co quyen huy HD khi:

- NB khong giao hang ma thoi han giao hang [a mOt ngay cu
thé

- NB khong giao hang trong thoi han da dwoc gia han thém
- NB giao sai loai hang, giao hang sai mau
- NB giao hang kém pham chat dén nbi khong dap rng dworc
muc dich cia NM
- Nguwdi ban c6 quyén hly HD khi
- NM khéng tra tién trong tho'i han da dwoc gia han thém
- NM khéng nhan hang trong thoi han da dwoc gia han thém

4
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d. Hay hop dong
Hau qua phap ly:

Hop dong khong co hiéu lwc tir thoi diém
giao két

Hoan tra

Bén vi pham HD c6 16i dan dén hly HD phai
boi thwdng thiét hai

£
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piéu khodn hly HD

* Tranh nhirng khd khan, tranh cai, xung dot
trong vi€c dp dung ché tai nay
e Ep doi phuong ton trong thda thun

 Quy dinh rd nhirng TH ap dung cu thé ché tai
nay:
— NM cham thanh toan qua 90 ngay
— NB giao hang sai xuat x

y-
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MOi quan hé gilra cac ché tai

Ché tai thwc hién thwc sw khéng thé ap dung dong
th&i vé&i ché tai Hiy HP, tam ngtpng va dinh chi thuc
hién HD

Ché tai boi thwérng thiét hai dworc ap dung dong
th&i v&i cac ché tai khac

Ché tai phat dwoc 4p dung dong thdi v&i cac ché tai
khac
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Bai tAp tinh hudng vé hly hop dong va boi
thwong thiét hai
Nguyén don: ngwwoi NK VN
Bi dorn: ngwdi XK Han Qudc
HD ky ngay 5/5/1996
Poi twong HD: 10 xe tai d3 qua st dung hiéu TOWER
Piéu 3 HD: xe phai la xe tai gbc. Kiém tra pham chat do ngwo
ban tién hanh & cang di.
Piéu 7 HD: néu giao hang chdm hodc m& L/C cham thi ndp

phat mdi ngay cham 13 0,1% trij gid HD, nhwng tbi da khong qua
8% tri gia Hb
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Bai tAp tinh hudng vé hly hop dong va boi

thwong thiét hai
Ngay 2/7/1996, ND nhan hang tai cang TP.HCM phat hién 10 xe
déu 1a xe khach t 7-12 chd d3 thao bd ghé ngbi

4/7/1996: ND moi Vinacontrol gia dinh. BBGD két luan: 8 xe
ch® khach 7 chO va 2 xe ch® khach 12 chd, cé 16 trén san xe

8/7/1996, ND fax cho BD don khiéu nai kém BBGD, yéu cau BD
nhan lai xe, tra lai tién

15/7/1996, BD fax cho ND, nhd ND tai xuat gidip 10 xe.

18/7/1996, ND tra I&i: BD tra tién hang roi m&i gitip BD tai
xuat 10 xe
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Bai tap tinh hudng vé huy hop dong va boi
thwong thiét hai
5/10/1996, do BD khong tra tién hang va nhan lai xe, ND kién
BD ra VIAC doi BD nhan lai xe va trd cho ND sb tién 13 41.590
USD, gém:

- 1. Tién hang dd thanh todn 37.000USD

- 2. Phat vi pham HPD: 2.960USD

- 3.Phimo' L/C: 280USD

- 4. Phi gidm dinh: 300USD
- 5. Chi phido hang: 400USD

- 6. LGi sudt trén sé tién 37.000USD ké tir ngay thanh todn
dén ngay di kién 650USD

Cac yéu cau trén clia don kién c6 dwoc théa man khong? Taiﬁ-.i
sao?

uongThanCong.com https://fb.com/tailieudientucntt
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B& swu tap d6 cb cla Robinson bj mat. Ong ta théng bao trén tap chi do
cd Apollo Antique Digest rang anh ta s& trd $2500 cho mdt con ngwa cb
bang gdm thoi nha han v&i gidy chirng nhan xac thwe. Con ngwa cao
khoang 22 inches. Ca Nguyén va Gibson déu théy thdng bdo nay va ho
cling c6 mot do cd thdi nha Han. Nguyen cd gang dwa ra mot 1&i dé nghi
m&i v&i robinson dé 13 liéu con lac do ¢ bang gdm c6 duoc khong.

Robinson dwa ra mOt théong bdo quang cdo khac trén t& bao dé Ia sé trao
gidi thwdng cho ai tra lai bd siéu tap do cO bi mat; sau dé anh lai quyét
dinh tOt hon s€ dung sO tién nay mua b0 siéu tap khac thay thé.

HAi: liéu I&i dé nghi clia robinson ban dau cé phai offer khéng va cé thé
dan dén hop dong khong.

L&i dé nghi clla Nguyén cé phai la mot counter offer hay khong.
Liéu Robinson c6 thé rat lai I hira thwdng clia minh khong?

L
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HOP PONG DPIEN TU

Khai niém:

Theo UETA 1999 : - Hop dong la toan bé nghia vu phdp
[y phat sinh tw sy thoa thudn cua cdc bén

Pién tir dwoc hiéu la nhirng thir sw dung cong nghé dién,
dién tu, ky thudt so, twr tinh, truyén ddn khong day, quang
hoc dién tir, hodac cdc cong nghé tuong tu.

Theo luat giao dich dien tuw VN 2005: “Hop déng dien tur
la hop dong duoc thiét ldp duoi dang thong diep dir lieu
theo quy dinh cua Ludt nay.”
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» Hop dong dién t& va hop dong van ban

e GiOng nhau?

e Khac nhau?
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1.2. Pac diém clia hop ddng dién tir
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2. Mot so van dé phap 1y can luu y vé hop
dong dién twr

2.1. Lién quan dén quy trinh, tha tuc giao
két hop dong dién tw

- Khé xac dinh cha thé hop dong
- Giao két hop dong tw déng
- Hiéu luc cua chi¥ ky dién tw

- Gié tri phép ly (hiéu luc) cta cac diéu
khoan trong hop déng
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2.2. Lién quan dén qud trinh thuc hién
hop dong:

» Khung phép ly vé hop dong dién ti con
khac nhau gitra cac quoc gia

« Nhiéu rdi ro lién quan dén khia canh ky
thuat

» Khé khan trong viéc gidi quyét tranh chap
hop déng dién tuwr
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