ThS. Lé Minh Tram - VTBH - FTU

3.1.4.4. N§i dung

> Khuon méu gidng nhau: mit truée (trang 1) va mat sau (trang 2)

> Mit truée cia B/L (the face/ the front of B/L or page 1): gdm cac hop
duge dé tréng dé khi cip B/L, ngudi 1ap B/L s& dién cac théng tin chi
tiét twong tng vao cac hop do.

Noi dung mat trwéc cia B/L

3.1.4.4. N§i dung

> Mit sau ciia B/L (the back of B/L or page 2): in sin diéu kién, diéu

khoan chuyén ch¢ (terms and condition of Carriage) nhu:
- cac dinh nghia/ khai niém (definitions)
- diéu khoan tdi cao (clause paramoun)
- trach nhiém cua ngudi chuyén cha (liability of carrier)
- Cudc phi va céc chi phi (freight and charges)
- Xép dod hang héa (loading and discharging)

- Ky mi hiéu, md ta va kiém tra hang (Marks and Descri
Inspection of Goods)

- Thay thé tau (substitution of vessel)
- Chuyén tai (transhipment)

- chu hang phai méc nhién chip nhan, khong duoc sira ddi b sung

3.1.4.5. Nguén lugt diéu chinh

Luét hang hai quéc té:

v

Cong wéc qudc té dé théng nhét mot s6 quy tic vé van don duong bién. Ky két tai
Brussels ngay 25/08/1924 goi tat la Cong udce Brussels hay Quy tac Hague 1924. C6
hiéu lyc tir ndm 1931.

Nghi dinh thu Visby sira dbi cong wdc Hague 1924, dugc thong qua ngay 23/02/1968
ai Visby (Thuy Dién). Cung véi Quy tac Hague tao thanh Quy tac Hague-Visby va,
¢6 hiéu luc tir 23/06/1977.

NBT SDR 1979 sira d6i Hague va Hague Visby.
Cong udc cua Lién Higp Quéc vé chuyén ch('y'b{'mg dudng bién, duge ky két ngay|
31/03/1978 goi tat la COong wdc hay Quy tic Hamburg. C6 hiu lyc tr nga
01/11/1992.

Cong wéc cua Lién Hop Quéc vé hgp ddng van chuyén hang hoa toan b ho
phan bang duong bien, ky ket ngay 23/9/2009, tai Rotterdam, goi tat 1a Cg
hay quy tac Rotterdam (chua c6 hi¢u lyc).

Luét hang hai quéc gia: Bo Luat hang hai VN 1990 - B Luat hang
hiéu Iye tir 1/1/2006.

Hi¢p dinh da bién/ song bién, Tap quan thuong mai hang hai QFva céc cang

v

v

- Ngiwoi giri hang (Shipper) [T Tén viin don (code name) va 16 chire phat hanh
. Ngidi nhin hing (Consignee) [2..S6 vin don (BIL No)
. Bén thong béo (Notify party) 8. Cha thich

. Thong tin vé hanh trinh

huong thirc vin chuyén Noi nhan hang ban dau
an diu (mode of initial (place of initial receipt)
arriage/ pre-carriage by)

[Fing xép hang (Cang chuyén
Port of loading) (Port of Transhipment):
Fang do hang INoi giao hang tai noi dén

Port of discharging) (Place of delivery/ Destination)

- Thong tin vé tau
rén tau (Name vessel) [36 hiéu chuyén (Voyage No.) 4. S6 bin vin don géc duege phat hanh(No. of Original B/L)

0. Théng tin vé hang héa: “Particulars declared by shipper but not acknowledge by carrier'*

§ mé hi¢u 86 lugng kién/don i hang héa [M0 ta hang hoa  [Trong lugng tng  [Thé tich
Marks & Number)/ ((No. of Packages or Units)  [(Descriptionof ~(Gross Weight) (Measurement)
56 Container va 6 chi (Goods)

Container No. & Seal No.)

& Khai gia trf cua hang hoa (Declared Value)
1. Cude phi va chi phi (Freight and Charges)

pon gia [Péng tién tinh cuée (Units) ’Tra truée ’Tra sau [Noi thanh todn
Rate) (Prepaid) (Collect) (Payable at)

2. Xdc ngin ciia ngicoi chuyén cho:

0 phit hinh Ngay phat hanh Ky va déng diu

Place of issue) (Date of Issue) Signed by Vietfracht as the Carrier

Signed by Vietfracht as Agent for the Carrier
Signed by Mr. Aas the Master
Signed by Mr. B on Behalf of Mr. A as the Master

3.1.4.4. Noi dung

> Mat sau cua B/L (the back of B/L or page 2):

diéu khoan hai tau dam va nhau ciing ¢6 13i (both-to-blame collision
clause)

- Diéu khoan New Jason (New Jason Clause)
Tén thit chung va ctru ho (General Average and Salvage)

- Cim giir hang héa (lien/ detention)
Chién tranh, dinh céng (war & strikes)

- Théng béo tén that va thoi han khiéu nai

Diéu khoan giai quyét tranh chip/ trong tai
- diéu khoan vé& hang d& v&, nguy hiém, hang dong trong conféingt, hang
xép trén hoong va slic vat séng...

- chu hang phai méc nhién chip nhan, khong duoc sird ddi b sung

CuuDuongThanCong.com

3.1.4.5. Nguén ludt diéu chinh
> Pham Vi 4p dung ciia C4C ngudn ludt:

o Quy tic Hague 1924: &p dung cho tat ca van don phat hanh ¢ mot
nudc tham gia Cong wde Brussels 1924 (diéu 10).

Quy tic Hague-Visby: 3 truedng hop ap dung (diéu 5):
Cho moi van don phét hanh & mot nuée tham gia Quy tic nay,

o

- Ap dung cho hang héa duoc chuyén ché tir 1 cang ctia nudce tham gia
Cong udc
Van don quy dinh ring Quy tic ndy & ngudn lut diéu chinh.

Quy tic Hamburg: &p dung cho tét ca cac hop dong chuyén cho
héa bang duong bién gitra hai nude néu (dieu 2):

o

Cang xép hodc d& ndm & nude tham gia Cong ude
Van don duong bién dwoc phat hanh & nuée tham gia Con

Van don dugng bién hodc ching tir chimg minh cho
tai duong bién quy dinh Quy tac nay la nguon luat dig

chinh.
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3.1.4.5. Nguén ludt diéu chinh

> Déi tugng hang héa didu chinh:

o Quy tic Hague va Hague Visby: ap dung cho tit ca c4c loai
hang hod trir siic vat song va hang hoa ché trén boong.

o Quy tic Hamburg:

- Cho tit ca hang hoé ké ca slic vat sdng va hang xép trén
boong (on desk B/L)

- Cé&c dung cu st dung trong chuyén ché khéng phai do ng
chuyén ché cung cap (nhu container, pallet....)

o Bo luat HHVN 1990: gibng Hague va Hague Vishy
o B¢ luat HHVN 2005: gibng Hamburg

3.1.5. Trdch nhi¢m ciia nguoi chuyén ché duong bién déi
voi hang héa vin chuyén theo vin don

= Khai niém vé trach nhiém ciia nguoi chuyén cho ddi voi
hang héa:

Co s¢ trach nhiém (Basic of Liability): Trach nhiém vé mét
mat, hu hong cta hang hoa.

Thoi hap trach nhiém (Period of Responsibility): trach
nhiém doi voi hang hoa vé mat khéng gian va thoi gian.

- Gibi han trach nhiém (Limit of Liability): s5 tién t6i da phg
boi thudng cho mét don vi hang hoa khi hang bi ton
thudc trdch nhiém cta ngudi chuyén chd ma gia tr
khéng duoc ké khai trén van don.

3.1.5.1. CO'SO TRACH NHIEM

(1) CSTN theo Hague 1924 va Hague Visby 1968
(20 CSTN theo Hamburg 1978

(3 CSTN theo B¢ luat HHVN

(1) CSTN theo Hague 1924 va Hague Visby 1968

- liét ké 3 trach nhiém + 17 mién trach
o 3 Trach nhi¢m:
1. Cung cAp tau cd du kha ning di bién: Trudc va vao ldc bit dau hanh
trinh:

+ bén, chic, kin nudc, vo tau, may tau khong c6 khuyét tat

+ Tau phai dugc trang bi nhitng méy méc, phwong tién can thiét cho

viéc di bién;

+ Bién ché du thiy thu doan

+ Tau dwoc cung tmg day di vé& du m&, nude ngot, lwong thue, e
phém va cic db dy trir khac
hop

+ HAm tau, budng lanh Va c4c noi chira hang phai sach s,
cho viéc chuyén cho an toan hang héa lién quan.

C

2. Trach nhiém thuong mai

(1) CSTN theo Hague 1924 va Hague Visby 1968

o 17 Mién tréch:
1. Lbi hang véan (Nautical fault)
2. Chay, trir phi do 18i thyc sy hodc ¢6 ¥ ciia nguoi chuyén ché gy ra

3. Tai hoa, nguy hiém, tai nan ciia bién (peril, danger and accident of
the sea)

4. Thién tai (Act of God)

5. Chién tranh va hanh dong chién tranh (Act of War);
6. Hanh dong thu dich (Act of public enemies);

7

. Bi bit hodic kiém ché ctia vua chua hay nhan dan hoic bi tich ¢
cua toa an.

*x

Han ché vi kiém dich;

b

Dinh cong, cAm xuong, nging tré hodc han ché vé lao, ong

3. Tréch nhiém cip vin don duong bién i

1)

CuuDuongThanCong.com

(1) CSTN theo Hague 1924 va Hague Visby 1968

o 17 Mién tréch:
10. Bao dong va ndi loan cia dan ching;
11. Ciru hodic ¢é ¥ ciru sinh mang Vva tai san trén bién;
12. H:élnf]ll vi hay thiéu s6t ciia ngudi giri hang hodc dai dién, dai ly
cua ho;

13. Bao bi khéng dy du;
14. K§ ma hiéu khong dy du.

15. Hao hyt vé khéi lwong, trong lrgng, thé tich hoic hu hong do ndj
ty hay an ty cua hang hda;

16. An ty cua tau khong phét hién duoc cho di da cdn min hop
17. Moi hguyén nhan khéc khéng phai do 18i thuc su hay o YCia

ngudi chuyén cho, nguoi lam cong hodc dai ly cta ho

12
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(2) CSTN theo Hamburg 1978

- Nguyén tic “suy doan 151"/ “I18i hodc so sudt suy doan” (presumed fault
or neglect)

> Ngudi chuyén ché phai chiu trach nhiém v&:

Mét méat, hu hong hodc cham giao hang trir phi chimg minh dugc da ép
dung moi bién phap cén thiét hgp ly dé ngdn nglra sy ¢ va hiu qua

- Cham giao hang: hang khong duoc giao tai cang d& trong thoi gian thoa)
thuén/ thoi gian hop ly

- Mét hang: néu khong dugc giao trong vong 60 ngay lién tuc tiép sau
ngay hét han giao hang.

Mét mat, hu héng hodc cham giao hang do chay gay ra khi nguoi JHic
nai chimg minh dugc rang chéay la do 16i lam hodc so suat ci; 1

o

o
<}

chuyén ché, nguoi 1am cdng hay dai ly cua ho gay ra.

o

Mét mét, hu hong hodc chdm giao hang do 15i 1dm hodc so
chuyén cho, nguoi lam cong va dai ly ciia ho trong khi thi
phép can thiét d€ han ché hiu qua cua chay

t cia nguoi
hanh moi bién

13

(2) CSTN theo Hamburg 1978

> Mién trach:

o Duara bing ching ching minh da ap dung moi bign phap
can thiét hop ly dé trdnh su c¢6 va hau qua cta no;

o Chay nhung nguyén nhan 1a khach quan;
o Chuyén chd slc vat song;
o Do bién phép ctru ngudi Va ti san trén bién.

14

@) CSTN theo B lugt HHVN

o Quy dinh 3 trach nhiém (D75.1,2 va D86.1) va 17 mién
trach (B78): Giong Hague, Hague — Visby.

o Nguoi chuyén cho mubn dugc miénrtréch thi phdi ching
minh khong c6 10i (B78) - nguyén tac suy doan 16i: giong
Hamburg

o Chiu trach nhiém dbi véi cham giao hang (B78)> Gib
Hamburg

19

3.1.5.2. THOI HAN TRACH NHIEM

(1) Quy tic Hague va Hague Visby: tir mac cdu dén méc ciu (Tackle to tackle)

(2) Quy tic Hamburg: tir khi nhan hang dé ché (take in charge of the goods) dén
khi giao xong hang (deliver).

Ngudi chuyén ché coi nhu da nhan hang dé ché ké tir khi nhan hang tir:
- Nguoi guri hang hay ngudi thay mat nguoi gui hang;
- Mot co quan cd thdm quyén/ mot bén thir ba khac ma theo luat 1 hay quy
dinh tai cang xép hang, hang héa phai giao qua nhitng ngudi nay.
Nguoi chuyén ché coi nhu da giao hang khi:

- Dagiao cho ngudi nhén, hodc

- bat hang héa dudi su dinh doat ciia ngudi nhin pht hop véi hop don;
luat 1¢ hoac tap quan budn ban tai cang dg, trong truong hop nguoi
khong nhan hang tuc ti€p tir ngudi chuyén cho, hodc

- Digiao hang cho mét co quan ¢ thim quyén hay bén thir basfia theo luat &
hay quy dinh tai cang d&, hang héa phai duoc giao cho nhirig nguoi nay.

(3) B luat HHVN 1990/ 2005: giéng Hamburg
16

3.1.5.3. GIOI HAN TRACH NHIEM

> Quy tic Hague 1924:

GHTN = 100 GBP/kién hodc don vi

- Hién nay: Anh: 200 GBP/kién hodc don vi

M§: 500USD/kién — don vi
> Quy tic Hague Vishy 1968:
o GHTN =710.000 Fr vang / kién hay don vi hodc
[30 Fr vang/kg hang hda ca bi
- tly céch tinh ndo cao hon

(1Fr vang = 65,5 mg vang c6 do nguyén chat 900/1000)

17
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3.1.5.3. GIOI HAN TRACH NHIEM

> Quy tic Hague Visby 1968:
o NDT SDR 1979 sira dbi Hague Visby vé dong tién tinh GHTN:
666,67 SDR / kién hodc don vi hang hoa
2 SDR / kg hang hoa ca bi tiy cach tinh nao cao hon.

o Hang van chuyén bing c4c cong cu van tii nhu: container, trailer,
pallet...:

- C6 ké khai sé lugng kién, bao géi... hang héa trong céng cu v
trén van don: 1 kién, bao, géi = 1 kién/ don vi bdi thuong

- Khong ké khai: mot cong cu vén tai = 1 kién/ don vi bdi th

19
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3.1.5.3. GIOI HAN TRACH NHIEM 3.1.5.3. GIOI HAN TRACH NHIEM

> Quy tic Hamburg:
> Quy tic Hamburg:
o GHTN déi véi hu hong hodc mAt mat hang héa:
835 SDR / kién hoac mdt don vi chuyén cho
2,5 SDR/kg hang hoa ca bi bj mt tiy cach tinh nio cao hon.

o GHTN dbi voi cham giao hang: 2,5 l4n tién cudc cua sb
hang giao cham nhung khong vuot qué téng sb tién cude
theo hop ddng.

o Hang héa van chuyén bing cac céng cu van tai (container,
Pallet, trailer...):

- C6 ké khai: 1 kién/ bao/ goi... = 1 kién/ don vi bdi thud

> Déi v6i cac nyée khong phai la thanh vién clia IMF hodc ludt 1&
cam str dung dong SDR thi str dung don vi tién t¢ MU (Monet;
Unit) véi mire tuong tmg la:

12.500 MU/ kién hoac don vi
37,5 MU/kg hang hoa ca bi bi mat tiy cach tinh nao c
(1 MU =1 Frvang = 65,5 mg vang vi do nguyén chj

- Khong keé khai: 1 cong cu vén tii = 1 don vi bdi thug

00/1000) - 1 cong cu van tai khong do ngudi chuyén chd curig cip = 1

don vi bdi thuong.
19 2d

3.1.5.3. GIOI HAN TRACH NHIEM o i}
3.1.6.Thong bao ton that va khieu nai ngudi chuyén ché
duwong bién
3.1.6.1. Théng bao ton that

> B lugt HHVN 2005: o
» Khai niém

+ Dbi v6i ton that va mit mat: gidng NDT SDR 1979 > B79.1
666,67 SDR/ mét don vi hang hod
hodc 2 SDR/ 1kg ca bi tuy cach tinh nao cao hon.

> Céch thite va thoi han thong bao ton that

3.1.6.2. Khiéu nai nguoi chuyén ché duong bién
+ Dbi v6i hang déng trong cong cu van tai (container, pallet..): giéng > Ngudi €0 tham quyén khieu nai
Hague Visby 1968 - D79.2

> Ho so khiéu nai
+ Dbi v6i cham giao: gibng Hamburg: 2,5 1an tién cude > D79.4 > Thoi han khiéu nai

+ Ngudi chuyén ché mit quyén huéng GHTN: gidng Hambury 3.1.6.3. Xét xz tranh chﬁ'p

21 22

3.1.6.1 Théng bso tén thit
3.1.6.1 Théng bso ton thit

» Khai niém:
Théng bao ton that (Notice of Loss or Demage): la théng b4o bing van ban | o R o
clia ngudi nhan hang giri cho ngudi chuyén ché trong mot thoi gian quy » Céach thirc va thoi han thong bao ton that:
d;nh‘ néi ro }Inh trang ton that ctiia hang héa dé bao luu quyén khiéu nai voi v Tén thit khong 16 rét:
nguoi chuyén cho. —g__" - . . )
+ La nhitng ton that khd c6 thé phat hién bang mat thuong hay nhirng

CAch thikc va thoi han thong bao ton that: ; on
nghi ngd ¢4 ton that.

Tén thit rd rét:

AN 4

Thé hién bang Thu dy khang (Letter of Reservation — LOR) do nguoi
nhén hang gui cho ngudi chuyén cho

Thoi han gui LOR:
- Hague va Hague Visby: 3 ngay ké tir ngdy giao hang

« LA tdn thét c6 thé nhin thiy dugc bang mit thuong

« Thé hién bang Bién ban d hang (Cargo Outturn Report — COR) do cén;
nguoi nhan hang lap, ¢6 chit ky X&c nhan cua thuyén truong

« Thoi han lap COR:
- Hague va Hague Visby: ngay trude hodc trong khi giao han
ang - Bo luat HHVN 2005: giéng Hague va Hague Visby,

- Hamburg: 15 ngdy lién tuc ké tir ngdy giao hang
- Hamburg: khéng mudn hon ngay lam viéc sau ngay gia
- Bo luat HHVN 2005: giéng Hague va Hague Visby

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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3.1.6.1 Théng bso ton thit

> Céch thite va thoi han thong béo 6n that:

v Cham giao hang:
Hague va Hague Visby: khdng c6 quy dinh vé cham giao hang

Hamburg: gui théng bao trong vong 60 ngay lién tuc sau ngay hang
da giao cho ngudi nhan.

Bo luat HHVN 2005: cham giao va mét hang déu trong vong 60//

lién tuc ké tir ngdy hang déng 18 phai dwoc giao (D.96)

3.1.6.2. Khiéu nai nguoi chuyén ché dwong bién

> Nguoi ¢O tham quyén khiéu nai:
- Nguoi gai hang (shipper)

- Nguoi cAm giit van don hop phap (holder of B/L)/ ngudi
nhan hang (consignee)

- Nguoi bao hiém cho 16 hang dugc van chuyén theo VD
(insurer)

26

3.1.6.2. Khiéu nai nguoi chuyén ché dwong bién

> Hoé so khiéu nai:
1. Van don duong bién (B/L)
2. Héa don thuong mai (Commercial Invoice)
3. Phiéu dong g6i (Packing List)
4. Bién ban két toan nhan hang véi tau (Report on Receipt of Cargo
- ROROC)
Bién ban két toan 14n hai (Correction Sheet)
Gidy chimg nhan hang thiéu (Certificate of Shortlanded Cargo)
Bién ban d& hang (Cargo Outturn Report - COR)/ Thu du k//
(Letter of Reservation - LOR)
9. Bién ban gidm dinh (Survey Report)
10. Bién bén, gidy to.... chimg minh 13i cia ngudi chuyén cho.

N o o

3.1.6.2. Khiéu nai ngudi chuyén ché dwong bién

> Thoi han khiéu nai:

v Hague: 1 nam ké tir ngay giao hang hodc ké tir ngy hang dang
1€ phai giao.

v Hague-Visby: 1 nim. C4c bén c6 thé thoa thuin kéo dai thoi
han nay

v Hamburg: 2 nim ké tir ngay giao hang hodc ngay hang hoa
dang 18 phai giao. Bén kién c0 thé de nghi kéo dai thoi h
khiéu nai.

v B¢ luat HHVN 2005:

- Hang véan chuyén theo van don (Tau chg): 1 n;

- Hop ddng thué tau chuyén: 2 nim (D.118

28

3.1.6.3. Xét xir tranh chép

v Hague va Hague-Visby:
- Néu vigc tranh chip khong giai quyét dugc bing thuong lugng
thi theo yéu ciu ctia mét trong céc bén thi dugc dua ra trong tai.

- Trong vong 6 thang ké tir ngay ¢ yéu ciu vé trong tai céc bén

khéng thoé thuin dugc viée té chirc trong tai thi mot trong
bén néi trén cé thé dua tranh chip ra Toa an qudc té.

CuuDuongThanCong.com

3.1.6.2. Khiéu nai ngudi chuyén ché dwong bién

v Hamburg:

« Céc bén thoa thuan bing van ban rang khi c6 tranh chip su viée s&
dugc giai quyet tai Trong tai hodc Toa an.

« Trong tai hay tod &n tlly vao su lya chon ciia bén nguyén cé thé tién
hanh tai mét trong nhitng dia diém sau:

- noi kinh doanh chinh hay noi cu tri thuong xuyén cua bén bi

- noi ky két hop ddng véi diéu kién c6 tru s¢ kinh doanh, dai ly
hay chi nhanh cua bén bi ma qua do hop dong dugc ky két.

- cang xép hang hay cang d& hang theo hop dong.
- Dbt ky mot dia diém nao dugc diéu khoan trong tai hay thg
quy dinh
v Bo luft HHVN 2005 (D.259): thuong luong, théa thys
hodc toa an c6 tham quyén.

, trong tai

30
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