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Tai liéu tham khao bat buoc

TAI LIEU THAM KHAO

GS. TS. Nguyen Thi Mo, Giao trinh Phap luéat trong hoa
té dbi ngoai, Nxb Giao duc Ha Noi 20009.

Luat Thuong mai Viét Nam dwoc Quoc hdi théng qua ngay
14/6/2005

Céng wéc Vién ndm 1980 cla Lién Hop Quoc vé h0’p doéng mua
ban hang hoa quoc té.

Phap luat trong hoat dong kinh té domgoar-(-cacvan ban_phap Iuat
can tham khao), Nhém tac gia b6 mon-tuatE=Nxb-Chinh tri quéc gia.

Van ban dwoi luat: Nghi dinh 12/2006/ND-CP_ngay:25/01/2006 quy

dinh chi tiét thi hanh Luat Thwong mai vé hoat dong mua ban hang
hoa quéc té va cac hoat dong dai ly, mua, ban, g|a cong va qua
canh hang héa v&i nwéc ngoai. 8

Tai lieu tham khao mé rong

Incoterms 2000 va hwéng dan st dung Incoterms 2000.
Hiép dinh thwong mai Viét Na[n — Hoa Ky. 4
B6 luat Thwong mai thong nhat cia My nam 1987 (viét tat la UCC)...
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l. KHAI QUAT CHUNG VE HOP PON
Il. NGUON LUAT DPIEU CHINH HDMBHHQT

lil. XUNG BDOT PHAP LUAT VE HDMBHHQT

——

IV. KY KET HDOMBHHQT

V. NHI’NG PIEU KHOAN CHU YEU CUA
HPMBHHQT

VI. CHAP HANH HDMBHHQT
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HOP DONG MBHHQT

. KHAI QUAT CHUNG VE

1. HDMBHHQT la gi?

2. Dac diém cia HDMBHHQT
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. KHAI QUAT CHUNG VE HOP DONG MBHHQT

1. HOMBHHQT I gi?

* Vé thuat ngir

+ V& mit khdi niém il
"LAHDMBHH

(HH- diéu 3 khoan Z-Mt—'EMVN) 5

- Co yéu to nwoc ngoai (tlnh chat
quoc te, nhan to nwéc ngoai)



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Yéu to nwéc ngoai:

*Cong wéc Lahaye 1964
- Chu thé ky két |a cac bén co tru sé' t
cac nwoc khac nhau
- Hang hoa la ddi twong ctia hop déng dugc ch
hoac sé dwoc chuyén tur nuwoc nay sang nuoc khac

- Chao hang va chap nhén chao hang co thé duoc
lap ¢ nhiing nwdc khac nhau ———s——

* Cong wére Vién ndm 1980 : cac bén ky két hop dong c6
tru s& thwong mai & cac nwdc khac nhau

* Luat Thwong mai VN nam 2005: Mua ban hang héa
quoc té dwoc thwc hieén_thong qua cac hinh thic: XK,
NK, TNTX, TXTN, Chuyén khau (xem thém D758 BLDS
2005)
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. KHAI QUAT CHUNG VE HOP DONG MBHHQT

2. Pac diem cia HDMBHHQT

hop déng song vu, c6 boi hoan, hop don
hen
cac bén co tru so thuong mai dat o cac nuoc
khac nhau >

Hang hoa cé thé duoc chuyﬁﬂ—.q&a:blen gioi

Dong tién dung dé thanh toaﬂ—éo—é_ﬂ?e la ngoail té-
doéi véi moét trong hai bén

Nguén luét diéu chinh HDMBHHQT rat da dang
va phure tap

Tranh chap phat sinh thi co quan diing ra xét xtr
co thé la toa an hoac la trong tai quoc té
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Il. NGUON LUAT BIEU CHINH HDMBHHQT

1. Piéu wéc quoc té ve thwong

2. Luat quoc gia

3. Tap quan thwon

=T e — 1§ ——

4. Hop dong mau

6. An lé
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Il. NGUON LUAT DIEU CHINH HDMBHHQT
1.Diéu wérc quéc té vé thwong
= GETR I

Diéu uoc quoc té la mét logi-van kién phap
ly ky két gitra hai hay nhiéu-quoc gia-(hoac
cac chu thé khac cua céng-phap quoc té)
nham quy dinh, stra doi hay huy bé quyén
han va nghia vu voi nhau '
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

1.Dieu wéc quoc té ve thwong me

b. Phéan loai cdc PUQT vé thwong m:

-PDUQT glan tiep diéu chink linfrtehi de ra Cac
nguyén tac phap ly chungi

-DUQT trwce tiép diéu chlnﬁ(quyen han va
nghia vu clia cac bén giao két hop dong)
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

e —

1.Diéu wéc quoc té ve thwong
c. Cac trwrong hop ap dung

* Khi cac quoc gia ¢ thamﬁla ky‘ket hoac
thira nhan DUQT: dwong-ahi dleu chinh

* Khi cac bén da thoa thuan, thong nhat va
ghi rd vao hop déng
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

2.Luat quoc gia:

a.Cac trwroong hop ap dung

- PUQT ma qudc gia cua céc cha thé tham gia ky két hodc ther
cO quy dinh

- léglncéac bén tham gia hop ddng thoa thuan va quy (T—Irlh trong hop

- Cac bén thoa thuan lwa chon luat ap dung.&m.hap dong sau khi ky
két

e

- CO' quan co tham quyen giai quyet tranh chap sé tU’ mlnh chon luat ap
dung can cu vao cac quy pham xung do{-eu-a—nﬂ*e*mmh -

- thda thuan mac nhién hay théa thuan bang hanh Vi .

b. Cach ap dung

* Ap dung luat chuyén biét

* Khéng co thi ap dung luat trwee tiép lién quan

* Ap dung nguyén ly chung vé hop dong trong luat dan sw
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

3. Tap quan thwong mai quoc te
a. Khai niem
> La théi quen pho bien, dwoc nhieu nwéc ap

dung va ap dung thwong xuyen co—t—rnh chat on
dinh; it

» La thoi quen duy nhat vé twn van de o tirng
dia phwong, ttrng quoc gia hay trong ttrng khu-
VC;

> La thoi quen co ndi dung cu thé, rd rang, dwa
vao do co the xac dinh dwoc quyen va nghia vu
cua cac bén.

i
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

3. Tap quan thwong mai quoc te
b. F,’hén loai tap quan thwong mai qu
te: 3 nhom
* Cac tap quan co tinh chatngnyen tac
* Tap quan thwong mai thung

* Cac tap quan thwong ma?hu vwc (dia
phwong).
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

3. Tap quan thwong mai quoc te

c. Cac trwrong hop ap dung

» Cac bén thoa thuan cu thé trong ho’p dong hoac
sau khi ky két hop dong; S

> Puoc quy dinh trong cac PEOFco Iién quan:

» Cac bén khéng co6 thoa thuan;ve—%m de dang—
tranh Chap, PUQT lién quan va luat qudc gia
dwoc dan Chleu khong quy dinh hoac quy dinh
khéng day du vé van deé tranh chap, vé van dé
can diéu chinh.
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

3. Tap quan thwong mai quoc te

d. Cach ap dung TQTMQT

* Khi ap dung phai lwu y gia tri phap Iy cua tap
guan: S

* Hau hét déu co tinh cha%iu:‘FF#en%ac bén co
thé stra dbi, bd sung cac tapgﬂan-éo.- —

* Khi ap dung phai két hop vai cac nguon luat
khac, khéng dwoce ap dung tap quan mot cach
riéng lée.
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Il. NGUON LUAT DIEU CHINH HDMBHHQT

4. An lé (thwc tién toa an va trong

= GETRIE

b. Cac trirong hop ap dung

* Khi cac bén Iya chon luét-ép-dung HD 13
luat clia cac nuoc tﬁ“o‘FI""‘TT‘“ng luat Anh
— My. — 1

* Khi TA hoac Trong tai dwoc quyén lwa
chon luat.
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ll. XUNG DOT PHAP LUAT VE HDMBHHQT

1.Khai niém

2.Cac mat biéu hién cua xung dot phap
luat vé HBMBHHQT |

Pﬁ =
R -

| 5

3. Nhirng quy pham xung dot tﬁwb’ng ;
dwoc ap dung trong ngoai thwong
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lIl. XUNG DOT PHAP LUAT VE HDMBHHQT

1.Khai niém
Xung dét phap luat vé HOMBHHQT la hién
ma trong do, hai hay nhiéu hé thong phap luat
khac nhau cung c6 thé duoc ap aung dé dleu
chinh mot quan he phap ly nhéatdint nhéat-dinh phat sinh' te,
c6 lién quan dén HBMBHHmc hé théng dé
c6 cach hiéu khac nhau, cach qua“n IR GE
nhau khi diéu chinh méi quan hé phap \Ylo[o}
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ll. XUNG BDOT PHAP LUAT VE HDMBHHQT

2.Cac mat biéu hién cta xung dot
luat vée HDMBHHQT
& Xung dét phap luat vé hinh thirc hop dong

% Xung dot phap luat vé nOI,dung
HDMBHHQT. —

& Xung dot phap Iuat vé d+a—VF9hap ly cua cac
bén tham gia hop dong. }

= Xung dét phap luat vé tham guyé‘n xét xtr
cua toa an doi voéi cac tranh chap vé
HDMBHHQT.
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ll. XUNG BDOT PHAP LUAT VE HDMBHHQT

3. Nhirng quy pham xung dot thuw
dwoc ap dung trong ngoai thwrong
a.Khai niem
- Dung cac quy pham xung_ﬁoi'_
- Quy pham an dinh luat phaMU’O’C nao can

phai ap dung dé giai quyet 1
- Mang tinh chat “dan chiéu gom 6 phan hé
thudc va phan pham vi.
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ll. XUNG BDOT PHAP LUAT VE HDMBHHQT

3. Nhirng quy pham (cont.)
b.Cac trwrong ho’p ap dung:

= Xung dét vé hinh thirc ho’p dong Iex
loCI contractus =

# Khi c6 xung dot ve noi aung HB
> Luat nwée nguoi ban (lex v vendltpns).

» Luat lwa chon (lex voluntatis):

» Luat noi thwe hién nghta vu (lex loci
solutionis)
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ll. XUNG DOT PHAP LUAT VE HDMBHHQT

= Khi c6 xung dét phap luat ve di
phap ly cua cac bén dwong sw
> Luét quoc tich (lex nationalis):
» Luat noi cw tra (lex dom:c:llu) -
& Khi co xung dot ve tham- yen xét XUp
cua toa an ’_,

> Quy pham xung dot toa an no duo’ng S cO
quoc tich

> Toa an noi bl cao cuw tru,
> Toa an noi xay ra tranh chap
> Toa an noi ¢ tai sdn dang bi tranh chap...
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IV. KY KET HDMBHHQT
1.Dieukién hiéu lwc caia HDMBHHQT

a. Chu thé ky két hop dong phai hop pha

- C6 du tw cach phap ly

- Ngwoi trwee tlep thwc hién giao dich phai co
du thAm quyen de ky ket =

b. Hinh thirec cua HDMBHHQT phai hc

c. Néi dung cua HD phai hop phap |

- Diéu khoan chud yéu (Luat TM, CU Vien.. )

- Diéu khodn tuy nghi: khéng trai phap luat va dao
durc xa hoi

d. Hop d‘ong phai dwoc ky két trén co’ s&
nguyén tac tw nguyén: nham lan, Itra doéi, de
doa



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2.Trinh tw ky ket HDMBHHQT
a. Phwong thire ky két truc tiép
b. Phuwong thirc ky két gidn tiép
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“EGPDONG
— MUA-BAN
“HA NG HOA
=QUOC TE ——

giao ket hop dong
(Chap nhan chao hang)



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

DE NGHI GIAO KET HOP DONG

Didu kién:

- Phai c6 dU céc diéu khoan chii yéu ¢
moOt hop dong

- Phai c6 thoi han hiéu lwe nhé&t dinh

- Phai dwoc givi to ngu’o’lme nghi va
ngwdi dé nghi khéng thu hoi hoac huy dé

nghi
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CHAP NHAN DE NGHI GIAO KET HO’P PONG

Pidu kién:

- Phai chap nhan vo diéu kién
+ Diéu 395 BLDS 2005
+ Dieu 19(3) Cong woeVién 1980

- Phai toi ngudi dé ngﬁ{mﬂﬁ()’l han hleu
lwc clia don dé nghi — R g

+ Thuyét tiép thu
+ Thuyét tong phat

- Nguoi chap nhan khéng huy don chap
nhan de nghi
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THWC HANH

Ngay 22/4/2000, cong, ty Petrolex- VN gtri cho
Phap moét chao hang co dinh ban dau thé v&i da 6
chu yéu, trong do quy dinh giao hang vao thang 6,7,
chao hang c6 hiéu lwc dén 16h30 ngay 17/5/2000- ngay
lai roi vado Cha nhat. Pén 16h30 ngay_16/5, do biét hom
la ngay Chu nhat nén Petrolex thdo san dlen tin bao cho IPI
biét thoi han dé chap nhan da hét nhwng do bo phan phu
trach telex nghl nén bwc dlen dé dwoe gtri di vao ngay 18/5.
Vao 23h18’ ngay 16/5, IPI gti cho, EeIEQgIEx mot birc-dién voi
noi dung “Chung toi chap nhan dé nghi ngay 22/4/1989 cua
Quy Cong ty ve viéc giao hang vae—thang 6,7,8/2000-va
ching t6i sé quay tré lai van dé nay voi chwong trinh bdc rét
cy thé”. Petrolex cho rang chap nhan vao dém tha 7 1a cham
va gika hai bén chwa co HD, do vay khong giao hang. IP! thi
cho rang thw chap nhan den trwdc mot ngay nén HD da
dwoc hinh thanh, ho d& mé L/C nhwng Petrolex khong giao
hang. IPl doi huy HD va doi boi thwong thiét hai 1a 47.600
USD. Giira hai bén da c6 HP chwa? (2 trwong hop: theo
phap luat Viét Nam va theo Cong wéc Vien 1980)

IPI-
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V. NHU’NG PIEU KHOAN CHU YEU CUA HDMBHHQT

1. Tén va dia chi cua cac bén

2. Diéu khoan tén hang

3. Diéu khoan vé so lwong

4. bieu khoan pham chat:

5. Diéu khoan gia ca va Q&&gg thire
thanh toan \

6. Diéu khoan vé thoi han d‘la dlem va
diéu kién giao hang

/. Luat ap dung:.
8. Giai quyét tranh chap
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Tranh chap gitta mét Coéng ty Nga va mét Doanh nghiép Viét Nam
Nguyén don: Cong ty Nga (nguwdi mua)
Bi don: DN Viét Nam (ngw¢&i ban)
Ngay 04/10/1993 gilra nguyén don (ngwoi mua Nga)va bi do
VN) ky hop dong so6 329/93,theo do bi don ban cho nguyen don
nhan theo dieu kién CIF cang Vladivostok. Hop dong quy dinh pha

cta lac nhan theo 6 chi tiéu trong do co chi tiéu do am <9%. HD qu
kiém tra pham chét tai nwéc ngwdi ban do Vinacontrol 1am la quyét dinh.

-18/3/94: ngwdi ban giao hang 105 MT trong 7 container, lAy van don hoan
h&o. Trwdc khi boc hang 1én tau da mei Vinacontrol giam dinh va cap
GCNPC. =

- 25/4/94: hang dén cang Vladivostok.

- 26/5/94: ngudi mua moi cong ty giam dm%dmh 2 container theo
tiéu chuan quoc gia Nga, két luan: lac kém pham chat, d6 am 13%, moc,
moc mam. Nguwoi mua ché bang dwong sat s contalner con lai dén Rostop
Nadonu.

- 16/6/94: ngw®di mua moi giam dinh dén giam dinh 16 lac. Bién ban giam
dinh két luan lac khéng dung pham chat quy dinh trong HD, viéc tiép tuc st
dung lac phal giao cho co quan kiém dich Nha nwéc Nga quyet dinh. Nguoi
mua Nga giao 7 containers cho ngw®i mua lai ndi dia. Ngwoi nay thay lac
khéng str dung dwoc nén da tw déng huy 16 Iac.

Nguw&i mua Nga tién hanh khiéu nai ngudi ban doi giao thay thé hang dung
pham chat hoac tra lai tién.

Yéu cau cua Nga c6 dwoc chap nhan khong? Tai sao?
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1. Gia tri phap ly cua GCN
do Vinacontrol Iap 6 b
di??? o 4

2. Gla ftri cla can*en ban
giam dinh dwoc [ap & nuwdc
Nngwol mua???
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VI. CHAP HANH HDPMBHHQT

1. Nguyén tac chap hanh HDMB

2. Trach nhiém vat chat do vi pham
HDMBHHQT S

R —— \
:d_ri =

f 5

3. Cwéng ché thi hanh ché tai trong
HPDMBHHQT
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VI. CHAP HANH HDMBHHQT

1. Nguyén tac chap hanh

- Chap hanh dung (doi twong, so luong,
chung loai..va thoa thuan !ghac)-
- Chap hanh trung thwe, thee-tinh than ho’p

tdc va co loi nhat cho Gac:bem, dam bao
tin cay lan nhau

- Khong Xxam pham dén loi |ch cua Nha

nwoece, loi ich eong cong, loil ich hop phap
khac
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VI. CHAP HANH HDMBHHQT

2. Trach nhiém do vi pham HD'

2.1. Cac can cl cau thanh trach nhié
(cac yeu to cau thanh trach nhiem)

.—’

N
2.2. Cac truvong ho’p mi e"n 1ra ch

2.3. Ché db trach nhiém do vi pfham
HODMBHHQT
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2.1. Cac cin cir chu thanh trach nhiém

- C6 hanh vi vi pham hop déng

- C6 thiét hai thuc té

- C6 moi quan hé nhan.qua:gu:lw&h Vi VI pham
hop dong va thiét thal thuc te—_._.g B

- C6 16i cua bén vi pham: “I6i suy doén”
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2.2. Cac trworng hop mién trach

* TH mién trach: La nhikng trrong hop do |
hoac phap luat quy dinh, ma khi gap phai
pham hop dong thi bén vi pham dwoc mién tr

* Cac trwérng mién trach (D294 LTM)
v’ Xay ra nhirng TH ma cac bén théa thuan

v’ Xay ra sy kién bat kha khang (D2 TTM B117
Luat HP TQ, B7.1.7 PICC) .

v" Hanh vi vi pham ctia mot ben‘hczan‘tcan do 16i cla =
bén Kia;

v" Do thye hién quyet dinh cua co quan quan ly nha
nwéc co tham quyen ma cac bén khong thé biét dwoc
vao thoi diém giao két hop dong

v Khi xay ra treo'ng hgp mién trach ma cac bén thoa
thuan;
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2.2. Cac trworng hop mién trach

v Khoan 7 Dieu 2 Phap lénh trong tai th
2003: Sw kién BKK la sw kién xdy ra mot cac
quan khong thé lwong truée dwoc va khong th
phuc dwoc mac du da ap dung moi bien phap can t
ma kha ndng cho phép.

\/ DPiéu 117 Luat hop dong cia CHDCND Trung Hoa:

‘..Trong ludt nay, sw kién bat khd khang dwoc hiéu l1a
cac hoan canh khong thé thaﬁﬁuezﬁ,:khong thé tranh
khoi va khong thé vurot qua’.

v Khoan 1 Piéu 7.1.7 Nguyén tic H Hop dong thwong
mai quoc té (PICC): “Viec khong thuc hlen cua mét bén
sé dwoc mién trach nhiém, néu bénnay chimng minh
duwoc rang viec khong thwc hién la do nhing tro ngai
ngoai tam kiém soét cud ho va nhing tré ngai do can
nhac ky van khong thé Iwcyng truéc dugc vao thoi diém
giao két hop dbng, hodc cac tré ngai nay la khong thé
trAnh hodc vuot qua duoc’.
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2.2. Cac trworng hop mién trach

Lwu vy:

- Phai thong bao ngay bang van ban cho bén
vé mién trach va hau qua cé thé xay ra

- Bén vi pham c6 nghia vu ching-minh voi bén bi
Vi pham vé trirong ho’ﬁﬁﬁ‘i*éFH%H:cua minh.

- Khi mién trach cham dut al aithong bao ngay
bdng van bén cho bén kia, néu khong thong bao
hodc théng bao khong kip thi sé phai boi thuong
thiét hai.
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2.3. Ché dé trach nhiém do vi pham HDMBHHQT

®- Budc thwe hién dung hop dong (
@- Phat vi pham (D300 LTM, D422 BLI

®- Buoc bdi thwdrng thiét hai (B302 LTM):
Lai suat cham tra (B306 LTM, 305 BLDS)

@- Tam ngwng thuec hlen§9308 LTM)
®- Dinh chi thyc hién HD-(B310- LTM)

®- Huy hop dong (P312 LTM): Lwu y D313

LTM, B73 CU’ Vién)

@- Cac bién phap khac do cac bén thoa
thuan
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VI. CHAP HANH HDMBHHQT

3. Cwdng cheé thi hanh che tai trong
HDMBHHQT

4.1. Diéu kién ap dung bién phap cwéng cheé

hanh ché tai

-P
ng
-P

hai chwng minh dwoc thoi han't hwc hién
hfa vu cla bén vi pham da-hét—

nai thdng bao cho bén vaham—blet la thol —

han thwc hién nghia vu clia bén vi pham da hét
4.2. Cédc bién phdp cwéng ché thi hanh ché tai

- Sai ap tai san cua bén vi pham

- Tuyén bo pha san
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CuuDuongThanCong.cg


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

