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Tai lieu hoc tap

1. Chuong 4, Gido trinh Phap luat trong hoat dong
kinh te doi ngoai, NXB. Thong tin va truyén
thong, Truong DH Ngoai thuong, Ha No1, 2009;

2. Luat Thuong mai Viet Nam 20035;

3. Cong udc Vien 1980;

Tai lieu tham khao

1. Cam nang HDTM (2007), VCCI

2. 50 phan quyét trong tai quoc té chon loc
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1 QA X7 AN DD D ADT
1 DU YAINDILILII1ALI 1.

Két cau chwong

I. Tong quan vé HDMBHHQT

1. Khdi niém vé HPMBHHQOT

2. Déc diém ciia HDMBHHQT

I1. Lugt diéu chinh HDMBHHQT
1. PUQT vé thwong mai

2. Ludt quoc gia

3. TOOT vé thuong mai
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Chuwong IV

1 C‘A “ﬁ DY ,( DT "7 ‘7]}':1 TTIMNMRADITITITAOT
1DV VANDL FOAr LY vE ODVIDININY1

II1. Xung dot phap luit vé HDMBHHQT

1. Cdc mat biéu hién ciia xung dot phap ludt vé
HPMBHHQT

2. Cach thirc gidi quyét xung dot phdp ludgt veé
HPMBHHQT

IV, Ky két HDMBHHQT

1. Piéu kién hiéu lyc ciia HDPMBHHQT
2. Thii tuc ky két HDMBHHQT

3. Mot sé dieu khoan ciia HDPMBHHQT
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Chuong IV

1 QN N DITAD T vV Y7L ) A Y D a
1 U VYAINDILILINI1AI 1Y VL HDLVIDHHQ

V. Chap hanh HDPMBHHQT
1. Neuyén tdc chap hanh HDPMBHHQT

2. Trach nhiem do vi pham HPDMBHHQT

3. Cudng ché thi hanh ché tai trong HDMBHHQT
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Chu’O’ng V
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1 CAAXYAN DD DITADT YV VL ) A Y D a
1 DU VAI\ DL I'HAI' 10X VLI HDLVIDHHQ

I. Tong quan vé HDMBHHQT

|. Khdi niém vé HDMBHHQT

La HPMBHH c6 tinh quéc té/yéu t6 nwéc ngoai

- Tinh quoc té/yéu to nudc ngoai duge xac dinh ntn?

- Dua vao yéu to6 quoc tich cua cac bén tham gia ky
ket hop dong (nationailty of parties)

-  Dua Vé(’) st dich chuyén ciia hang héa qua bién
gigi quoc gia

- Dua trén yéu to dia diém hoat dong thwong mai
(place of business)
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Chuong IV

1 SO VAN DE PHAP LY VE HDMBHHQT
1. Khdi niém vé HDMBHHOT (t.)
- Dua vao yéu to quoc tich cua cac bén tham gia ky
ket hop dong (nationailty of parties)
VD: LTM 1997 - Dieu 80, Di¢u 81 khoan 1)
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Chuwong IV

1 CAYVAN DL DITADTYT VUL ITNMDITITNT
10U VAINNDL ITNADN LY v NnNoviprirny 1i

1. Khdi niém vé HDMBHHOT (t.)

VD: Cong ty A (dang ky thanh lap tai Phap, co hoat
dong thuong mai thudng xuyén trén lanh tho cua
Anh) giao két HDMBHH voi cong ty B (ding ky
thanh 13p tai Phap, c6 hoat dOng thuong mai
thuong xuyén trén lanh tho cta Phap) -
HDMBHH nay c6 phat HDMBHHQT khong?
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Chuwong IV
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1. Khdi niém vé HDMBHHOQT (t.)

N\

Dua vao sw dich chuyén ciia hang hoa
qua bién gi¢i quoc gia
VD: Quy ché tam thoi 4794/Ta -Xa K
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Chuwong IV
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1 SO VAN DE PHAPLY VE HDMBHHQ

|. Khdi ni¢m vé HDPMBHHOT (t.)

VD: HPMBHH giita mot Cong ty A (TP. H6 Chi
Minh) va Cong ty B nam trong khu ché xuat Tan
Thuan?
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Chuong IV

1 CAYVAN DL DITADTYT VUL ITNMDITITNT
10U VAINNDL ITNADN LY v NnNoviprirny 1i

1. Khai niem ve HDMBHHOQT (t.)
Dua trén yéu to dia diém hoat dong thwong mai

A

(place of business)
VD: - CU La Haye 1964 vé mua ban quoc té dong
san hiru hinh - Diéu 1

- CU' Vién 1980 vé mua ban hang héa quoc té
- Piéu 1
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Chuwong IV

1 CAYVAN DL DITADTYT VUL ITNMDITITNT
10U VAINNDL ITNADN LY v NnNoviprirny 1i

|. Khdi ni¢m vé HDPMBHHOT (t.)

VD: Cong ty A (nguo1 ban, tru s¢ thwong mai tai Viet
a am) giao k¢t HDMBHH v&1 cong ty B (nguon
mua, tru s¢ thuwong mai tai1 Thai Lan).

Hang hoa da dugc van chuyén t&i 1anh tho Thai Lan
nhung Cong ty B tir chd1 nhan hang

Cong ty A ban 10 hang nd1 trén cho cong ty C (tru so
thurong mai ta1 Thai Lan)

- HDPMBHH gitta cong ty A va cong ty C c6 phai
HDPMBHHQT khong?
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Chuwong IV

1 C‘A i “ﬁ DY ,( DT "7 ‘7]}':1 TIMNANAD )
1DV VANDL FOAr LY VE ODVIDINNY

.

|. Khdi ni¢m vé HDPMBHHOT (t.)

“HPMBHHOQT la hop dong mua bdan hang héa dwoc
ky ket gitta cdc thuwong nhan co tru so thuwong mai
dat o cdc quoc gia khdc nhau”
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~ Chwong IV

1 CAYVAN DL DITADTYT VUL ITNMDITITNT
10U VAINNDL ITNADN LY v NnNoviprirny 1i

A

I. Tong quan vé HDMBHHQT (t.)

2. Pic diém ciia HDMBHHQT

- Mang day du cac dic diém cia HDMBHH
- Céc dic diem khéc do tinh quoc té tao ra:
+ Ve chu thé

+ V& doi tuong cua hop dong

+ V& dong tién thanh toan

N

N

~

+ V& ngdn ngit ctia hop dong
+ V& t0 churc giai quyét tranh chap
+ V& luat diéu chinh hop dong
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Chuwong IV
1 QA \ VA i NT “ﬁ DI ,( DT "7 ‘7]}':1 TTINMNRNRAIDIITIIA T
10U VAINDL IriiAr LY v 1noviDIiinyili
II. Nguon luat diéu chinh HPMBHHQT
Dat van de
HDPMBHHQT c¢06 hi¢u luc s€ tro thanh luat do1 vol cac
ben tham gia giao két
> 4 éu xay ra tranh chap vé mot van d
dugc thoa thuan ro trong hgp dong thi

{
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Chuwong IV

r r X
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1 OA “ﬁ ) ) ) DITITANT
10U VAINDL IriiAr LY v 1noviDIiinyili
II. Nguon luat diéu chinh HPMBHHQT

Dt vin dé (t.)

[ ]
? 14

- 4 éu xay ra tranh chap vé modt van dé ndo doé chua
dugc thoa thuan hoac dugc thoa thuan nhung chua
rd rang trong hop dong thi phai tim tr nguon luat
diéu chinh hop dong cac quy dinh co lién quan dé
giai quyét

> M0i quan hé giira hop dong va luat diéu chinh hop
dong?
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~ Chuwong IV

C‘A ‘Ti\T NIy AnT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQT

\

I1. Luat dieu chinh HDPMBHHQT (t.)
1. PUQT vé thwong mai

a. Khai niem

.

PUQT vé thuong mai 1a su thoa thuén béng van ban
g1u:a cac chi thé cla cong phap quoc té, ma trudc
he‘r va chu Vé,, la o 1, a cac m,m(‘ ma trén co sO binh

>~ - N/ A m mm m

dang va tu nguyén, nhim an dinh, thay d6i hoic
cham dut quyén va nghia vu cua cac bén trong
quan h¢ thuong mai quoc te.
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Chuong IV

b. Phan loai
Dua vao no1 dung:

- PUQT diéu chinh chinh sach thuong mai: Hiép
dinh thu:()’ng ma1 Viét a am — Hoa Ky, Hi¢p dinh
GATS/WTO..

- PUQT truc tiép diéu chinh hop dong thuong mai:
Cong udc Vién 1980 vé mua ban hang hdoa quoc té

c. Truong hop ap dung
d. Cach ap dung
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Chuong IV

1 C‘A ‘Ti\T “ﬁ AnT‘f ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1
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I1. Luét didu chinh HDMBHHQT (t.)

2. Ludt quéc gia

a. Truong hop ap dung

- Theo su thoa thuan cua cac bén

- Th,eo su lua chon cua co quan giai quyét tranh
chap

- Theo PUQT vé thwong mai ma cac bén thoa thuin
hoac theo su lwa chon cua co quan gial quyét tranh
chap ap dung cho hop dong dan chiéu to1
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2. Ludt quéc gia (t.)

b. Cach ap dung

+ Ap dung luat chuyén nganh 13 luat truc tiép diéu
chinh quan hé hop dong

+ Khi khong co luat chuyén nganh hay luat chuyén
nganh khong diéu chinh day du cac quan hé hop dong
gifta cac bén thi ap dung luat chung cho hoat ddng
kinh doanh qudc té

+ Khi da xac dinh dugc nganh luat ap dung thi ap
dung ca van ban luat va van ban duoi luat


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

~ Chuwong IV

C‘A ‘Ti\T NIy AnT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQT

\

I1. Luat dieu chinh HDPMBHHQT (t.)
3. TOOT vé thwong mai

a. Khai niem

.

TQQT vé thuong mai 1a nhitng théi quen thuong mai
duoc lap di, 1ap la1 trong mot tho1 gian dai, dugc

nhiéu nudc cong nhan va ap dung rong rai trong

nhirng hoat dong thurong mai nhat dinh.
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Chuong IV

1 ﬁ nrrAnr‘7 ‘7]}':1 TIMNANAD )
1y LEFrOAr LY VE ODVIDIANY

3. TOOT vé thuong mai (t.)

> biéu kién dé mot thoi quen thuong mai dugc thira
nhan la TQQT vé thuong mai?
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<
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Chuong IV
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3. TOOT vé thwong mai (t.)
b. Cdc logi TOOT vé thuwong mai
Dua vao nd1 dung cua TQQT vé thurong mai:

TQQT vé thuong mai co tinh chat nguyén tac:
duoc hinh thanh tren CO SO cua nguyen tac ton

4

Se gia va binh dé oltra cac

- Avr -~ e -

/

O)

trong chu q ven ai

uyén qu
dan toc

- TQTMQT c6 tinh chat cu thé bao gom TQTMQT

chung, TQTMQT khu vuc
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Chuong IV

1 SO VAN PE PHAP LY VE HPMBHHQT
3. TQOT vé thwong mai (t.)
c. Truong hop ap dung
d. Cach ap dung
- Chu y gia tr1 phap 1y cua TQTMQT

- Khi 4p dung TQTMQT can ap dung két hop véi cac
nguon luat khac
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Chuwong IV

1 CNAYVAN DL DITADTYT VUL ITDMVD rrn
10U VAINNDL ITNADN LY v NnNoviprirny 1i

I11. Xung d§t phap luat vé HDMBHHQT

. Cdc mdt biéu hién ciia xung dot phdp ludt vé
HDMBHHOQT

- Vé hinh thirc cua HD
- V& nodi dung ciia HP

P>\

- Pia v1 phap 1y cua cac bén tham gia HD

- Tham quyén xét xu cua Toa an d61 vo1 cac tranh
chap phat sinh
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Chuong IV

CNUYVAN DR DITADY V VR TN\ r rr\
1 YU VALV DL I'HAI' LY VL HDLVID Y1

I11. Xung d§t phap luat vé HDMBHHQT (t.)

2. Cdch thirc gidi quyét xung dot phdp ludt vé
HDMBHHOQT

- Phwong phdp thong nhat ludt thuc chat

’\

- Phuong phap dung quy pham xung dot phdp luat
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Chuong IV

1(“1'{\‘7,'A{1\Tl\1}\j AnT‘ ‘l}'\1 } D] )
1 SO VAN DE PHAPLY VE HDMBHHQ

IV. Ky két HDPMBHHQT (t.)

1. Piéu kién hi¢u lwc ciia HDMBHHOQT

- Quy diph cua cac nuoc khac nhau la khong hoan
toan gi0ng nhau

- V& co ban, c6 4 diéu kién:
+ Piéu kién vé chu thé ctia hop dong
+ Piéu kién vé ndi dung va muc dich ctia hop dong
+ Piéu kién vé hinh thirc ctia hgp dong
+ Piéu kién, Ve su tu nguyén cua cac bén khi tham

gia giao ket hop dong

uongThanCong.com https://fb.com/tailieudientucntt
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~ Chuwong IV

CNUYVAN DR DITADY V VR TN\ rrn
1 DU VYV AAIN DIL IrnAar LY vL HDLVID Y1

1. Diéu kién hiéu luc ciia HDMBHHOT (t.)

PL Viét 4 am quy dinh 4 diéu kién hiéu luc:

- Chu thé ctia hop dong phai hop phap

- Hinh thuc cia hop dong phai hop phap

- a 0i dung va muc dich ctia hop dong phai hop phap
- Hop dong dugc giao két trén nguyén tac tu nguyén
(Piéu 122 BLDS 2005)
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Chuong IV
1 SO VAN DE PHAP LY VE HDMBHHQT
1. Diéu kién hiéu luc ciia HDMBHHOT (t.)
- Chu thé ctia hgp dong phai hop phap
+ phai c6 niing lwe chi thé phap luat (gom: ndang
luc phap luat va nang luc hanh vi)
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Chuong IV

CNUYVAN DR DITADY V VR TN\ r rr\
DU VAINDL IIAr LY VL HDLVID Y1

\

1. Diéu kien hiéu luc cua HDMBHHOQT (t.)

Chu thé cua hop dong phai hop phap (t.)

+ aéu viéc giao két hop dong duoc thuc hién
thong qua ngwoi dai dién thi do phai 1a ngudt dai
dién hop phap cua ca nhan, phap nhan
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Chuong IV

1 O X7 A NT TADT YV VLD ITDYW\ /rnrrn
1 3V VALV DIL I'HAI' 10X VLI HDLVID Q

1. Diéu kién hiéu luc ciia HDMBHHOT (t.)

- Hinh thitc ctia hgp dong phai hop phép:
VD: biéu 27 khoan 2 LTM 2005 quy dinh vé hinh
thirc cia HDMBHHQT -> hinh thirc cua HP phai
la van ban hoac cac hinh thwc khac co gia tri
phap ly twong dwong van ban

-
’\
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~ Chuwong IV

CNUVAN DR DITADYT VUL IITNNDITY tnrr
1 DU VYV AAIN DIL IrnAar LY v rnpivibDIrinygyi

1. Diéu kién hiéu luc ciia HDMBHHOT (t.)
- 4 0i dung va muc dich cua hop dong phai hop phap
> noi dung va muc dich cua hop dong khong vi
pham diéu cam cua phap luat, khong trai dao dirc xa
hoi
+ Po6i twong ctia hop dong khong bi cam kinh
doanh theo quy dinh cua phap luat, tra1 dao duc xa
ho1
+ Co day du cac diéu khoan chii yéu
+ Céac thoa thuan trong hop dong khong trai véi
cac quy pham bit budc ctia phap luat
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~ Chuwong IV

A ‘Ti\T NIy AnT ‘7 ‘TF TIMRARNADITTL TI\T
1 SO VAN DE PHAPLY VE HDMBHHQT

1. Diéu kién hiéu luc ciia HDMBHHOT (t.)
- Hop dong dugc giao két trén nguyén tic ty nguyén

.

+ Cac bén dugc tu do bay to y chi va thoa thuan
mo1 van de trong hgp dong

ruong hop vi pham nguyen tac tu nguyén:
¢, lra d6i, nham 1an

O)
(D)\

0 SU €

(@)

u

~

+ 2 hitng tru
P
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Chuong IV

CA XY AN DD DITADT YV YL D a
UV VALV L. I'HAI' l_Jl \ & VY HDLVIDHHQ

1
IV. Ky két HDPMBHHQT (t.)
2. Thii tuc ky két HDMBHHQT
- Pam phan tryc tiép giita cac bén
- Trao d6i chao hang (dé nghi 2130 két hop dong) V,é
chap nhan chao hang (chap nhan dé€ nghi giao két

hop dong)
e I” o
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Chuong IV

1 Q4 V7 D DITADTY V7 Y7

i N I ﬁ TTMNMMRMADITITIANT
1 SO VAN DE PHAPLY VE HDMBHHQ'1
IV. Ky ket HDMBHHQT

r

3. Mét 56 diéu khodn ciia HDMBHHOQT

a. Diéu khodn vé tén hang

b. Diéu khodn vé s6 lwong

c. Piéu khodn vé chat lwong

d. Diéu khodn vé gid cd va phwong thirc thanh todn
e. Pieu khodn vé giao hang

f. Piéu khodn bao bi, ky md hiéu

g. Piéu khodn ludt dp dung

h. Diéu khodn gidi quyét tranh chap

uongThanCong.com https://fb.com/tailieudientucntt
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~ Chuwong IV

1 CNAYVAN DL DITADTYT VUL ITDMVD r rr\
1 QU VAINDL I'INAIn LY v IMPVvIDIITNY1

r

3. Mét 56 diéu khodn ciia HDMBHHOT (t.)

a. Diéu khodn vé tén hang
Tén go1 cua hang hoa phéi duoc n€u chinh xac
Luu y: sy khac biét vé ngon ngir hoac tap quan; tinh

thong nhat trong cac chimg tir tai liéu khac nhau (HP,
L/C,B/L...)

P>\

.
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Chuong IV

A NLE DITADYT VVUR ITNNDY r rr\
loU VAINDL I'INnnAr LY v 1nnpviDprinvyil

3. Mot so diéu khodn ciia HDMBHHOT (t.)

b. Diéu khodn vé s6 lwong, trong lirong

- Pon vi tinh s6 lugng:

(1) 4 hém don vi do ludong thong nhat, pho thong
(2) 4 hém don vi do luong khong pho thong

(3) 4 hém don vi do luong khong thong nhat ,

QN L7 1\T
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Chuwong IV

QN VA NE DITADTYT V VR LINDN\ /rnrrtrnrr
QU VAINDL I'INAIn LY v IMPVvIDIITNY1

»

1

-

b. Diéu khodn vé s6 lu’ong trong lwong (t.)

- Céch quy dinh so luong

(1) Quy dinh s6 lugng cu thé

(2) Quy dinh s6 luvong mot cach phong ching

> Luu y: Pham vi dung sai; Bén dugc huéng quyén
lwa chon dung sai; Gia hang v€ khoan dung sa1 vé
sO luong (theo gia thi treong hay gia hgp dong...)
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Chuwong IV

1 C‘A i “ﬁ DY ,( DT "7 ‘7]}':1 TT“RJDTYTTI\T
1DV VANDL FOAr LY vE ODVIDININY1

b. Diéu khodn vé s6 lu’ong trong lwong (t.)

- Pia diém xac dinh s6 luong: noi giri hang ( trong
lac boc — shipped weight); ¢ noi hang dén ( trong
lwvong d& — landed weight).

- Ty [¢ mién trr : 4 gudi ban duoc mién trach nhi¢m
néu muc hao hut tu nhién thap hon ty 1& mién trur da
duoc quy dinh (chi quy dinh trong hop dong d6i véi
mot soO loai hang nhat dinh).


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Chuong IV

1 QN A NL DITADY V VR TN\ r rn
19V VAINDL IriiAr X VLHDD’ Y1

.

\ ’

b. Diéu khodn vé s6 lwong, trong lirong (t.)

- (Cach xac dinh trong luong: trong luong ca bi,
trong lwong tinh (trong lwong tinh thuan tuy, trong
lwong tinh nira bi)
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~ Chuwong IV

VAN DL DITADTYT V VLR IINDMVD rrn
INDL I'nAr LY VYV INMDVIDIITNY1

3. Mét 56 diéu khodn ciia HDMBHHOT (t.)

c. Piéu khodn vé chat lwong
- Phuong phap xac dinh chat lugng

N
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~ Chuwong IV
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1 SO VAN DE PHAPLY VE HDMBHHQ

.

\

c. Piéu khodn vé chat lwong (t.)
- Kiém tra va chirng nhan chat lugng

(1) Kiém tra chat lugng & nudc bén ban: Tinh bat
budc; co quan kiém tra; tho1 gian, dia dieém kiém
tra; phuong phap, ti€u chuan kiém tra

9

(2) Kiém tra chat lwong ¢ nudc bén mua (giam dinh
pham chat): Tinh bat budc; co quan giam dinh,
thoi gian va dia diém giam dinh; phuong phap, tiéu

chuan giam dinh
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~ Chuwong IV
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1 SO VAN DE PHAPLY VE HDMBHHQ

c. Piéu khodn vé chat lwong (t.)

- Gia tri giay chimg nhan kiém tra chat luong

(1) Gia tri gidy ching nhan chat lugng  (quality
certificate): ¢o tinh rang budc tuy€t doi, co tinh
quyét dinh hay khong c6 tinh quyét dinh?

(2) Gia tr1 cua bién ban giam dinh (survey report of
quality): co tinh rang budc tuy€t doi, co tinh quyet
dinh hay khong co tinh quyét dinh?
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~ Chuwong IV
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INDL ITIniAar LY v ﬂDLVl Ii\J 1

3. Mét sé diéu khodn ciia HDMBHHOT (t.)

(]
\

d. Diéu khodn vé gid cd va phwong thirc thanh todn

- Gia ca: dong tién tinh gi,é, don gia, phuong thirc
quy dinh gia, giam gia (n€u co)...

- Phu()’ng thirc thanh toan: tra tién mat, chuyén tién,
ghi 3(3 nho thu, tin dung ching tu (L/C)

Chu y: Thanh toan bang L/C = moéi quan hé gitra L/C
va HDMBHHQT; Swra do1, b6 sung L/C
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1 QN YU A NLE DITADYT VVUR ITNNDY r rr\
loU VAINDL I'INnnAr LY v 1nnpviDprinvyil

r \ r

3. Mot so dieu khoan cua HDMBHHQT (tiep)

e. Dieu khoan ve giao hang

.

N
1

- Tho1 han giao hang
- Pia diém giao hang

- Diéu kién giao hang
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1 CNAYVAN DL DITADTYT VUL ITDMVD rrn
109U VAINDL I'INAr LY v novipIinvgyi

3. Mét s6 diéu khodn ciia HDMBHHOT (t.)
f. Piéu khodn bao bi, ky md hiéu
- Vé chat lugng bao bi:

N

- Phuong thitc cung cap bao bi:

- Phuong thire xac dinh gia ca bao bi:
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Chuwong IV

1 VAN DL DITADTYT V VLR IINDMVD rrn
19 INDL I'nAr LY VYV INMDVIDIITNY1

3. Mét sé diéu khodn ciia HDMBHHOT (t.)

@
<
>

N

\

g. Dieu khoan [uat ap dung
h. Diéu khodn gidi quyét tranh chap
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19V VAINDL IriiAr X VLHDD’l Y1

3. Mét s6 diéu khodn ciia HDMBHHOT (t.)
> Luu ¥ khi dam phan, ky két HDMBHHOQT:

-2 am duoc nhu’ng klen thicc phap 1y CO BAA4,
CAa THIET vé hop dong

- Kéthop ,nhuap nhuyén giita tu duy KIa H TE va tu
duy PHAPLY

- Than trong, PHO4 G 4 GUA RUI RO vé phap Iy
- Su dung CHUYE4 GIATU VA4 hay LUAT SU

khi can thiét (hO’p dong c6 gia tri 16n, c6 tinh chat
phirc tap, nhi€u rui ro)
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Chuwong IV

1 QO AN LT DITADTY VUL n N
1 SO VAN DE PHAPLY VE HDMBHHQ®

V. Chap hanh HDPMBHHQT

1. Nguyén tic thwe hien HDMBHHQT

Diéu 412 BLDS 2005 = Viéc thuc hién hop dong phai
tuan theo cac nguyeén tac sau day:

1. Thuc hién dung hop dong dung do6i tuwong, chat
luzong, sO lwong, chung loai, tho1 han, phuong thire
va cac thoa thuan khac;

2. Thyc hign mot cach trung thuc theo tinh than hgp
tac va c6 loi nhat cho cac bén, bao dam tin cdy lan
nhau;

3. Khong duoc xam pham dén loi ich cta a ha nudc,
lo1 ich cong cong, quyén va lo1 ich hgp phap cua
nguo1 khac.
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~ Chwong IV

YN WVAN DE DITADT V VL n an
VAINDL IrInAr Ll VL IMDIVIDIITIIY

V. Chap hanh HDPMBHHQT (t.)
2. TN va vai tro cua TN do vi pham HDMBHH
a. Khai niém:
Trach nhiém do vi pham HDMBHH la dang cu thé

cua trach nhiém phap 1y phat sinh trong linh vuc
mua ban hang hda

» O

Q
10

- 4 ghia vu va trach nhiém?
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Chuwong IV

1 CNA YVAN DD DITADY VWV VLD ITDNMDITITNT
1 9V VALV DL Ir'I'1AI LY VL, ﬂDlVlDﬂﬂQl
2. TN va vai tro cua TN do vi pham HDMBHH (t.)

b. Dic diém

(1) Puoc ap dung trén co s¢ hanh vi vi pham
HDMBHH c06 hi€u luc phap luat

(2) a 0i dung gan véi viéc thuc hién cac nghia vu theo
hgp dong hoac trach nhiem vé tai san

(3) Do co quan, to chirc c6 tham quyén ap dung hoic
do bén b1 vi pham ap dung trén co s¢ nhirng quy
dinh cua phap luat
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Chuong IV

“ﬁ ADI A A AD M | ‘7 ‘TF TTM\NADITITAZA\T
DI r1Ii1AI LY VL. HDLVIDHHQ 1
10 C

ta TN do vi pham HDMBHH (t.)

c. Vai trd0 ctia ché dinh trach nhiém vi pham
HPMBHH:

(1) Bao vé quyén va loi ich hop phap cta cac bén
trong quan h¢ HDMBHH

(2) a gin ngira va han ché vi pham HDPMBHH

»

1 O X7 A NT
1 99U VAI

\®
~
Z
<
<.
<
S
> 4
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~ Chuwong IV

1 C‘A ‘Ti\T NIy AnT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1

2. TN va vai tro cua TN do vi pham HDMBHH (t.)
d. Quy trach nhiém cho bén vi pham

.

Bén bi vi pham dé quy trach nhiém cho bén vi pham
troeoc hét phai chirng minh ¢6 hanh vi vi pham
+ Hanh vi1 vi1 pham:
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~ Chuwong IV

1 C‘A ‘7,’: N IYEH AnT‘f ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1

2. TN va vai tro cua TN do vi pham HDMBHH (t.)

e. Mien trach nhiem cho bén vi pham

.

- Bén vi pham dé thoat trach nhiém phai chirmg minh
minh khong c6 101 do ro1 vao cac truong hop mién
trach nhiém
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Chuong IV

1 C‘A ‘Ti\T “ﬁ DY A DT ‘7 ‘TF TIMRARNADITTL
1 SO VAN DE PHAPLY VE HDMBHHQT

2. TN va vai tro cua TN do vi pham HDMBHH (t.)
e. Mién ﬂ"dCh nhiem cho Izén vi pham

> Mot s6 truong hop mién trach :

- Xay ra su kién bat kha khang

- Hanh v1 vi pham cua mdt bén hoan toan do 101 cua

- Hanh vi vi pham ctia mot bén do 16i cua bén thir ba

- Ql}yét dinh cta co quan quan 1y nha nudc co tham
quyen

- Trudng hop mién trach khac do cac bén thoa thuan

ngThanCong.com https://fb.com/tailieudientucntt
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1 7 AN T DITADTYT V VE DN DRDITITNT
1 DU VALV DIL IrnAar LY v rnpivibDIrinygyi

e. Mien trach nhiém cho bén vi pham (t.)

el. Su kién bat kha khang (Force Majeure)

- Khai niém: D161 BLDS 2005, B79 K1 CISG 1980,
D7.1.7 PICC

- Su kién bat kha khang 1a nhitng tré ngai ma:
+ Xay ra sau khi hop dong dugc ky két
+ Dan dén su vi pham hop dong
+ 4 am ngoai tam kiém soat cua bén vi pham >
Bén vi pham khong thé luong duoc vao thoi diém
giao két hop dong, hodc khong thé tranh hoic vuot
qua duogc
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- ~ Chuwong IV

N VAN I TADY V UL LI\ /rnrrn
1 YU VALV DIL I'HAI' LY VL HDLVID Y1

el. Su kién bat kha khang (Force Majeure) (t.)

- 2 ghia vu ctia bén gip su kién bat kha khang
+ Thong bao vé su kién bat kha khang
+ Cung cap béng chimg chimg minh sy kién bat
kha khang va mo1 quan h¢ nhan qua giﬁa su kién

bat kha khange va hanh vi vi nham h(m done

N~ W e ama vaAD V ' & aAwweaaa.a AAV'AAA - m -~ s AAD
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~ Chuwong IV

1 C‘A ‘Ti\T NIy AnT‘f ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1

.

¢. Mien trach nhiem cho bén vi pham (t.)

¢2. Hanh vi vi pham cua mot bén hoan toan do 101 cua
bén kia

Bén b1 vi pham c¢6 101 trude (vi pham trude) dan dén
hanh v1 vi pham cua bén kia

= Mudn duoc mién trach thi bén vi pham phai ching
minh 101 cua bén kia va mod1 quan hé nhan qua gitra 101
cua bén kia vo1 hanh vi vi pham hgp dong cua minh.
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Chuwong IV

1 SO VAN DE PHAPLY VE HDMBHHQT
¢2. Hanh v1 vi pham cua mot bén hoan toan do 101 cua
bén kia (t.)

>
DN

a eu 031 hai bén déu c6 16i: phai chiu trach nhiém theo
ty 1¢ 101 cua minh

Vi du: Tranh chap gilta ngudi ban Thuy S§ va nguoi
mua Ha Lan vé cach thuc kiém tra chat luong hang

hoa (Phan quyét so 5)
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1 QN VAN I ITADTYT VUL DM DRITITNT
1 OU V AIN DIL I'HAI' LY VL INDVIDIITIIVY1

e. Mien trach nhiém cho bén vi pham (t.)
e3. Hanh vi vi pham cua mdét bén do 161 cua bén thir ba
- Bén thtr ba nay c6 thé 1a ai?

N

- Trong trudng hop nao bén vi pham dugc mién
trach do 16i ctia bén tht ba? (P79 K2 CISG 1980)
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Chuong IV

1 QN ITADTYT VUL DM DRITITNT
1 99U VALV DIL I'ﬂAI' LY VL INDVIDIITIIVY1

‘

>)w

e. Mien trach nhiém cho bén vi pham (t.)

e4. Quyet dinh cua co quan quan 1y nha nudc co tham
quyen

VD: Cong ty throng mai nha nudc Ba Lan ban duong
tinh ché tu cu car duong cho mot cong ty cua Anh
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N Y AN ITADTYT VUL DM DRITITNT
1 YU VALV DIL I'HAI' LY VL INDVIDIITIIVY1

» ‘

e. Mien trach nhiém cho bén vi pham (t.)

e5. Truong hop mién trach khac do cac bén thoa thuan
- C6 duoc mién trach do6i véi nhitng trudong hop mién
trach vi pham di€u kién co ban cua hgp dong khong?
VD: Céc bén c6 thda thuan vé mién trir trach nhi¢m
cua nguo1 ban do1 vol khuyét tat an ty cua hang hoa.
Hang hoa dugc giao co khuyét tat an ty va khong dam
bao cho muc dich st dung ma ngud1 mua de ra
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Chuong IV
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SU VAN DL FrnNAr LY VE ODVIbNNvyY

=

1

e5. Trudng hop mién trach khac do cac bén thoa thuan
- C6 dugc mién trach d6i véi nhirng truong hop mién
trach d6i voi nhitng vi pham do 13i ¢d ¥ hodc vo ¥ giy
hau qua nghi€ém trong khong?

VD: Céc bén c6 thoa thudn vé mién trir trach nhiém
d6i voi khuyét tat cia hang hoa. a gudi ban biét hang
hoa c6 khuyét tat nhung c6 tinh im ling, khong thong
bao cho ngudi mua biét
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CNYVAN DL DITADYT VVUER IITNMDITITNT
1 DU VYV AAIN DIL IrnAar LY v rnpivibDIrinygyi

2. TN va vai tro cua TN do vi pham HDMBHH (t.)
f. Cdc hinh thirc trach nhiém do vi pham hop dong
Dicu 292 LTM 2005

- Budc thuc hién dtng hop dong (Thuc hién thuc sy)
- Phat vi pham

- Boi thuong thiét hai

- Tam ngung thuc hién hop dong

- Pinh chi thyuc hién hop dong

- Hay hop dong
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A i | A | A DT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQT

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
f1. Buoc thuc hién dung hop dong

- Khai niém: D297 K1 LTM 2005
- Cac yéu tb cau thanh trach nhiém:
+ ¢0 hanh vi vi pham

+ ¢0 101 cua bén vi pham
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~ Chuwong IV

1 C‘A ‘Ti\T NIy AnT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1

.

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
2. Phat vi pham

- Khai niém: D300 LTM 2005
- Cac yéu t6 cau thanh trach nhiém:

+ CO hénh vl v1 pham (ma cac bén co thoa thuan

_|_

cO 101 cua bén vi pham
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1 3V Vﬂl‘ DL IINAnr LY VO INMDIVIDILITIVY 1
2. Phat vi1 pham (t.)

- Cac loa1 phat

+ Phat béi woc: “a éu a B khong giao hang trong
thoi gian 2 thang ké tir khi hét thoi han giao hang, 4 M
c¢6 quyén huy HD va doi 4 B khoan tién phat bang 7%
tr1 gia HD” - du:0c ap dung khi khong thuc hien HD

+ Phat va: “a éu a B giao hang cham thi ndp phat
0,5% tri gia phan hang cham giao cho 10 ngay dau
tién, thém 0,5% cho mdi 10 ngay tiép theo, nhung
tong so tién phat khong vuot qua 5% tri gia HP” dugc
ap dung khi cham thuc hién HD
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Chuong IV

1 A i N DIY A DT ‘7 ‘TF TTIMNMRAIDITITNY
1 SO VAN DE PHAPLY VE HDMBHHQ

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
f3. Boi thuong thiét hai

- Khai niém: D302 K1 LTM 2005

- Cac yéu tb cau thanh trach nhiém:

+ ¢0 hanh vi vi pham

+ ¢6 thiét hai thuc té

+ hanh vi vi pham hop dong 1a nguyén nhan truc
tiép gay ra thiét hai

+ ¢4 101 ctia bén vi pham

‘
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Chuong IV

r

N ANT DD ADT V7 YL ) A Y D a
1 UV ‘VTALV L. I'HAI' 10X VLI HDLVIDHHQ

f3. Boi thuong thiét hai (t.)
- Thiét hai dugc boi thuong:
+ Thiét hai vat chat:
(1) Ton that hay giam sut tai san cua bén bi vi pham
(2) Cac chi phi phai chi ra do s vi pham HD
(3) Thu nhap bi bd 15 (13i mat hudng)
+ Thi¢t hai tinh than: La nhimg thi¢t hai triru
twrong, kho tinh todn = Khong pho bién 6 HD mua
ban
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Chuong IV

r

C N ANRNT DD A DT V7 YD n D N
1 SO VAN DE PHAPLY VE HDMBHHQ®

f3. Boi thuong thiét hai (t.)
- Thiét hai dugc bodi thuong (t.)
+ Thiét hai thwec té:

(1) La thigt hai c6 can ctr, dugec CM mot cach hop
1y, thuc te

(2) La thiét hai ma cac bén ¢ thé luong trude duge
+ Thiét hai phi thuec té:

(1) La thiét hai do bén bi vi pham tu thoi phong 1én,
khong co can cu

(2) La thi¢t ha1 nam ngoai nhan quan cua cac bén
- Khong duoc boi thuong thiét hai phi thuc té
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Chuong IV
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1 DU Vﬂl‘ DIL I'HAI' 10X VLI HDLVIDHHQ

f3. Boi thuong thiét hai (t.)

- Thiét hai dugc bodi thuong (t.)
+ Thi¢t hai tryc tiép: 1a thigt hai do hanh vi vi
pham cua bén kia truc tiep gay ra

-

>)w

+ Thiét hai gian tiép: 1a thiét hai khong do hanh vi
vl pham cua bén kia gay ra hoac thi¢t hai la mot hau
qua gian tiep cua hanh vi vi pham

- Khong boi thuong thiét hai gian tiep
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Chuong IV

DITADYT VUL IINDVNIDRITITN
1 DU VALV DIL IrrnAr LY vo rnpivibDIing

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
f4. Huy hop dong

- Khai niém: 1a viéc mot bén cham dut thuc hién nghia
vu hop dong va lam cho hop dong khong cé hiéu luc
ké tir thoi diém giao két.

>Huy bo mdt phan HP hoic toan b HP

+ Hily bo mot phan HP = HP van con hiéu luc.

+ Huay bo toan bo HDP - HD dugc coi la khong co
hi¢u luc tur thoi diém giao két.

-
’\



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

10A‘7i1\T“ﬁh (nr n )
1 SO VAN DE PHAPLY VE HDMBHHQ

f4. Hiy hop dong (t.)
- Cac yéu t6 cau thanh trach nhiém:

+ ¢O hanh vi vi pham (vi pham co ban hoac vi
pham ma cac bén thoa thuan trong hop dong)

+ ¢4 101 ctia bén vi pham
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1 QN VAN I
1 939U VAIND

f4. Huy hop dong (t.)

-Vi pham co ban: Piéu 3 khodn 13 LTM 2005, Piéu 25
CISG

>vi pham vé pham chat, vi pham vé thoi han giao
hang co phai la vi pham co ban khong?

)|

o
a8~
-
;b\
.
=
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1 QN VAN I
1 939U VAIND

f4. Huy hop dong (t.)
- Thuc tién xét xtr cong nhan nhirng TH dwoc huy HP

=
-
-
;b\
-
-
et

<

=
-
=
-
o
-
-
S

+ 4 gudi mua c6 quyén huy HP khi:

(1) a B khong giao hang ma thoi han giao hang 1a
mot ngay cu thé

(7 4 R khdno oiao hano
\A} a l\llUlls sl(«l«U 11“115
han thém

(3) a B giao sai loai hang, giao hang sai mau

(4) a B giao hang kém pham chat dén ndi khong
dap ing duoc muc dich cua a M
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f4. Huy hop dong (t.)
- Thuc tién xét xtr cong nhan nhirng TH dwoc huy HP

=
-
-
;b\
-
-
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=
-
=
-
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-
-
S

+ 4 guoi ban co quyén huy HD khi
(1) 4 M khong tra tién trong thoi han da dugc gia
han thém

(Y a M hano nhan
cll

\A} A 1vl 1N\11V1 lg 1111

gia han thém

aNGo
Haiig
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-a ghla vu thong béo vé viéc huy hop dong?

- Bén vi pham HDP c6 16i dan dén huy HP phai boi
thuong thi€t hai
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QN VAN DR TADYT VUL TNV DRITITNT
1 DU VAN DL I'HAI' LY VL INDVIDIITIIVY1

-

P>\

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
5. Tam ngung thuc hién hgp dong
- Khai niém: Diéu 308 Luat Thuong mai 2005
- Cac yéu t6 cau thanh trach nhiém:
+ ¢0 hanh vi vi pham (v1 pham co ban hoac vi pham
ma cac bén thoa thuan trong hop dong)
+ ¢4 161 ctia bén vi pham
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' Chuong IV

Y AN ITADTYT V VL ITDNDRITITN
1 DU VY AALN DIL I'HAI' LY VL INIDIVIDIITIIY

f. Cdc hinh thirc trach nhiém do vi pham hop dong (t.)
f6. Pinh chi thuc hién hop dong

- Khai niém: Piéu 309 Luat Thuong mai 2005
- Cac yéu t6 cau thanh trach nhiém:

+ ¢O hanh vi vi pham (vi pham co ban hoac vi
pham ma céc bén thoa thuan trong hop dong)

+ ¢6 161 ctia bén vi pham
- 4 ghia vu thong bao vé viéc dinh chi thuc hién hop
dong?
-Thanh toan hoic thuc hién nghia vu doi ing?

‘
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Chuong IV

1 CAYVAN DL DITADTYT VUL ITNMDITITNT
1 99U VALV DL IrnAarnr LY VL [lDLVlDﬂﬂQ 1

1. Ca’zc’hmh thire trach nhl,enfg do vi pham hop dong (t.)
—> Mo6i1 quan hé gitra cac ché tai

- Ché tai thuc budc thuc hién ding hop dong khong
thé ap dung dong thoi véi ché tai Huy HP, tam ngung
va dinh chi thuc hién HD

- Ché tai boi thuong thiét hai dugc ap dung dong thoi
v6i cc ché tai khac

- Ché tai phat dugc ap dung dong thoi vdi cac ché tai
khac

‘
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Chuwong IV

A \ VA i NT “ﬁ DI ,( DT "7 ‘7]}':1 TTINMNRNRAIDIITIIA T

1 SO VAN DE PHAPLY VE HDMBHHQT

1. Cac hinh thuc trach nhiem do vi pham hop dong (t.)
Bai tap

Tranh chap gilta ngudi mua Viét 4 am (nguyén don)
va nguo1 ban Han Quoc (b1 don)

Hop dong gifta hai bén duoc ky ngay 5/5/a c6 doi
twong la 10 xe ta1 da qua su dung hieu TOWER

Piéu 3 ctia hop dong quy dinh xe phai 1a xe tai goc

viéc kiém tra chat lugng hang héa do nguoi ban tién
hanh ¢ cang di.
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on \ VA 2 NT “ﬁ DI ,( DT ﬁ TTINMNRNRAIDIITIIA T
1 U VAINDL I'@NAr LY vo InpiviDILTNyY 1
Bai tap (t.)

Picéu 7 ctia hop dong quy dinh néu g1ao hang cham
hoac m¢ L/C cham thi pha1 nop phat mo1 ngay cham
12 0,1% tr1 g1a HD, nhung t6i da khong qua 8% tr1 gia
hop dong

a gay 2/7/a , nguyén don nhan hang tai cang TP. HCM
va phat hién 10 xe déu 1a xe khach tir 7-12 chd d3 thao
bd ghé ngoi

a gay 4/7/a, nguyén don moi Vinacontrol tién hanh
o014 dinh; theo d6, BBGD két luan: 8 xe cho khach 7
cho va 2 xe chd khach 12 cho, ¢6 16 trén san xe
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on \ VA 2 NT “ﬁ DI ,( DT ﬁ TTINMNRNRAIDIITIIA T
1 U VAINDL I'@NAr LY vo InpiviDILTNyY 1
Bai tap (t.)

a gay 8/7/a nguyen don fax cho b1 don don khleu nai
kém BBGD, yéu cau bi don nhan lai xe, tra lai tién

a gay 15/7/a , bi don fax cho nguyén don , nhd nguyén
don ta1 xuat giap 10 xe ta1 no1 trén.

a gay 18/7/a , nguyén dO’n yéu cau bi don tra tién hang
roi s& giup bi don tai xuat xe

a gay 5/10/a, do bi don khong tra tién hang, nguyen
don kién bi dO’Il ra VIAC doi hity hop dong va yéu cau
bi don tra sb tién 13 41.590 USD
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1 SO VAN BE PHAPLY VE HDMBHHQT

Bai tap (t.)
S tién ndi trén bao gom:

1. Tién hang da thanh todan : 37.000USD

2. Phat vi pham HD :2.960USD

3. Phimo L/C : 280USD

4. Phi giam dinh - 300USD

3. Cthhz do hang - 400USD

6. Ldi sudt trén so tien 37.000USD ké tir ngay thanh

toan dén ngay di kién 650USD

> Cac yéu cau trén caa nguyén don cé dwoc théa
man khong? Tai sao?
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Chuong IV

1 C‘A i T “ﬁ DY A DT ‘7 ‘TF TTIMNMRADITITITAOT
1 SO VAN DE PHAPLY VE HDMBHHQ'1

2. TN va vai tro cua TN do vi pham HDMBHH (t.)

2. Cuong ché thi hanh ché tai trong HDMBOTHH

al. B{éu kién ap dung bién phdp cudng ché thi hanh
ché tai

g2. Cdc bién phdap cudng ché thi hanh ché tai
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