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LUAT DAN SU

5 Quan he tai san
Tai san : vat, tién, gidy to cé gia; cac quyén
tai san
Quan hé tai san : Nhitng quan hé XH dugc
hinh thanh giira ngudi véi ngudi thong qua
mot tai san nhat dinh

S

2, Mt 50 ché dinh co bin

cia Luat dan su
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1. Khai niém

Ludt dan su’ la mét nganh ludt trong hé théng PLVN bao
gém téng thé cic QPPL diéu chinh cdc quan hé tai
san mang tinh chat hang hoa-tién té va quan hé nhan
thén trén co sd binh ding, déc I3p cua cic chu thé
tham gia vao quan hé phap luat do

- Dai tugng diéu chinh:

- Quan hé tai san

- Quan hé nhan than

>Phudng phap diéu chinh: Binh ding, tu dinh doat, tu
chiu trach nhiém

Nguédn : Bo luat dan su’ (2005)

Quan hé nhan than

Nhirng quan hé XH phat sinh ta mét gia tri tinh than
(gid tri nhén thén) cua mgt cé nhin hay mot té
chirc va luén gan lién véi mat chu thé nhat dinh.

Gom:

- Quan hé nhan than gin véi tai san

VD: Quyén tac gia vé cho phép xuat ban tac pham...

- Quan hé nhan than khong gan vdéi tai san

VD: Quyén mang ho tén; quyén két hon, ly hon...

!-’ a) Quyén nhan than

Quyén con nguoi vé dan su’ gan lién véi méi ca nhan

Gom : quyén ddi véi ho tén; quyén thay déi ho tén;
quyén xac dinh dan toc; Pugc khai sinh, khai tir;
Quyén ca nhan d6i véi hinh anh; quyén bi mat dgi tu;
Pugc hién bd phan co thé, hién xac; Pucgc xac dinh lai
gidi tinh; Pudc bao vé danh du, nhan pham, uy tin;
Pudc bao dam an toan vé tinh mang, sirc khoe, than
thé; quyén tu do tin ngudng, ton gido, di lai, nghién
cifu, sang tao...
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3 a) Quyén nhan than

Khi quyén nhan than cia mét ca nhan bi xam pham,

ngusi d6 €O quyén:

- Tuw minh cai chinh

- Yéu cau ngudi vi pham hodc yéu ciu co quan, to
chirc c6 tham quyén budc ngudi vi pham chdm dat
hanh vi vi pham, xin 16i, cai chinh cong khai, boi
thudng thiét hai

Quyén chiém hitu :
tu’ minh nam giir va quan ly tai san

thudc sé hitu (cé chiém hiru
€0 can cir PL va khéng cé can cir PL)

- N§i dung Quyén su'dung :
quyén s& hiru quyén khai thac cong dung,
(Nguoi du huéng hoa Igi, Igi tirc tir tai san
3 quyén nang
mdi la chu
S0 hitu tai san)
Quyén dinh doat :

Quyén chuyén giao quyén sé hiru
tai san cia minh cho nguai khac
hoac tir bé n6

Pap an: Khong

1. Trong 10 ngay do, A chi c6 quyén chiém
hitu, quyén sir dung, khéng cé quyén dinh
doat

2. Trong 3 thang D chi cé quyén chiém hitu,
quyén sir dung, khong c6 quyén dinh doat

3. D chi c6 quyén chiém hitu. Khong coé
quyén str dung va quyén dinh doat
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[ :
b) Quyen s6' hiru

AL ~
Bai tap

1. A va N la sinh vién cuing I6p. A mugn xe may cua N
10 ngay va da dugc N dong y. Hoi trong 10 ngay do,
A c6 day da quyén sé hiru ddi véi chiéc xe dé khong?
Vi sao?

2. D vay tién cia H véi thai han la 3 thang va giao xe
may cling gidy t& xe ciia minh cho H sir dung dé lam
tin. Sau 1 thang, H da ban xe cua D. Hoi H c6 quyén
ban xe cua D khong? Vi sao?

3. D giir xe may cho khach hang. Trong thdi gian giit
xe, D c6 quyén sé hiru chiéc xe dé khong ? Vi sao?

:’ Xac lap, cham dit quyén sé hiru

Xac ldp : Do LD, SX, kinh doanh hgp phap;
Pudc chuyén quyén sé hiru; Thu hoa Igi,
Igi tirc; tao thanh vat méi do sap nhap,
tron lan, ché bién; Pugc thira ké; cac
trueng hop khac...

Chém dirt : chuyén quyén sé hiru cho ngudi
khac; Tr bé quyén sé hiru; tai san bj tiéu
hiy; tai san bi xir ly dé€ thuc hién nghia
vu cia chu sé hiru; TS bi trng mua, bi
tich thu.
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5 c. Quyén thira ké

- Nhirng quy dinh chung vé quyén thira ké

» Nguoi dé'lai di san : Ngudi chét dé lai tai san

= Dj san : hién vat, tién, cac quyén va nghia vu tai
san, quyén st dung dat.

Luu y: Quyén va nghia vu tai san gan lién vdi nhén
thédn 1 ca nhén khéng duoc coi la di san thiua ké
(luong huu, phu cdp thuong tit nghia vu dong
thuéthu nhap ca nhan...)

= Nhirng quy dinh chung
vé quyén thira ké
Nhiing nguoi khéng duoc quyén hudng di san

- Bi két an c6 y xam pham tinh mang, sirc khée hoac
ngudc didi nghiém trong, hanh ha ngudi dé lai di san;

- Vi pham nghiém trong nghia vu nuéi dudng ngugi
dé lai di san

- Lira déi, cudng ép, ngan can ngudi dé lai di san
trong viéc lap di chiic; gia mao di chic, stra chira di
chic, huy di chiic nham hwéng di san trai y chi ngudi
dé lai di san

3 Quyén cua nguai lap di chic

= Chi dinh ngudi thira ké; trudt quyén hudng di san
clia ngudi thira ké

= Phan dinh phan di san cho tirng ngudi thira ké

= Danh 1 phan di san trong kh&i di sédn @& di tang,
thd ciing

= Giao nghia vu cho ngudi thira ké

= Chi dinh ngudi gilf di chiic, ngudi quéan ly di san,
ngudi phan chia di san
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- Nhirng quy dinh chung
vé quyén thura ké

» Nguoi thira ké's ngudi dude ngudi chét dé lai tai san,
theo di chiic (ca nhan, t6 chirc), theo PL (ca nhan)
con sdng, con ton tai tai thdi diém mé thira ké.

w Thoi diém md thira ké: thdi diém ngudi cé tai san
chét

» Dja diém md thira ké: ndi cu trd cudi cling ctia ngudi
dé lai di san. Néu khong xac dinh dudc, 1a noi cé
toan bd hoac phan Ién tai san

:’ - Thira ké theo di chuc

Di chiic: Su thé hién y chi cua cé nhédn
chuyén tai san cua minh cho ngudi khdc
sau khi chét .

+ Hinh thirc: I6i néi, van ban

+ C6 hiéu luc phap luat tir thdi di€ém mé thira ké

Di chic hgp phap

+ Ngudi 13p di chic cé ndng luc hanh vi (du 18t trg
1én va khong bi tdm than hodc bénh khac ma khong lam
cht dugc hanh vi; T da 15t dén chua du 18t c6 quyén
1&p di chic nhung phai bang van ban va phai dugc cha
me, ngudi giam hd dong y — D647, B6 LDS)

+ Ngudi lap di chiic minh man, sang sudt trong khi
1ap di chic, khong bi Itra doi, de doa (D652, BLDS)

+ NGi dung DC khong trai PL, dao dirc XH

+ Hinh thirc di chic phai phu hgp PL
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* NguGi thira ké khong phu thudc di chic

= Con chua thanh nién, cha, me, vg, chong,
con da thanh nién khong c6 kha nang LD

> Dugc hudng phén di san bang 2/3 sudt cua
mot nguoi thura ké theo PL, néu di san duoc
chia theo PL

+ Hang thira ké

= Hang thira ké thir nhat: vg, chong, cha dé, me dé, cha
nudi, me nudi, con dé, con nudi clia nguadi chét

= Hang thira ké thir 2: 6ng ndi, ba ndi, 6ng ngoai, ba
ngoai, anh rudt, chi rudét, em rudt cua ngudi chét,
chau ruét ma ngudi chét la 6ng ndi, ba nogi, ong
ngoai, ba ngoai

= Hang thira ké thir 3: cu ndi, cu ngoai, bac ruét, chu
rudt, cau rudt, cd rudt, di rudt cia ngudi chét. Chau
rudt ma nguai chét la bac rudt, chu ruét, cau rudt, coé
rudt, di rudt; chat ruét ma ngudi chét Ia cu ndi, cu
ngoai

; - Thira ké thé vi

Con cuia ngudi dé lai di san chét truéc
hoiéc cung théi diém véi ngusi dé lai di san
thi chau dugdc hudng phan cua cha me. Néu
chau ciing chét truéc hodc cung thoi diém
véi ngudi dé lai di san thi chit dugc hudng
thira ké néu con song.

CuuDuongThanCong.com

12/6/2014

:’ - Thiura ké theo phap luat

+ Cac truong hop ap dung thira ké theo phap luat

1. Khéng c6 di chiic; di chic khéng hgp phap;

2. Nhitng ngudi thira ké theo di chiic déu chét trudc
hoéc cling thai diém véi ngudi 1ap di chic. Co quan
thira ké khong con vao thdi diém mé thira ké.

3. Nhirng nguGi dugc chi dinh thira ké theo di chiic
khdong c6 quyén hudng di san hodac tir chdéi hudng
di san

4. Phan di san khong dugc dinh doat trong di chiic

:’ - Thira ké theo phap luat

Nhing nguoi thiua ké cing hang duoc
hudng phan di san bang nhau.

Nhirng nguoi 6 hang thira ké sau chi duoc
hudng khi khéng con ai & hang thua ké
trudc.

Bai tap vé thira ké
Luu y khi 1am 1 bai tap vé thira ké:

Khi ngudi chét khong dé lai di chiic:

- Vé nguyén tic di san thira ké dugc chia theo PL

- Xac dinh di san thira k&, bao gém:

+ Tai san trong khdi tai san chung cua vg chéng: Vé
nguyén tac khi 1 bén chét trudc thi tai san dugc
dem chia doi.

+ Tai san riéng ctia ngudi dé lai di san

+ Tai san gop von: dc chia theo ty 1€ gop von

- Xac dinh hang thira ké

Khi ngudi chét dé lai di chic: chia di san theo di chic,
gl_'n’l hy"::ru‘t‘ing hgp thira ké khong phu thudc ndi dung

i cha
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3 Baitap 1

= Ong Sung két hon hop phap véi ba Va va c6 8 con gai
la Lan (1972), Héng (1974), Hu¢ (1976). Ong Sung
quan h¢ bat chinh véi ba Nhan va ¢6 1 con trai la
Xoai (2002). Ong Sung qua doi viét di chiic hop phap
dé lai toan bo tai san cho con trai riéng (Xoai) la 1 ty
dong.

Hoéi theo PL dan sir ai sé duoc hudng di sdn cida ong
Sung. Hdy chia di san ciia 6ng Sung theo PL hi¢n
hanh (Biét rdng, vo va cdc con cia 6ng Sung hodn
toan khde manh, cha me dé cda ong d4a chét)

3 Bai tap 2

= Hung va Hanh két hon hop phap va khong c6 con. Hai
nguoi nhan con nudi dat tén la Phic. Trong mot lan di
cong tac xa Hung gap Lan va cé v6i nhau mot con gai tén
la Hoa. Hung bi tai nan giao thong, truée khi chét Hung
da di chic bing miéng c6 s lam ching ctia nhiéu nguoi
dé lai toan bo di séan cho vo con.

= Hung dé lai di chiic bing miéng c6 hop phap kh6éng?

= Xdc dinh nhimg nguoi duwoc hueong di san cia Hing.

= Chia di san ciia Hung (biét di sdn 1a 900.000.000d)

2 Bai tap 4

= B4 va Pao két hon hop phap va khong co con.
Ngay 20/9/2010 Ba bi bénh nang va qua doi. Trudc
khi chét Ba da viét di chiic d€ lai toan bo di san
cho nguoi than duy nhat 1a em trai tén Qua.

Qué c6 duge huedng toan b di sdn theo di chic ciia Ba
khong? Vi sao.

Hay chia di sin ciia B4. Biét riing tai sdn chung ciia Ba
va Pao 1a 1 ty déng, cha me B4 da chét
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* Pap an

» Nhitng nguoi duoe huong thira ké&:Ba Va va Xoai
» Chia di sdn:

+ Ba Va duoc hudng 2/3 phdn di sén chia theo PL :

Hang thira k& thit nhat gém: ba V4, Lan, Héng, Hug, Xoai.
(1.000.000.000 : 5) x 2/8 =128 tri¢u

+ Xoai duoc hudng phan con lai

1.000.000.000 - 123.000.000 = 877.000.000.000

Bai tap 3

Ong Hing két hon hop phap véi ba Lan tai Hu€ va c¢6 2 con
chung la Minh (1973), Binh (1975). Binh hoan toan khoe
manh, Minh bi mét kha ning lao dong. Ong Hing quan he
bat chinh v6i ba Hu¢ va ¢6 mét con trai la Hoang Anh
(1985). Ngay 30/8/2011 Ong Hung qua doi. Trude khi chét
ong da viét di chdc (hop phép) dé lai toan bo di san cia
minh (1.200.000.000 déng) cho con trai riéng la Hoang
Anh.

Hay xdc dinh:

= Thoi ¢iém mé thira k&

= Nhitng ngudi duge hirdng di sén ciia 6ng Hiing

= Chia di sdn ciia 6ng Hung.

BAI TAP 5

Ong A két hon hop phap véi ba B nam 1945, c¢6 3
con chung la C, D, E. Anh C két hon véi ch1 Qva
c6 2 con chung 13 K va T. Anh C tai nan chét 4
2001. Truée khi chét anh C d@é lai di chiic hop
phéap cho ong A va ba B hudng phan di san cua
anh C trong khéi di sdn chung véi chi Q, phan
con lai chia déu cho Q, K, T. Sau khi anh C qua
doi, chi Qlam don yéu cAu chia di sdn ctia anh C.
Toa an x4c dinh tai san chung hop nhat ctia anh
C va chi Qla 1 ty dong. Tai san riéng ctda anh C
1a 500 triéu déng

= Hay chia di sédn trong truong hop trén.
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3 Bai tap 6

An va Hoa két hon hop phap 20/8/2008. Sau 1
thang An c6 thai. Ngay 15/11/2008 Hoa qua doi
do tai nan giao thong. An sinh chau Binh khoe
manh. Chau Binh ¢6 duoc hudng di san cia Hoa
khong? Vi sao?

Chéu Binh duoc hudng di sdn vi chdu thudc hang
thira k& thit nhdt. Chdu sinh ra va con sdng sau
thoi diém mé thira ké nhung da thanh thai
trude khi Hoa chét.

3 Bai tap 8

A két hon véi B, ¢6 2 con chung 1la C va D. A chét
va viét di chiic hop phép dé lai 1/5 di san ctia
minh cho cha me dé.

a) X4c dinh nhitng ngudi duoc hudng di san ciia A

b) Chia di sén ctia A, bi€t tai sdn chung ctda A va
B 1a 800 tri¢u déng. Nghia vu no cia A dé lai la
500 tri¢u déng.

- Hinh thirc hgp dong dan su

. Bang 1Gi n0| (bang m1eng) Ap dung trong
trtrdng hgp cac ben co do tin tu‘dng 1an nhau; c6
hiéu luc tai thoi diém cac ‘bén truc tiép thoa thuan
ndi dung hgp dong

. Bf-'lng van ban: cac bén ghi nhan nhifng ndi dung
giao két hgp dong va cung ky tén xac nhan vao
van ban do. Mo6i bén tham gia hdéng giir mot ban

Doi voi hop déng phu‘c tap, dé xdy ra tranh chap va
nlumg hop d‘ong co do: tuong la tai san Ion hodc
tai san ma NN cdn quan ly, kiém soat khi chuyen
dich tir chd thé nay sang chd thé khac thi phai co
cong chirng, chirng thuc
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’ Bai tap 7
ng Hai két hon hop phap véi ba Khanh tai Hu€ nam

1974 va c6 2 con chung la Hung 1975), Dung (1980).
Ong Hai quan hé bat chinh véi ba Hoa va c¢6 mot con
gdi la Lan (1983) Ngay 1/5/2010, Ong Hai bi tai nan
giao thong chét khong dé lai di chiic. Ba Hoa dit Lan
vé thap hurong cho ong Hai va doi chia di san cta ong.
Duoc biét, khi con séng Ong Hai da ti Hung vi Hang
da phdn doi viéc ong Hai quan h¢ bat chinh va Hung
da c6 hanh dong vo 1& va bo mit ong Hai

Hay xac dinh:

= Thoi diém mé thira k&

= Nhitng nguoi duoc hudng di san

= Chia di san ciia 6ng Hai. Biét di san cta ong la 1 ti
dong

:-’ d. Hop dong dan su:

- Khai niém : Hop déng dan su’ la su’
thoa thuan cua hai hoac nhiéu bén
nham xac 13p, thay déi hodc chdm
dirt cac quyén va nghia vu dan su.

Hay lay vi du moét sé loai hgp dong dan su
thong dung!

- NGi dung cua hgp dong

1;1, theo tirng loai hap déng, céc bén co thé thoa
uin vé nhu‘ng néi dung sau day:

1, Ddi tugng cua hgp dﬁn% la tai san phai giao,
cong viéc phai lam hoac khong du'gc lam;

2. SO lugng, chat lugng;

3. Gia, phuang thirc thanh toan;

4. Théi han, dia diém, phudng thirc thuc hién
hgp déng;

5. Quyén, nghia vu cua cac bén;

6. Trach nhiém do vi pham hgp dong;

7. Phat vi pham hgp déng;

8. Cac ndi dung khac.
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- Cac loai hgp dong dan su

i€u 406: Cac loai hgp dong dan sy chi yéu

. le?lJ dong song vu: moi bén déu cé nghia vu doi voi

nhau;

. Hop dong don vu : chi mot bén c6 nghia vu;

. Hop déng chinh: hiéu luc khdéng phu thudc vao hgp
dong phuy;

. Hop dong phu: hiéu luc phu thudc vao hdong chinh;

. Hdong vi loi ich_cua nguoi thu ba: cac bén giao két
hdong déu phai thuc hién nghia vu va ngudi thir ba
dudc hudng Igi ich tur viec thu'c hién nghia vu do;

6. Hop dong co diéu kiém: yiéc thuc hién phu thudc vao

vg_egt%lyaf‘ sinh, thay doi hoac cham dit mot su' kién
nhat dinh.

abh WN =

i - Cham dut, hay bo hgp dong dan su

- Cham dut trong cac truong hop:

+ Pa dugc hoan thanh.

+ Theo thoa thuan cua cac bén.

+ Ca nhan giao két hgp dong chét, phap nhan hoac
chu thé khac chdm dirt ma hgp dong phai do chinh
ca nhan, phap nhan hoac chu thé dé thuc hién.

+ Hd6ng bi huy bé, bi don phuong cham dirt thu'c hién.

+ Hd6ng khong thé thuc hién dudc do ddi tugng clia
hgp dong khong con va cac bén c6 thé thoa thuan
thay thé doéi tugng khac hoac b6i thudng thiét hai.

+ Cac trudng hgp khac do phap luat quy dinh.
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* - Giao két va thuc hién hgp dong

= Giao két : tuan theo nguyén tic ty do giao két hgp
dong (khong trai PL, dao duc); tu nguyén, binh dang,
thién chi, hgp tac, trung thuc, ngay thang

= Thuc hién:

+ Dlng hgp dong, ding d6i tugng, chat lugng, s6
lugng, chung loai, théi han, phuong thirc va thoa
thuan khac

+ Trung thuc, theo tinh than hop tac va cé Igi nhét cho
cac bén, bao dam tin cdy lan nhau

+ Khong dudc xam pham dén Igi ich cia nha nudc, Igi
ich cong cong, quyén Igi ich hgp phap ciia ngudi khac

* - Cham dut, hay bo hgp dong dan su

- Don phuong cham dit hop déng dan su':

1 bén c6 quyén don phudng cham dit HP néu cac bén
c6 thoa thuan hoac PL quy dinh. Bén don phucng
cham dit phai bao ngay cho bén kia. Néu khdong
thong bao ma gay thiét hai cho bén kia thi phai boi
thucng

- Huy bo HP dan su:

1 bén c6 quyén hiy bé HD ma khong phai boi thudng
thiét hai khi bén kia vi pham HP la diéu kién hay
boé. Bén huy boé phai thong bao ngay cho bén kia
biét. Néu khong thong bao ma gay thiét hai thi phai
bo6i thudng.
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