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T chirc Tai chinh Qudc té (IFC), thanh vién ciia Nném Ngan hang Thé gidi,
tao ra co hdi cho moi nguoi dan thoat khoi d6i nghéo cung cuc va cai thién
cudc séng. Chung t6i thuc day ting truong kinh té bén viing & cac nude dang
phat trién bang cach hd trg khu vuc kinh té tu nhan, huy dong von tu nhan, va
cung cép cac dich vu tu vin va quan 1y rui ro cho khbi doanh nghiép va nha
nude. An phém nay duoc dich sang tiéng Viét voi su tai trg cua Du an Quan
tri Cong ty tai Viét Nam cua IFC, dy an hoat dong v&i muc tiéu cai thién chét
lugng quén tri cong ty tai Viét Nam.

Céc két luan va nhan dinh dua ra trong 4n phim nay khong thé hién quan diém
cuia IFC va Hoi ddng Quan tri cua IFC, cia Ngan hang The gidi va cac Giam
dbc Didu hanh cia Ngan hang Thé gidi, ciing nhu cac qudc gia ma t6 chirc niy
dai dién. IFC va Ngan hang Thé gi6i khong dam béo tinh chinh xac ctia cac dir
lidu duoc sir dung trong 4n pham nay va khong chiu trach nhiém dbi voi cac
hau qua do viéc st dung cac dir liéu nay gay ra.
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LOINOI BAU
Lot noi dau

Céac Nguyén tic Quan tri Cong ty gitip cac nha hoach dinh chinh sach danh gia
va cai thién khudn kho phap 1y va thé ché lién quan dén quan tri cong ty, voi muc
dich hd trg phat trién kinh té, ting truéng bén viing va on dinh tai chinh.

Xuét ban 1an dau nam 1999, B¢ Nguyén Tdc da tré thanh tai liéu tham chiéu chuén
quéc té cho cac nha hoach dinh chinh sach, nha dau tw, doanh nghiép va cac bén
¢6 quyén loi lién quan khac trén toan thé gidi. B6 Nguyén tac ciing di dugc Hoi
ddng On dinh Tai chinh ap dung nhu cac Tiéu chuan then chét cho Hé thong Tai
chinh Vimg manh va 1a co s& cho cic bao cao ciia Ngan hang thé giéi vé Tinh
hinh tuén thi Chuin muc va Nguyén tic (ROSC) trong linh vuc quan tri cong ty.

Tai ban 14n nay 13 dya trén két qua ra soat cac Nguyén tic 1an thu hai, dugc tién
hanh vao nam 2014 va 2015. B Nguyén tdc xuat ban ndam 2004 13 can ct chinh,
v6i théng diép chia sé rang mot hé thong quan tri cong ty hiéu qua dugc xay dung
trén nén tang cua tinh minh bach cao, tinh giai trinh, trach nhi¢m giam sat cta
HDQT, sy ton trong quyén cua c¢b dong va vai tro ctia cac bén tham gia khac. Tir
nam 2004, nhitng gia tri ¢t 13i nay da duogc gin giir va cing cb dé dam bao chat
lwong, tinh phu hop va tinh ung dung ctiia B¢ Nguyén tdic.

ny Ban Quan tri cong ty ciia OECD, véi chu tich 1a Ong Marcello Bianchi, chiu
trach nhiém ra soat lai B4 Nguyén tac lan thir hai. Tat ca cac nwée G20 khong thude
OECD ciing duwoc moi tham gia cong tac véi vai tro nhu nhau. Nhiéu chuyén gia
tir cac t6 chure qudc té di tham gia t cong tac mot cach tich cuc, dang ké nhat 1a
su tham gia Uy ban Basel vé Giam sat Ngan hang, Hoi dong On dinh Tai chinh va
Nhom Ngan hang Thé gidi.

Du an cﬁng nhan dugc nhiéu dong gop quan trong tir cac chuyén gia ciia HO1 nghi
ban tron vé Quan tri cong ty Khu vuc My La tinh, Chau A, Trung Pong va Bac
Phi, chuong trinh khao sat y kién cong chung tryc tuyén va cac co quan tu vén
chinh thirc cia OECD, Uy ban Tu van Kinh doanh va Céng nghiép (BIAC) va Uy
ban tu van Cong doan (TUAC).

Bén du thao cuia B¢ Nguyén tdc d3 duoc dua ra thao luan tai Dién dan Quan tri
cong ty G20/OECD vao thang 4 nam 2015. Sau cudc hop d6, Hoi dong OECD
da chip thuan Bé Nguyén tic vao ngay 8 thang 7 nam 2015. B¢ Nguyén tic da
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LOI NOI BAU

dugc trinh 1én Hoi nghi thugng dinh Céc nha lanh dao cao cip G20 vao ngay 15-
16 thang 11 nam 2015 & Antalya va da dugc thong qua véi tén 1a B Nguyén tic
Quan tri cong ty cua G20/0OECD.

Dé dam bao duy tri tinh phii hop va chinh xac ctia B6 Nguyén tdic, qua trinh ra
soat bao gdm nhiéu cong tac phan tich dit lidu thuc té lién quan dén cac thay ddi
trong khéi doanh nghiép va nganh tai chinh. Ban thu ky va Uy ban Quan tri cong
ty ctia OECD d4 tiép can nhiéu chuyén gia, t6 chirc va cac vién nghién ctru. Nhiéu
vién nghién clru va cac truong dai hoc da hd tro hoat dong nghién ctru, trong do
c6 Truong Pai hoc Bogazici.

Trong cac budc tiép theo, OECD s& lam viéc véi G20 va cac bén lién quan khac dé
thic day Va giam sat viéc trién khai hiéu qiia Bé Nguyén tdc chinh sta nay, trong

d6 bao gdm viéc ra soat lai toan dién Phuong phap luan dé Panh gia viéc trién
khai ap dung Bg Nguyén tdc Quan tri cong ty.
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LOI GIOI THIEU

Léi gidi thi¢u

Muc tiéu ctua Quan tri cong ty 1a dé xay dung mot moi truong cia long tin, tinh
minh bach va tinh gidi trinh, cac yéu tb can thiét dé thuc day phat trién dau tu dai
han, sy 6n dinh tai chinh va dao dic trong kinh doanh, tir d6 hd tro thuc déy tang
trudng va xay dung cac xa hoi c6 tinh bao ham cao.

Bo Nguyén tic 1a mot tham chiéu chudn. B¢ Nguyén tdc chi ra ro rang cac khoi
nén tang ciia mot khudn khéd quan tri cong ty] lanh manh va cung cép nhitng huéng
dan thuc tién cho viée ap dung cac nguyén tic nay & cip qudc gia.

Viéce hop tac voi nhém G20 da mang dén cho Bé Nguyén tic pham vi phu song
toan cau va khéng dinh ring cac nguyén tac phan anh kinh nghiém phat trién va
nguyén vong cta nhiéu qudc gia & nhiéu giai doan phat trién ciing nhu hé thong
phép 1y khac nhau.

Pé dam bao tinh phi hop cta cac nguyén tic, didu quan trong 14 cac cac quy dinh
vé quan trj cong ty can phai duoc diéu chinh theo thuc té khi dwa vao ap dung.
Day 1a 1y do vi sao B¢ Nguyén tdic stra d6i da dugc dya trén nhiéu cong trinh
nghién ctru phan tich dit lidu thuc té vé cac xu huéng méi trong nganh tai chinh
va trong khéi doanh nghiép, bao gdm nhiéu bai hoc vé& quan trj cong ty dugc rit
ra tir cudc khing hoang tai chinh toan cu, viéc s¢ hitu xuyén qudc gia gia ting,
nhing thay ddi trong cach van hanh cua thi trudng ching khoan va nhiing tac
ddng ctia chudi gié tri trong dau tu dai hon va phirc tap hon tir tiét kiém cta cac hd
gia dinh dén hoat dong dau tu ctia doanh nghiép. Nhitng két luan dugc rat ra tir cac
nghién ctru thyc t& déu duoc thé hién trong cac khuyén nghi ciia B4 Nguyén tdc.
Bé Nguyén tac ciing dé cap dén quyén cua cac bén c6 quyén loi lién quan nhing
ngudi ma viée 1am hay tich lity huu tri ciia ho phu thude vao két qua hoat dong va
su liém chinh ctia khdi doanh nghiép.

Hién tai, wru tién trong tdm la dam bao By Nguyén tic duge st dung mot cach hiéu
qua dé cac qudc gia va cac cong ty co thé gat hai dugc nhitng loi ich cta quan tri
cong ty t6t. Dé dat duoc muc tiéu néy, OECD s& lam viéc tryuc tiép voi Nhom G20,
cac tb chirc thudc qudc gia va quoc té dé danh gia chat luong cua khuon kho quan
tri cong ty va dé hd trg viéc trién khai ap dung Bé Nguyén tdc & ting qudc gia.

Angel Gurria
Tong thu ky OECD
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GIOI THIEU TOM TAT VE BO NGUYEN TAC

Gidi thiéu tom tit vé
Bo Nguyén tac

B¢ Nguyén tde nham gitp cac co quan hoach dinh chinh sach danh gié va cai thién
khuon kho phap 1y, quy dinh va thé ché cho quan tri cong ty, nham hd tro cai thién
hiéu qua kinh té, tang truong bén vimg va 6n dinh tai chinh. V& co ban, diéu nay
c6 thé dat duoc bang cach cung cip cho c¢b dong, thanh vién hoi dong quan tri va
thanh vién ban diéu hanh ciing nhu cac trung gian tai chinh va nha cung cap dich
vu dong co phu hop dé thuc hién vai trd ctia minh trong khuén khé co ché kiém
so4t va cin bang.

Bé Nguyén tic duge xay dung mot cach ngin gon va d& hiéu dé cong dong qudc
té 6 thé sir dung dugc. Trén co s6 B¢ Nguyén tdc ndy, chinh phu, cac t6 chirc ban
cong hay khu vyc tu nhan c6 nhiém vu danh gia chat lugng ctia khung quan trj
cong ty va xdy dung cac quy dinh bit budc hodc ty nguyén chi tiét hon ¢é tinh dén
nhitng khéc biét vé kinh té, phap 1y va vin hoa quéc gia.

Bé Nguyén tdc tip trung vio cac cong ty dai ching trong ca linh vyc tai chinh
va phi tai chinh. Tuy nhién, trong pham vi c6 thé, B4 Nguyén tdc ciing la cong
cu hitu ich dé cai thién quan tri cong ty & cac cong ty khong phai 1a cong ty dai
chung. Trong khi mot s& Nguyén tac c6 thé phii hop hon dbi vai cong ty 16n so
v6i cong ty nho, cac co quan hoach dinh chinh sach nén nang cao nhan thirc vé
quén tri cong ty tot cho tt ca cac cong ty, bao gdm ca nhitng cong ty nho va cong
ty chua niém yét.

Quan tri cong ty lién quan téi madt tap hop cac mdi quan hé gilra Ban Diéu hanh,
Hoi dong Quan tri, cd dong va cac bén c6 loi ich lién quan khac. Quaén tri cong ty
ciing thiét 1ap mot co cau gitip xay dung muc tiéu ciia cong ty, xac dinh phuong
tién dé dat duoc cac muc tiéu do, va giam sat hiéu qua thuc hién muc tiéu.

Bé Nguyén tic khong nham gay ton hai hay binh luan vé nhan dinh kinh doanh
cua cac déi tugng thi trudng, thanh vién Hoi déng quan tri, va lanh dao ctia cong
ty. Nhimng gi hiéu qua & mot cong ty hodc mot nhom cac nha dau tu co thé chua
han da ap dung duoc cho toan bo hoat dong kinh doanh hodc cé tam quan trong
kinh té mang tinh hé thong.
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GIOI THIEU TOM TAT VE BO NGUYEN TAC

B6 Nguyén tdc cong nhan loi ich ciia nguoi lao dong va cac bén co quyén loi lién
quan khac va vai tro quan trong cia ho trong thanh cong va hiéu qua hoat dong
lau dai cua cong ty. Mot s6 van dé khac lién quan téi qua trinh ra quyét dinh cua
cong ty, chiang han cac van dé moéi trudong, chdng tham nhiing hay dao dirc, ciing
dugc quan tdm trong B¢ Nguyén tdc nhung duge dé cap chi tiét hon trong mot sb
van kién khac nhu bo Cde Nguyén tic Chi dao doi véi Cong ty Pa Quoc gia ciia
OECD, Hiép dinh Chong Héi lo Cong chirc Nwo'c ngodi trong Giao dich Kinh
doanh Quéc té, Nguyén tic chi dao ciia LHQ vé Quyén Kinh doanh va Nhan
quyen va Cong b6 vé cac Nguyén tic va Quyen co badn tai noi lam viéc cua 76
chite Lao dgng Quéc té (ILO), va dugc tham chiéu dén trong Bé Nguyén tdc nay.

Bé Nguyén tic duge xay dung véi nhan dinh ring cac chinh sach quan tri cong
ty ¢ vai tro quan trong trong viéc dat dugc nhiing muc tleu kinh té rong hon lién
quan dén niém tin ctia nha dau tu, tich liy va phan bd von Chat luogng quan tri
cong ty anh huong dén chi phi ctia cong ty khi tiép can von cho muyc tiéu tang
truong va niém tin cia nguoi cap vbn - truc tlep hodc gian tlep - rang ho ¢o thé
tham gia va chia sé viéc tao ra gia tri vdi cong ty mot cach cong bang Cung nhau,
tap hop céc nguyén tic va thong 1& quan tri cong ty c6 thé cung cap mot khuon
khd glup x6a bo khoang trong giita tiét kiém ho gia dinh va VICC dau tu trong nén
kinh te thue. Két qua la quan tri cong ty tt s& bao dam véi cd dong va cac bén
¢6 quyén loi lién quan khac rang quyén cua ho dugc bao vé va khién cong ty | co
thé giam chi phi von va tao diéu kién thuan lgi dé cong ty tiép can thi truong von.

Diéu nay c() tam quan trong dic biét trén cac thi truong vén toan cau hoa ngay nay.
Céc dong von tir nuorc ngoal g1up cong ty c¢o kha nang tiép can ngudn tai chinh tir
nhiéu nha dau tu qudc te Néu cac cong ty va quoc gia mubn duoc hu’orng loi ich
day du cua thi truong von toan cau va néu ho mudn thu hat ngudn vén lau dai thi
cac hoat dong quan tri cong ty phal dang tin cay, dugc hiéu rd & ca trong 1an ngoai
nudc va ton trong cac nguyen tic duoc qudc t& cong nhan. Ngay ca khi cong ty
khong phu thude Vao cac ngudn vén nudc ngoai thi viée ton trong cc thong 18
quan trj cong ty tot, cing v6i co ché giam sat va thyuc hlen hiéu qua, s& gop phan
nang cao 10ng tin ciia nha dau tu trong nudc, giam chi ph1 vbn, cing co sy van hanh
t6t ctia thi truong tai chinh, va cudi ciing 13 dem lai ngudn tai chinh 6n dinh hon.

Khéng c¢6 mé hinh quan tri cong ty tot duy nhét. Tuy nhién, mét s6 yéu t6 chung
dong vai tro nén tang cho quan tri cong ty tét. B6 Nguyén tdc dya trén cac yéu tb
chung nay va dugc phat trién dé bao quat cac mé hinh khac nhau dang ton tai. Vi
du, Bé Nguyén tic khong dic biét ing ho mot co ciu Hoi dong Quan tri nhit dinh
nao va thuat ngit “Hoi dong Quan tri” sir dung trong B¢ Nguyén tidc nham bao quat
cac mo hinh Hoi ddng Quan tri khac nhau. O hé thong Hoi dong Quan tri hai cip
tiéu biéu ton tai & mot sb qudc gia, thuat ngir “Hoi ddng Quan tri” sir dung trong
B¢ Nguyén tdc ding dé chi “Ban Kiém soat,” trong khi “can bo quan 1y chii ch6t”

G20/OECD Céc Nguyén tic Quén tri Cong ty | 7
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GIOI THIEU TOM TAT VE BO NGUYEN TAC

chi “Ban Piéu hanh”. O hé thong Hoi dong Quan tri thong nhit mot cap do bo
phan kiém toan ndi b giam sat, cc nguyen tac ap dung cho Hoi dong Quan tri,
v6i nhig sira d6i pht hop, ciing c6 thé sir dung duoc. Vi dinh nghia thuat ngir
“can bo quan 1y chu chdt” c6 thé khac nhau giita cac qudc gia va phy thude vao
bbi canh, vi du viéc chi tra lvong hay giao dich cac bén lién quan, B Nguyén tic
dé cac quoc gia ty dinh nghia thuét ngit ndy mot cach thiét thuc nham dat duoc
két qua mong mudn ctia B Nguyén tac. Trong van ban, thudt ngir “cong ty” hay
“doanh nghiép” dugc dung thay thé nhau.

Bé Nguyén tic nay khong mang tinh bat budc va khéng nham dwa ra quy dinh
chi tiét cua luat phap qudc gia. B¢ Nguyén tic ¢b ging xac dinh cic muc tidu va
khuyén nghi cac cach khac nhau dé dat dugc cac muyc tiéu nay. B6 Nguyén tic
hudng dén viée cung cép mot tai liéu tham chiéu chat ché nhung linh hoat cho céc
co quan hoach dinh chinh sach va cic bén tham gia thi truong xay dung khudn khé
riéng vé& quan tri cong ty. Dé duy tri canh tranh trong mot thé gioi bién dong, cac
cong ty phai cai cach va diéu chinh cac théng 18 quan tri cong ty dé ching to ¢6 thé
dap g cac yéu cdu mai va gianh duoc cac co hdi méi. Trén co s¢ can nhic chi
phi va lgi ich cua quy dinh, chinh phu ¢6 trach nhiém quan trong trong viéc phat
trién mot khuon khd quan 1y higu qua va linh hoat cho phép thi truong hoat dong
hiéu qua va dap tmg duge mong doi ciia ¢ dong va cac bén cd quyen loi lién quan.

Bé Nguyén tac nay dugce sir dung rong rii nhu tai liéu tham chiéu cua cac qubc gia
trén khép thé gidi. Bo Nguyén tic cling 1a mét trong nhiing Ti€u chudn Then chét
d6i v6i cac Hé thong Tai chinh Viing manh ciia Uy ban On dinh Tai chinh va cung
cip co s& cho viée danh gia hop phan quan trj cong ty cua cac Béo cao Giam sat
cac Chuan muyc va Bo quy tic cia Ngan hang Thé gidi.

B$ Nguyén tdc lién tuc dugc phat trién va duoc ra soét lai khi co nhing thay doi
dang ké trong céac truong hop can thiét dé duy tri vai tro 1la mot cong cu hang dau
trong 1ap chinh sach vé linh vyc quan tri cong ty.

B¢ Nguyén tdc duge trinh bay trong sau chuong: I) Dam bao Co sé cho mot Khudn
khé Quan tri Cong ty Hiéu qua; II) Quyén cua c6 dong, ddi xur cong b?mg voi
¢ dong va cac chirc ning s hitu co ban; I1T) Cac nha dau tu to chic, thi trudng
chimg khoan va cac t6 chirc trung gian khac; IV) Vai tro ctia cac bén c¢6 quyén loi
lién quan trong quan tri cong ty; V) Cong bd thong tin va tinh minh bach; va VI)
Trach nhiém cua Hoi dong Quan tri. Mdi chuong dugc md dau bang mot nguyén
tac dudi dang chit in nghiéng dam va theo sau 12 mot sd tiéu nguyén téc bd tro. Bo
Nguyén tic ciing dugc bd sung boi nhing huong dan chi tiét bao gdm phan dan
g1a1 cac Nguyén tic nham gitip nguo1 doc hiéu can ctr co ban clia cic nguyén tic.
Phén dan giai ciing mé ta cac xu thé quan trong hoic mdi xuat hién va dwa ra cac
phuong phap thyuc hién khac nhau va cac vi du hitu ich khi ap dung Bé Nguyén tdic.
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Bao dam co so
cho m¢t Khuon kho
quan tri cong ty hi¢u qua
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I. BAO DPAM CO SO CHO MQT KHUON KHO
QUAN TRI CONG TY HIEU QUA

Khuén khé quan tri cong ty cin thic diy tinh minh bach va céng bang ciia thi
trwong, va phan bo hiéu qud nguon lwe. Khuon kho qudn tri cong phdi phu hop
vdi quy dinh ciia phap ludt, va ho tro giam sdt va thuc thi hiéu qua.

Khuon khé quan tri cong ty doi hoi mot khudn khd phéap 1y, quan 1y, va thé ché
virng chic ma cac bén tham gia thi trlr(‘mg c6 thé tin tuong khi thiét 1ap céc quan hé
hop dong ca nhan ctia minh. Khuon kh quan tri cong ty thudng bao gom cac yéu
t6 luat phap, quy dinh, thoa udc tu diéu tiét, cam két ti nguyen va thong 1€ kinh
doanh, 14 két qua cia bbi canh, lich sir va truyén thong cu thé cua mdi quéc gia. Su
két hop gilta cac yéu t6 nay trong linh vyc quén tri cong ty thuc‘)’ng khéc nhau giita
céc qudc gia. Cac yéu to phap ly Va quy dinh trong khuén khd quén trj cong ty c6
thé nén di kém véi nhimng yeu t6 mém cua luat phap dwa trén nguyén tic “tuan tha
hodc giai thich” nhu bo quy tic quan tri cong ty nham cho phép co sy linh hoat va
phu hop vai dic thu cta timg cong ty. Nhitng gi c6 hi¢u qua cho mot cong ty, cho
mot nha dau tu hodc mot bén ¢o loi ich lién quan cu thé chua han da ap dung dugc
cho cac cong ty, nha dau tu va cac bén co quyén loi lién quan hoat dong trong bbi
canh khac va duéi nhitng hoan canh khéac. Khi c6 thém bé day kinh nghiém ciing
nhu khi tinh hinh kinh doanh thay d6i, nhiing quy dinh khac nhau trong khung
quan tri cong ty can dugc ra soat va dugc didu chinh khi can thiét.

Céc qubc gia nd luc thyuc thi B6 Nguyén tdc nay can giam sat khudn khd quan tri
cong ty ciia minh, bao gdm céac quy dinh vé quan 1y, niém yét va cac thong 18 kinh
doanh, v6i muc tiéu duy tri va ting cuong sy dong gép cua khuon khd nay vao
tinh chuan muc va hiéu qua cua thi truong. Mot phz‘in cua cong viéc nay la cha
trong dén sy tuong tac va két hop gifra cac yéu t6 ctia khuon kho quan tri cong ty,
va kha ning ctia khudn kh d6 trong viée thic day cac thong 1& quan tri cong ty co
dao duc, trach nhi€ém va minh bach. Viéc phan tich nhu vy can dugce coi la cong
cu quan trong trong qua trinh phat trién khuon khd quan tri cong ty hiéu qua. Dé
dat dugc muc ti€u nay thi viéc tham van hiéu qua va lién tyuc 1a mdt viéc lam can
thiét. O mot s6 quic gia ngoéi hoat dong tham van, thong bao cho cac cong ty va
¢6 loi ich lién quan biét vé lgi ich ctia viéc thuc hién nhitng thong 1¢ quan tri cong
ty lanh manh do6. Ngoai ra, khi phat trlen khudén kho quan tri cong ty & mdi quoc
gia, cic co quan lap phap va quan 1y qudc gia cin quan tim mot cach dung dén
dén su can thiét va két qua cua hoat dong dbi thoai va hop tac qudc té. Néu cac
diéu kién nay duoc dap ung, hé thong quan trj cong ty s& tranh duoc viéc quan ly
qua mire, hd tro hoat dong ctia doanh nghiép va han ché cac nguy co xung dot lgi
ich c6 hai cho ca khéi tu nhan 13n céc 6 chirc clia nha nudc.
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I. BAO DPAM CO SO CHO MQT KHUON KHO
QUAN TRI CONG TY HIEU QUA

A. Khuén kho quén tri cong ty cin dwrgc phat trién dya trén tic dong ciia khudn
khé d6i véi hi¢u qua kinh té noi chung, tinh chuin muc cia thi truong va
cac co ché khuyén khich ma khuén khd nay tao ra cho cic bén tham gia thi
trudng va viéc phat trién cac thi trwong minh bach va hiéu qua.

Viée to chirc hoat dong kinh té theo mo hinh cong ty la dong lyc manh mé cho
tang trudng. Vi vy moi truong quan ly va phap 1y noi cac cong ty hoat dong co
vai tro quan trong thiét yéu d6i voi hiéu qua kinh t& n6i chung. Co quan hoach
dinh chinh sach c6 trach nhiém xay dung mot khuon khé du linh hoat dé dap tmg
yéu ciu ciia cac cong ty hoat dong trong nhing diéu kién khac nhau, tao diéu kién
thudn lgi cho cong ty phat trién cac co hdi méi dé tao ra gia tri va st dung ngudn
luc mot cach hidu qua nhat. Trong truong hop phu hop, khuén khé quan tri céng
ty nén can nhic theo tucmg quan, dac biét la theo quy mo cua cac cong ty nlem yet
Nhiing yeu t6 khac co thé can duoc ap dung linh hoat dé phu hop vai cac co cau s¢
hitu va kiém soat, vi tri dia 1y, linh vuc hoat dong va cac giai doan phat trién khac
nhau ciia cong ty. Co quan hoach dinh chinh sach cin tap trung vao hiéu qua kinh
té cudi ciing va khi xem xét cac lya chon chinh sach cin phai phan tich tic dong
ctia chung d6i v6i nhimg yéu té chinh anh hudng toi hoat dong cia thi truong nhu
cac co ché wu dii, hidu qua ciia cac hé thong tu diéu tiét, va giai quyét cac xung
dot loi ich hé théng. Thi truong minh bach va hi€u qua co vai tro kiém soat cac
bén tham gia thi trudng va nang cao tinh thin trach nhiém cia ho.

B. Cic quy dinh phap 1y va quan Iy tac dong t6i thong 1 quan tri cong ty cin
phai phu hop véi quy dinh ciia phap luat, minh bach va cé kha néing dwgc
thue thi.

Néu cin thiét phai c6 luat va quy dinh méi, ching han dé giai quyét cac truong
hop thi trudng khong hoan hao, thi cac luat va quy dinh d6 can phai dugc xay
dung theo cach nao do dé cac luat do6 co thé duoc ap dung va thyc thi mot cach
hiéu qua va cong bang d6i véi tit ca cac bén. Viéc chinh phu va co quan quan 1y
tham vén rong rdi cic cong ty, to chirc, hiép hoi doanh nghiép va cac bén c6 lién
quan khac 1a mdt cach hiéu qué dé thyc hién muc tiéu trén. Cac co ché dé cac bén
bao vé quyén cia ho cling can dugc thiét 1ap. Dé tranh cac van d& nhu quan ly
qua mirc, ludt 16 khong thé duoc thuc thi, hay cac hé qua khong mong muén c6
thé can tré hoic bop méo dong luc kinh doanh, khi xay dung cac bién phap chinh
sach can phai tinh dén nhiing cai duoc va mat chung.
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I. BAO DPAM CO SO CHO MQT KHUON KHO
QUAN TRI CONG TY HIEU QUA

Chinh quyén dia phuong nén c6 thim quyén thyc thi va xir phat hiéu qua dé ngan
can hanh vi khong trung thuc va quy dinh hanh vi quan tri cong ty vitng manh.
Ngoai ra, vi€c thyc thi cling cé thé duoc thuc hién thong qua hanh dong tu nhan,
va viéc can bang hiéu qua giita thuc thi ctia nha nudce va tu nhan sé khac nhau tiy
thudc vao dic diém cu thé cua mdi quéc gia.

Céc muc tiéu quan tri cong ty ciing duoc xay dung trong cac quy ché va tiéu chuan
tu nguyén khong c6 tinh luat dinh. Mic du cac quy ché nhu vay dong vai trd quan
trong trong viéc cai tién thyuc tién quan tri cong ty, cic quy ché nay co thé khién
¢ dong va cac bén co quyén loi lién quan cam thiy khong chéc chin vé vai tro
cling nhu tinh thuc thi cua cac quy ché d6. Khi cac quy ché va nguyén tic duoc
sir dung nhu mot tiéu chuan quéc gia hodc dé bd sung cho cac quy dinh luat phap
va quan 1y thi dé c6 dugc 1ong tin cta thi trudng can phai xac dinh rd vai tro cua
cac quy ché va nguyén tic d6 vé pham vi anh hudng, thyuc hién, tuan thii va cac
bién phap trimg phat.

C. Viéc phan dinh trach nhiém giira cac co quan quén ly khac nhau phai dwoc
quy dinh r6 rang va phai dugc thiét ké dé phuc vu lgi ich ctiia cong ching.

Céc yéu cau va thong 1€ quan tri cong ty thudng bi chi phdi boi mot loat cac vin
ban phép 1y nhu ludt cong ty, luat ching khoan, chuan muc ké toan va kiém toan,
ludt pha san, luat hop dong, luat lao dong va luat thué. Thong 1 quan tri cong ty
ctia cac cong ty ciing chiu anh huéng cua lut nhan quyén va luat méi trudng. Do
vay s& nay sinh nguy co quy dinh cta cac luat nay chong chéo va tham chi mau
thudn nhau, va diéu nay co thé vo hiéu hoa kha nang thuc hién cac muc tiéu cia
quan tri cong ty. Viéc cac nha hoach dinh chinh sach nhéan biét va tién hanh cac
bién phap dé han ché nguy co nay 1a rit quan trong. Cudng ché thyc thi hiéu qua
cling doi hoi phai phan dinh trach nhiém 6 rang giita cac co quan quéan ly khac
nhau dé cac co quan nay c6 thé hoat dong va hd trg nhau hiéu qua nhét. Nén tranh
céc myc tiéu c6 kha ning mau thuin nhu trudng hop ciing mét té chie duoc giao
trach nhiém phat trién kinh doanh va tién hanh cac bién phap phat vi pham hodc
quan ly cdc muc tiéu nay thong qua céac quy dinh quan tri r0 rang, chang han Céac
quy dinh chdng chéo Va co the mau thuan nhau cua cac lut lién quan dén quan tri
cong ty ciing 1a mot van dé can dugc kiém soat dé tranh tao ra cac khoang khong
phap 1y (c6 nghia 13 c6 vAn dé xay ra ma khong mét co quan chirc nang nao chiu
trach nhiém rd rang), va dé giam thiéu chi phi tuan thu ciia cong ty vdi cac hé
thdng luat khac nhau. Khi trach nhiém phap 1y hodc giam sat dugc giao cho cac
t6 chirc khong phai ctia nha nudc thi nén phan tich 15 rang tai sao va trong trudng
hop ndo thi viée tty quyén nhu vy 1a can thiét. Ngoai ra, co quan nha nudc c6
thim quyén van phai duy tri cac bién phap hiéu qua dé dam bao ring thim quyén
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I. BAO DPAM CO SO CHO MQT KHUON KHO
QUAN TRI CONG TY HIEU QUA

dugc trao duoc ap dung mot cach cong bang, thong nhat, va tuan thu luat phap. Co
cau quan tri cia bat ky t6 chitc dugc uy quyén nao ciing phai minh bach va phuc
vu loi ich cia cong ching.

D. Quy dinh ciia thi trwong ching khoan cin hd tro quén tri cong ty hiéu qua.

Thi trudng chimg khoan ¢ thé dong mot vai tro c¢6 ¥ nghia trong viée cai thién
quén tri cong ty bang cach thiét 1ap va thyc thi nhitng yéu cau c6 tac dung thac day
quan tri cong ty hiéu qua boi cac to chirc phat hanh niém yét. Ngoai ra, thi truong
chimg khoan quy dinh cic phuong tién dé nha diu tu c6 thé bay to sy quan tim
hodc khong quan tim dén quan trj ciia mot t chirc phat hanh cu thé bang cach cho
phép ho mua hodc ban chimg khoan ctia bén phat hanh, néu phu hop. Do vay, chit
luong ciia cac nguyén tic va quy dinh cta thi trudng ching khoan nham thiét 1ap
céc tiéu chi niém yét cho t6 chirc phat hanh va quan 1y giao dich cac cong cu tai
chinh 1a mét yéu t6 quan trong ctia khuon kho quan tri cong ty.

“Sé giao dich chimg khoan” theo tén goi truyén thdng nay c6 nhidu hinh thirc va
hinh thai khac nhau. Phan 16n cac sé giao dich chimg khoan 16n hién nay tbi da
hoa lgi nhuan va ban than céc s giao dich ciing 1a nhiing cong ty c¢6 phan dai
chung hoat dong canh tranh vdi céc s¢ giao dich ching khoan va kénh giao dich
khac. Cho du ciu triic cu thé cua thi truong chimg khoan nhu thé nao, co quan
hoach dinh chinh sach va co quan quan ly phai danh gia vai trd phu hop cua so
giao dich chimg khoén va kénh giao dich khac vé thiét 1ap cac chuin myc, gidm
sat va thuc thi cac nguyén tic quan tri cong ty. Diéu nay doi hoi phén tich cach cac
mo hinh kinh doanh cu thé ciia sé giao dich ching khoan anh hudng dén dong co
va kha nang thyc hién nhitng chirc ndng nay.

E. Cic co quan giam sat, quan Iy va thue thi phai liém chinh, cé di thAm quyén,
va ngudn lyc dé hoan thanh chitc ning ciia minh mdt cich chuyén nghiép va
khach quan. Hon nira, cic quyét dinh ciia nhitng co quan nay phai kip thoi,
minh bach va dworc giai thich day di.

Trach nhiém gidm sat, ban hanh quy dinh phéap luat va cudng ché thuc thi phai
dugc trao cho co quan hoat dong ddc 1ap va co trach nhiém giai trinh trong viéc
thuc hién cac chtrc niang va thim quyén, c6 ddy du tham quyén, ngudn luc phu
hop, va ning lyc thuc hién cac chic ning va thim quyén, ké ca quyén lién quan
dén quan tri cong ty. Nhidu qudc gia da giai quyét van dé doc 1ap chinh tri ctia co
quan giam sat chimg khoan bang cach thiét 1dp mot co quan diéu hanh chinh thirc
(Hoi d@)ng quan tri, mot Hoi déng, hoac Uy ban) ma thanh vién c6 thoi gian bd
nhiém c6 dinh. Néu viéc bd nhiém cac thanh vién duge sa‘ip xép vao cac thoi diém
khéc nhau va viéc bd nhiém nay ddc lap voi chuong trinh chinh tri, su doc 1ap sé
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dugc cai thién hon nita. Nhitng co quan nay phai c¢6 kha nang thuc hién dugc chirc
nang ctia minh ma khong c6 xung dot vé loi ich va quyét dinh cua cac co quan nay
phai duoc giam sat boi phap ludt va bién phap hanh chinh. Khi sé lwong cac su
kién cong ty va mirc d6 cong bd thong tin ting 1én thi cic co quan gidm sat, quan
Iy va thyc thi ¢6 thé phai chiu nhiéu ap luc vé& ngudn lyc. Dé theo kip su phat trién
ctia thi truong, cic co quan nay s& c6 nhu cau 16n vé nhan luc c6 trinh do dé co thé
thuc hién hiéu qua cong tac didu tra va giam sat. Kha nang thu hat nhan luc trén
co s& canh tranh sé ting cudng chat lwong va su doc 1ap giita giam sat va thyc thi.

F. Hop tic cé yéu t6 nuéc ngoai nén dwoc cii thién, bao gdm cac sip xép song
phuong va da phwong dé trao doi thong tin.

Mirc d6 cao ciia s hitu xuyén quéc gia va giao dich nude ngoai doi hoi ¢ hop tac
qudc t& manh m& giita cac co quan quan 1y, bao gém cac hoat dong song phuong
va da phuong dé trao doi thong tin. Hop tac qudc té ngay cang tré nen phu hop
v6i quan tri cong ty, dic biét khi cac cong ty dang hoat dong & nhidu qubc gia dudi
hinh thitc cac doanh nghiép niém yét va chwa niém yét, va tim cach dugc niém yét
trén nhiéu thi trudng ching khoan & cac qudc gia khac nhau.
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II. QUYEN CUA CO PONG, bOI XU CONG BANG VOI CO BPONG
VA CAC CHUC NANG SO HUU CO BAN

Khuén khé quan tri cong ty phdi bdo vé va tao diéu kign thwce hign quyén ciia
cé dong va bdo diam doi xiv cong bang véi moi cé dong, ké ci cé dong thiéu s
va nuwde ngodi. Moi cé dong phdi cé co hpi khiéu nai hiéu qud khi quyén ciia
ho bi vi pham.

Céc nha dau tu ¢ phiéu co cac quyén so hiru nhét dinh. Vi dy, c6 phan trong
mot cong ty dai chiung cod thé duge mua, ban hodc chuyén nhuong. Co phan cling
gitip cho nha dau tu ¢6 thé dugc huong lgi nhudn cta cong ty voi trach nhiém
hiru han ddi v6i khoan dau tu. Ngoai ra, viée s hiru ¢d phan ciing gitip nha dau
tu co quyén dugc cung cip thong tin vé cong ty va quyén tac dong toi hoat dong
ctia cong ty, chu yéu bang cach tham gia vao Pai hoi ddng cd dong va biéu quyét.

Tuy nhién, trén thuc té, cong ty khong thé bi diéu hanh boi viéc trung cau y kién
cb dong. C6 dong bao gdm cac ca nhan va t6 chice ¢6 lgi ich, muc tiéu, dinh hudng
dau tu va niang luc khac nhau. Hon nita, Ban diéu hanh cong ty phai c6 kha ning
dua ra quyét dinh kinh doanh nhanh chéng. Do nhiing thyc tién nay va su phirc
tap cua viéc diéu hanh cong ty trong mot thi trudng day bién dong, cd dong khong
¢6 trach nhiém diéu hanh hoat dong ctia cong ty. Trach nhiém ddi vai chién luoc
va hoat dong ciia cong ty duogc dit vao tay Hoi dong Quan tri va Ban diéu hanh
do Hoi dong Quan tri lya chon, khuyén khich va khi can thiét c6 thé bj Hoi dong
Quén trj thay thé.

Quyén ctia ¢6 dong c6 anh hudng téi cong ty tap trung vao mot sd van dé co ban
nhu bau thanh vién cua Hoi déng Quan tri hodc cac cach thirc khac nham tac dong
t6i viée thanh 1ap Hoi dong Quan tri, sira d6i cac tai liéu chu chdt ctia cong ty, phé
chuén céc giao dich bat thudng, va cac van dé co ban khac dugc quy dinh trong
ludt cong ty hay trong quy ché ndi bo cta cong ty. Phin nay co thé dugce coi 1a
tuyén bd vé cac quyén co ban nhit ciia c6 déng, duge luat phap & hau hét cac qudc
gia cong nhan. Cac quyén bd sung nhu chip thuin hodc hodc bau chon kiém toan
vién, dé ctr tryc tiép thanh vién Hoi dong Quan tri, kha ning thé chip c6 phan,
kha nang biéu quyét vé thii lao ctia cac thanh vién Hoi dong Quan tri va/hodc Ban
didu hanh, phé chuin giao dich cac bén lién quan va mét s6 van dé khéac theo quy
dinh cua phép luat cua cac nudc.

Niém tin ctia nha du tr rang phan von g(')p cfla ho s& duoc Ban diéu hanh, thanh
vién Hoi dong Quan tri hay c6 dong narn quyen kiém soét bao vé, khong bi sur
dung sai hodc khong phu hop 14 mot yéu td quan trong trong thi truong von. Hoi
ddng Quan tri, Ban diéu hanh cong ty va c¢6 dong nim quyén kiém soat co thé
c6 cac co hoi dé thuc hién cac hoat dong lam tang lgi nhuén cua ho ma gay thiét
hai cho ¢6 dong khong c6 quyen klem soat. Bé bao Ve nha dau tu, quyen co dong
thuong duoc phéan biét gitra tién quyén va hdu quyén. Vi du, tién quyén 1a quyén
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II. QUYEN CUA CO BONG, bOI XU CONG BANG VOI CO BONG
VA CAC CHUC NANG SO HUU CO BAN

dugc vu tién mua c6 phan trudc cho ¢d déng hién hiru khi cong ty phat hanh thém
¢6 phiéu va yéu cau biéu quyét da sé cho mot sé quyét dinh nao d6. Hau quyén
cho phép khiéu nai khi quyén c6 dong bi xdm pham. O nhimg qubc gia ma viéc
cudng ché thyc thi cac luét 1& v& quan trj cong ty con yéu kém thi c6 thé nhan thay
nén tang cuong tién quyén bang cach dit ngudng so hitu cb phan thdp cho viéc
klen nghi cac Van dé dua vao cerO’ng trinh ngh1 su cua dai h01 co dong, hay yéu
cdu mot lugng cd dong rat 16n biéu quyét dé thong qua mot sd van dé quan trong
nhét dinh. B¢ Nguyén tdc nay ung ho viéc ddi xir binh dang dbi véi c6 dong nudce
ngoai va cd dong trong nudc trong quan tri cong ty. B6 Nguyén tdc khong dé cap
t6i chinh sach quan 1y dau tu truc tiép nude ngoai cua chinh phu.

Mot trong nhiing cach c¢6 dong co thé thuc hién quyén cta minh 1a tién hanh cac
thi1 tuc phép 1y va hanh chinh d6i v6i Ban diéu hanh va thanh vién Hoi ddng Quan
tri. Kinh nghiém cho thidy mét yéu t6 quan trong quyét dinh mtc do quyén cd
dong duoc bao vé l1a su tdn tai cua cac bién phap khiéu nai hiéu qua nhiing bat
binh cta ¢6 dong voi chi phi hop 1j va tinh kip thoi. Long tin cta co dong thicu
s6 tang 1én khi hé thong phap ly cung cép cac co ché giup ho khiéu klen khi ho
¢6 co sé chinh déng dé tin ring quyén ciia ho bj xAm pham. Viéc cung cip cac co
ché cudng ché thyc thi 1a trach nhiém chinh cta cac co quan phap 1y va quan 1y.

C6 rui ro 1a mot hé thdng phap 1y cho phép bét ky nha dau tu nio ciing co thé dua
hoat dong ciia cong ty ra toa s& d& dan dén tinh trang t6 tung qua mic. Vi vy
nhiéu hé thong phap 1y da ban hanh cac didu khoan bao vé Ban diéu hanh va thanh
vién Hoi d@)ng Quan tri khoi viéc lam dung tb tung dudi dang kiém tra mirc do dﬁy
du cua don kién cua cd dong, dugc goi la bén an toan cho hoat dong ctia Ban diéu
hanh va thanh vién Hoi dong Quan tri (twong tw nhu quy tic phan xir trong kinh
doanh), ciing nhu 1a bén an toan cho viéc cong b thong tin. Cudi ciing, viée cho
phép cac nha dau tu tién hanh khiéu nai vi quyén s hitu cta ho bi vi pham cén
phai can bing véi viéc tranh t6 tung qua murc. Nhiéu qudc gia nhan thiy cac thu
tuc xét xir thay thé nhu phién toa hanh chinh hodc phan xtr trong tai dugc t6 chirc
bdi co quan quan Iy chitng khoan hay cac co quan quan ly khac 1a bién phap hiéu
qua dé giai quyét tranh chép, it nhat 1 & cap do dau tién. Thi tuc toa an dic biét
cling co thé trd thanh mot cong cu thuc té dé co duoc 1énh cua toa mot cach kip
thoi, va thic ddy viéc giai quyét tranh chip nhanh chong.

A. Cic quyén co ban ciia ¢6 dong bao gom quyén dwgc: 1) Pam bao cac phwong
thire ding ky quyén s6 hiru; 2) Chuyén nhwong ¢6 phan; 3) Tiép cin cic thong
tin lién quan va quan trong vé cong ty mdt cach kip thoi va thuong xuyén; 4)
Tham gia va biéu quyét tai Dai hgi dong c6 dong; 5) Bau va bai mién cac thanh
vién Héi ddng Quin tri; 6) Huéng loi nhuin ciia cong ty.
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B. C6 dong phai dugc cung cAp diy di théng tin va c6 quyén tham gia phé
chuén cac quyét dinh lién quan t6i nhirng thay ddi co ban ciia cong ty, vi
du: 1) Sira d6i cac quy dinh hay diéu 1¢ ciia cong ty hay cac Vin ban quﬁn
tri twong du’0’ng ciia cong ty; 2) Cho phép phat hanh thém c6 phleu, 3)
Cic giao dich bét thwdng, bao gom viéc chuyén nhuwong tit ca hay mgt
phan 16m tai sdn ciia cong ty, din dén viéc ban cong ty.

Kha nang thanh 1ap cong ty hop danh hay lién két va kha nang chuyén tai san hoat
dong, dong tién, va cac quyén va nghia vu khac cho cong ty lién quan do 1a rat
quan trong d6i véi su linh hoat trong kinh doanh va phan giao trach nhiém giai
trinh trong cac t& chtrc kinh doanh phirc hop. Piéu nay ciing cho phép mot cong
ty chuyén giao hét tai san hoat dong va tré thanh mét cong ty me khong truc tiép
kinh doanh ma chi ndm quyén s& hitu cac cong ty con. Tuy nhién, néu khong cé co
ché kiém soat va can bang phu hop thi cac kha ning trén ciing ¢ thé bi lam dung.

C. Co dﬁng phﬁi ¢6 co hoi tham gia mot cach hiéu qua va biéu quyét tai Bai
hoi dong ) dong, va phai duoc thong tin vé quy dinh hop Dai héi dong )
dong, bao gom ca thu tuc biéu quyet

1. Co6 déng can dwgc thong tin diy di va kip thoi vé thoi gian, dia diém
va chwong trinh ciia cic Dai hdi dong c6 dong ciing nhwr thong tin diy
di va Kip thoi vé cac van dé can dugc thong qua tai cac dai hoi nay.

2. Cic quy trinh va thii tuc ciia Pai hdi dong c6 dong phai dam bao sw doi
xir binh ding véi moi ¢6 dong. Cac thii tuc ciia cong ty khong dwoc giy
khé dé hoic phit sinh chi phi khong cén thiét khi biéu quyét.

Quyén tham gla dai h01 dong b dong 1a quyen co ban cua ¢ dong. Ban diéu hanh
Va nha dau tu ndm quyén kiém soat d6i khi c6 tim cach ngin can nha du tu khong
nam quyén kiém soat va nha dau tu nudc ngoai tic dong t6i cac quyét dinh chién
lugc ciia cong ty. Mot s6 cong ty thu phi ddi v6i hoat dong biéu quyét. Mot s6
khac gdy trd ngai bang cach cAm biéu quyét qua dai dién dugc uy quyén va quy
dinh ¢c6 dong phai c6 mat tai Pai hoi dong ) déng méi dugce biéu quyét, t6 chuc
hop & dia diém xa x6i, va chi cho phép biéu quyét bang cach gio tay. Ngoai ra
mot s6 thi tuc ngan tré khac ciing c6 thé khién quyén sé hiru khong thé thyuc hién
duge. Tai lidu phuc vu biéu quyét c6 thé duoc giri qué sat thoi diém hop Pai hoi
ddng cd déng nén nha dau tu khong cé da thoi gian xem xét va tham khao y kién.
Nhiéu cong ty & cac qudc gia tim cach phat trién cac kénh truyén dat thong tin
va ra quyét dinh tSt hon véi ¢ dong. Can khuyén khich cac cong ty nd luc g bo
nhing rao can d6i v6i viéc tham gia Pai hoi ddng cd dong va khudn khé quan tri
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cong ty phai tao diéu kién thuan 1oi cho viéc sir dung biéu quyét vang mat dién ti,
bao gdm viéc gui tai li¢u ¢ uy quyén bang dién tir va hé thong xac nhén phleu bau
dang tin cay. O nhitng qudc gia ma viéc thyc thi cua khéi tu nhan con yéu kém,
co quan quéan 1y nén gitt vai trd giam thiéu cac thong 18 biéu quyét khong hop 1y.

3. Cb dong phai cé co hdi chat van Hoi dong Quin tri, ké ca cac cau hoi
lién quan téi kiém toan ddc 1ap hang nim, kién nghi cac vin dé dwa
vao chwong trinh nghi sy ciia Pai hoi dong ¢ dong, va dé xuit cac gidi
phap trong gi¢i han hop ly.

Dé khuyén khich viéc tham gia ctia ¢ dong vao Dai hoi dong c6 dong, nhiéu thé ché
ludt phap d tao diéu kién thuan loi hon cho c6 dong trong viéc kién nghi cac van
dé dua vao chuong trinh nghi su bang cach don gian hoa thii tuc dé trinh sira d6i va
dé xuét giai phap, va giri cau hoi trude khi Dai hoi dong cb dong duoc tién hanh va
duoc Ban diéu hanh va thanh vién Hoi dong quan tri tra 1o1. Co dong phai duogc dat
cau hoi lién quan dén bao céo kiém toan doc 1ap. Cac cong ty ciing ¢6 thé ap dung
nhiing bién phap thich hop dé dam béo cc quyén nay khong bi lam dung. Vi du, s&
13 hop 1y khi quy dinh dé xuat giai phap ciia ¢ dong chi duorc dua vao chuong trinh
nghi sy khi g1a1 phép d6 dugc su ung ho cua cac co dong nim glu mdt phin gla tri
thi truong nhét dinh, hodc mot ty 16 phan tram cb phan hodc quyén biéu quyet nhét
dinh. Kh1 xac dinh cac nguong nay can xem xét muc do tap trung so hiru dé dam
bao rang cb dong thiéu sb thyc té khong bi ngan can khi d& xuat cac vn dé dua vao
chuong trinh nghi sy. H6i dong Quan tri phai thyc thi cac Nghi quyét ciia cd dong
duoc thong qua trong tham quyén ciia Pai hoi dong ¢ dong.

4. Phai tao diéu Kién cho c6 dong tham gia hiéu qua vao viéc ra cic quyét
dinh quan trong vé quan tri cong ty, vi du viéc dé cir va bau chon thanh
vién Hji ddng Quan tri. C6 dong c6 thé dwa ra quan diém ciia minh, ké ca
thong qua viéc biéu quyét tai dai hoi cd dong, doi véi chinh sach thii lao cho
thanh vién Hoi dong Quan tri va can b quén Iy chii chdt. Cac hop phin
¢6 lién quan dén c6 phiéu trong ké hoach thi lao cho thanh vién Hoi dong
Quién tri va ngudi lao dong phai dwoc sy chip thuén ciia cé dong.

Béu thanh vién Hoi dong Quan tri 1a quyén cd déng co ban. Bé qué trinh bau cir
¢6 hiéu qua, cd dong can dugc tham gia vao viée d& cir thanh vién Hoi dong Quan
tri va biéu quyét cho tung Gng ch vién hoéc cac danh sach 1’rng cu vién khac nhau.
Pé thyuc hién didu nay, & mot s6 quéc gia, cb dong dugce tiép can cac ta1 lidu biéu
quyet cua cong ty guri cho ¢6 dong, mic du doi khi cling dat ra mot sé diéu kién
nhét dinh dé ngan ngua lam dung. bdi véi viee dé cur ung vién, Hoi dong Quan
tri ctia nhiéu cong ty thanh lap ty ban dé cir && dam bao tuén thi quy trinh dé cir
da duoc xay dung va dé tao diéu kién thuan loi va t6 chirc hiéu qua viéc tim kiém
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mot Hoi ddng Quan tri can bé'tng va cé trinh d9. Viéc thanh vién Hoi ddng Quan tri
ddc 1ap c6 vai tro then chdt trong Gy ban nay duogc coi 1a mot thong 16 tét. Bé cai
tién qud trinh bau ctr hon nita, B6 Nguyén tdc ciing yéu cau phai cong bd day du
thong tin vé kinh nghiém va 1y lich ciia cac tmg ctr vién Hoi dong Quan tri va quy
trinh dé ctr, vi viée nay sé gitip cung cip day du thong tin cho viéc danh gia nang
luc va su phu hop cia ting tng cir vién. Viéc cong bd thong t1n vé moi vi tri Hoi
ddng Quan tri khac ma tmg cir vién d6 ndm gitr, va & mot s6 qudc gia thi ca cac vi
tri ma ung ctr vién d6 dugc dé cu, ciing 13 thong 16 tét.

Bé Nguyén tic yéu cau cong bd thong tin vé chinh sach thu lao cho thanh vién
Hoi ddng Quan tri va Ban diéu hanh. Dic biét, diéu quan trong 1a c6 dong phai
biét chinh sach thu lao ciing nhu tdng gi4 tri lvong thuéng duoc thyuc hién theo
chinh sach nay. C6 dong ciing quan tim dén mdi lién hé giita murc thu lao va hiéu
qué ctia cong ty khi ho dénh gia nang luc cia Hoi dong Quan tri va cic pham chat
ho can trong cac ung ctr vién Hoi ddng Quan tri. Nhiing hinh thuc khac nhau cua
biéu quyét vé thu lao (biéu quyét rang budc hodc ¢b van, bao gdm trudc va/hoic
sau khi bd nhiém, thanh vién Hoi ddng Quan tri va/hoac lanh dao cép cao, canhan
va/hoac tdng thu lao, chinh sach thu lao va/hodc thu lao thuc té) dong mot vai tro
quan trong trong viéc truyén tai cuong do va sic thai tinh cam cua cd dong ddi véi
Hoi dong Quan tri. Ddi véi cac chuong trinh thudng ¢d phiéu hodc quyén mua cb
phiéu, do chung c¢6 kha ning pha lodng ¢ phiéu cong ty va 1a mot cong cu quan
1y ¢ tac dong manh mé, nén cac chwong trinh nay can dugc cd dong chip thuén,
d6i voi timg ca nhan hodc ddi véi toan b chwong trinh. Moi thay ddi quan trong
trong cac chinh sach phai duoc ¢ dong chip thuan.

5. C6 dong c6 thé biéu quyét truc tiép hay ving mit va viéc biéu quyét
true tiép hay vang mat déu c6 hi¢éu lwe ngang nhau.

V6i muc tiéu thuc ddy su tham gia ctia ¢d dong, cac quoc gia va/hodc cac cong ty
nén tan dung cong nghé thong tin trong biéu quyét, ké ca viéc biéu quyet an toan
bang phuong thire dién tir ¢ tit ca cac cong ty niém yet Bé Nguyén tic khuyén
ngh1 chap thuan biéu quyet qua dai dién dugc uy quyen Trén thyc té, viéc nha
dau tu co thé tin tuong bicu quyét qua dai dlen uy quyén do ho chi dinh 1a rit quan
trong d6i voi v1ec nang cao va bao vé quyen co dong Khuén khé quan tri cong ty
can dam bao rang dai dién dugc uy quyén phai biéu quyét theo dung huorng dan
clia nguoi iy quyen Tai cac nuoc ma cong ty duge phép dai dién uy quyén cho cb
dong, viéc cong b thong tin vé cach thirc Chii toa cudc hop (la ngum thuong tiép
nhan iy quyén cua cb dong thay mat cong ty) sé thuc thi quyen biéu quyet voi tu
cach 1a dai dién iy quyén khong c6 hudng dan biéu quyét ciia cd dong 1a rat quan
trong. Trudng hop Hoi dong Quan trj hodc Ban diéu hanh 1a ngudi dugc iy quyén
d6i voi quy huu tri ciia cong ty va chuong trinh ¢d phiéu thuéng ciia nguoi lao
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dong thi hudng dan chi dao biéu quyét cin duoc cong bd cong khai. Theo thong
1¢ t6t, c6 phiéu quy va cb phiéu cia cong ty do cac cong ty con ndm gitr khong c6
quyén biéu quyét, va cling khong duogc tinh vao s6 dai biéu t6i thiéu can c6 mit dé
phién hop duoc coi 1a hop I¢.

6. Can loai bo nhirng tré ngai doi véi viée biéu quyét tir nwée ngoai.

Nha dau tw nude ngoai thudng nam giir ¢d ph?m thong qua mot chudi trung gian
Cb phan thuong duoc giit trong tai khoan & mot t6 chirc chimg khoan trung gian, to
chirc nay lai c6 tai khoan & cac t chirc trung gian va trung tam luu ky & cac quoc
gia khéc trong khi cong ty niém yét lai & nu6c thir ba. Chudi trung gian xuyén québc
gia nay gay tro ngai dic biét ddi véi viéc quyét dinh cho phép nha dau tu nudc
ngoai sir dung quyén biéu quyét ciia ho, ciing nhu dbi véi qua trinh lién lac voi
nha dau tu d6. Bén canh d6, viée cac cong ty thuong giri thong bao moi hop trong
khoang thoi gian rat ngan khién 6 dong c6 rat it thoi gian chudn bi cho cudc hop
vél han ché kha néng ctia ho trong viéc dua ra quyét dinh diing din lién quan tdi cac
van dé can quyét dinh trong cudc hop. Piéu nay gay khé khin cho viée bleu quyet
tr nudc ngoal Khudn khé phap 1y quan tri cong ty phai 1am 13 ai c6 quyén kiém
soat quyén biéu quyét tir nudc ngoai va luc nao can don gian hoa chudi luu ky.
Ngoai ra, thoi gian thong bao can dam bao rang nha dau tu nudc ngoai thuc sy ¢6
co hoi thuce hién chire ning s hitu ctia ho gidng nhu nha du tu trong nude. Dé tao
diéu kién thun loi hon nita cho nha diu tu nudc ngoai biéu quyét, luat 18 va thuc
tién quan tri cong ty phai cho phép ho tham gia thong qua cac phuong tién sir dung
cong nghé hién dai theo cach thirc khong phan biét ddi xu.

D. Ciéc ¢b dong, bao gom ca co dong té chirc, phai dwoc trao doi y kién véi
nhau vé cic van dé lién quan téi quyén c6 dong co' ban nhu da néu trong
B§ Nguyén tic nay, trir trweong hop ngoai 1€ nham ngéan ngira lam dung.

Tir lau nguoi ta d nhan thiy ring ¢ cac cong ty c¢6 s hitu phén tan, s6 cd phan
mot cd dong ca nhan s& hiru trong cong ty c6 thé qua nho dé ngubi d() dau tu chi
ph1 va thoi g1an vao gidm sat hoat dong cong ty. Ngoai ra, néu cac c6 dong nho
dau tu ngudn luc vao cac hoat dong nhu vy thi nhu‘ng ¢b dong khac ciing duoc
hudng lgi ma khong phéi dong gop gi (ho 1a “ngudi ngoi khong huong 1oi”). Tac
dong nay, duoc cho 1a 1am giam dong co giam sat, c6 18 khong phai 1a van d& cua
) dong td chuc, dic biét 1a td chuc tai chinh hoat dong uy thac, khi quyét dinh
6 nén ting ¢d phan ndm giit cta ho trong mot cong ty va try thanh mot ¢ dong
16n, hay don gian 1a nén da dang hoa danh muc. Tuy nhién, cac chi phi khéc lién
quan t6i viéc s& hiru mot s6 lwong ¢d phan 16n trong mot cong ty c6 thé van cao.
Trong nhiéu trudng hop, nha dau tu t6 chirc khéng nam giit luong cb phan 16n vi
vuot qua kha nang ciia ho hodc n6 doi hoi dau tu qua nhidu vén vao mot cong ty
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hon va ho can than trong. Dé khic phuc nhuogc diém do da dang hoa dau tu nay,
cac nha dau tu td chirc can dugc phép, tham chi nén khuyén khich ho hop tac va
phé)i hop hoat ddng trong viéc dé ctr va bau chon thanh vién Hoi déng Quan tri,
dé xuét cac van dé dua vao chuong trinh nghi sy va trao ddi truc tiép véi cong ty
dé nang cao chét luong quan tri cong ty. Noi chung, ¢6 déng phai dugc phép trao
d6i thong tin véi nhau ma khong phai tudn theo cac thu tuc phap 1y vé iy quyén.

Tuy nhién, ciing phai thira nhan rang hop tac giita cac nha dau tu ciing c6 thé
dugc st dung dé thao tang thi trudong va gianh quyén kiém soat cong ty ma khong
phai tuan thit moi quy dinh vé thau tom hay cong b thong tin. Ngoai ra, sy hop
tac ciing ¢6 thé nhim muc dich né tranh luat canh tranh. Tuy nhién, néu hop tac
khong lién quan t6i cac van dé vé quyén kiém soat cong ty, hay khong gay ton hai
t1 hiéu qua van hanh va cong bang cua thi trudng, thi viéc hop tac d6 ¢6 thé nang
cao hiéu qua thuc thi quyén s hiru. Dé viéc nay dugc rd rang giira cac cd dong,
co quan quan ly co thé ban hanh huéng dan vé cac hinh thirc phéi hop va thoa
thuan ciu thanh hogc khong ciu thanh hanh dong lién két phdi hop dé trong cac
quy dinh v& thau tom va cac quy dinh khéc.

E. Tét ca cac ¢6 dong cung loai cAn dwge ddi xir binh ding nhw nhau. Nhitng
o ciu von va théa thuin cho phép mét s6 c6 dong nam giir quyén kiém
soat khong twong ing véi ty 1¢ c6 phan ma he sé hiru phai dugc cong bd
cong khai.

1. Moi c6 phiéu cing loai déu cé quyén nhu nhau. Nha diu tw cin dwoc
cung cip day dii thong tin vé cac quyén gin lién véi tit ca cac dot phat
hanh va loai c6 phiéu truwdc khi ho mua. Bit ctr thay ddi nao vé quyén
biéu quyét phai dwogc cic ¢6 dong sé hiru loai ¢6 phiéu bi znh huéng
bt lgi béi su thay dbi do thong qua.

Co ciu von tdi wu nhat cta cong ty duoc quyét dinh tét nhat boi Ban diéu hanh va
Hoi df”)ng Quan tri, voi su df”)ng thuan cua cd dong. Mot s6 cong ty phat hanh cd
phiéu wu dai c6 quyén uu tién lién quan td1 viéc hudng lgi nhuan phén b6 cuia céng
ty nhung thuong co quyen biéu quyét han ché hoic khong co quyen biéu quyet
Cac cong ty ciing c6 thé phat hanh chung chi tham gia hay ¢ phiéu c6 quyén
biéu quyét han ché hodc khéong cé quyén biéu quyet va cac loai chung khoan nay
thudong duogc giao dich voi gia khac véi gia cna cb phiéu co day du quyén biéu
quyét. Tat ca cac co cau niy co thé ¢6 hidu qua trong viéc phan bd rui ro va phan
thuong nham mang lai lgi ich tot nhat cho cong ty v&i chi phi tai chinh thap.

Nha déu tu c6 thé yéu ciu duoc cung cap thong tin vé quyén biéu quyét cua ho
trude khi dau tu. Sau khi da dau tu thi quyén cta ho khong dugc thay doi trir phi
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nhing c6 phiéu c6 quyén biéu quyét c6 co hoi tham gia vao quyét dinh thay d6i
nhimg quyén d6. Dé xuat thay d6i quyén biéu quyét cua cac dot va loai ¢b phiéu
khac nhau can dugc thong qua tai Pai hoi dong cd dong bang biéu quyét da sb
theo ty 18 da quy dinh (thuong 14 cao hon) ctia cac cd dong nam giit c6 phiéu bi
anh huong do.

2. Can yéu cau cong bo co cau von va théa thuin kiém soat.

Mt s6 co céu von cho phép mot cd dong ndm giit quyén kiém soat cong ty khong
tuong ng voi ty 18 ¢ phan ma ho so hitu trong cong ty. Cac co cau kim ty thap,
so hitu ¢b phan chéo va cb phan v6i quyén biéu quyét han ché hodc cb phan véi
nhidu quyén biéu quyét c6 thé dugc sir dung dé giam bot kha ning tac dong toi
chinh sach cong ty cuia cac c¢b dong khong co quyén kiém soat.

Ngoai quan hé sé hitu, con c6 cac cong cu khac c6 thé anh hudng téi viée kiém
soat cong ty. Thoa ude cb dong thuong 1a cach phd bién giup cic nhom cb dong,
ma ting c4 nhan c6 thé chi nim gitr mot phan nhé cb phin, hoat dong lién két phdi
hop dé tao thanh mét da sb c6 anh hudng 16n hodc it nhat 1a khdi ¢ dong riéng 1é
16n nhat. Thoa udc c6 dong thuong dem lai cho ngudi tham gia thoa wéc quyén
vu ddi mua ¢d phiéu néu c6 dong khéc trong thoa uéec mudn ban. Céac thoa udc
nay ciing c6 thé bao gdm cac diéu khoan yéu cau ngudi tham gia khong ban cb
phan trong mot khoang thoi gian nhét dinh. Thoa wdc cd dong c6 thé bao ham cac
vAn d& nhu cach thace biu chon Hoi déng Quan tri hodac Chu tich Hoi déng Quan
tri. Thoa udc ciing bat budc nguoi tham gia phai biéu quyét theo ca khdi. Mot sd
qudc gia nhan thdy can phai giam sat chit ch& nhirng thoa ude ndy va can gi6i han
thoi gian cta cac théa ude.

Gi6i han biéu quyét han ché s6 lugng phiéu bau cia mot cb dong bat ké sb lwong
b phan nguoi d6 c¢6 thé thuc su so hiru. Vi vy gidi han biéu quyét phan chia lai
quyén kiém soat va c6 thé anh hudng toi dong luc tham gia dai hoi ¢ dong cua
cac cb dong.

Do kha nang chi phéi kha 16n cua cac cong cu nay trong viéc phén chia lai anh
huong cua ¢b dong dbi vi chinh sach cong ty, cd dong c6 du ly do dé yeu cdu cac
co cau von va théa udc nhu vay phal dugc cong bb. Cong bd thong tin vé nhung
chuong trinh nay ciing cho phép ¢ déng va nha diu tu tiém ning ra quyét dinh
v6i day du thong tin hon (xem Chuong V.3).

F. Giao dich véi cac bén lién quan phai dwoc phé duyét va tién hanh theo
cach c6 thé bao dam viéc quan Iy chit ché ddi véi xung ddt loi ich va bao
vé quyén ciia cong ty va co dong.
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II. QUYEN CUA CO PONG, bOI XU CONG BANG VOI CO BPONG
VA CAC CHUC NANG SO HUU CO BAN

1. Xung dét lgi ich tiém tang trong giao dich véi cic bén lién quan nén
dwgec gidi quyet.

Viéc lam dung giao dich cac bén lién quan 1a mdt véAn dé chinh sach quan trong &
tat ca cac thi truong, nhung dic biét & nhimg thi trudng ma sé hitu cia cong ty cd
tinh tap trung va cac nhom cong ty chiém wu thé. Viéc cAm nhimg giao dich nay
thuong khong phai 1a mot giai phap vi thuc chat khong c6 gi sai trai khi tham gia
giao dich véi cac bén co lién quan, mién 1 xung dot loi ich tiém an trong nhiing
giao dich d6 duogc giai quyét diy di, ké ca thong qua giam sat va cong bd thong
tin pht hop. Diéu nay con tré nén quan trong hon trong trudng hop c6 mot ty 18
thu nhap va/hodc chi phi dang ké xuat phat tir giao dich véi cac bén lién quan.

Céc qudc gia nén thiét 1ap mot khuon khd hiéu qua dé canh bao 16 rang nhiing
giao dich nay. Khuon khé nay s& bao gém nh&ng dinh nghia rong nhung chinh
xac vé bén lién quan cung nhu cc nguyén tic dé bo qua nhing giao dich nay khi
khong mang tinh trong yéu vi nhitng giao dich d6 khong vuot qué ngudng can phe
duyét trude, co thé duoc coi 1a giao dich thuong xuyén va dién ra theo cac diéu
khoan thi trudng c6 thé thim dinh hodc dién ra véi cac cong ty con trong trudng
hop khdng c6 loi ich cu thé nao cﬁa mot bén lién quan. Sau khi giao dich vdi bén
lién quan dugc xac dinh, cac quoc gia thiét lap quy trinh phe duyét dé co thé giam
thiéu kha ning tiéu cuc. O phin 16n cac qudc gia, phé chudn ciia Hoi dong Quan
tri duoc coi la quan trong, déc biét 1a vai tro cta thanh vién Hoi dong Quan tri doc
1ap, hoac yéu cu dé Hoi ddng Quan tri chiing minh lgi ich cia giao dich ddi véi
cong ty. C6 dong ciing cb thé dugc phép cb vai trd trong viéc phé duyét nhiing
giao dich nhat dinh, tuy nhién nhiing c6 déng c6 loi ich lién quan s& khong duoc
tham gia.

2. Thanh vién Hoi ddong Quan tri va Ban diéu hanh phai cong bd cho Hoi
ddng Quan tri biét ho 6 lgi ich dang ké hay khong trong moi giao dich
hay van dé anh huéng trye tiép t6i cong ty, cho du 1a truc tiép, gian
tiép hay thay miit cho bén thit ba.

Thanh vién Hoi ddng Quan trj va cac can bd quan Iy chii chét cia cong ty co nghia
vu thong bao cho Hoi dong Quan tri khi ho c6 quan hé kinh doanh, gia dinh hay
quan hé khac ngoai cong ty c6 thé anh huong dén danh gia cua ho ddi voi mot
g1ao dich hay mot van dé nao do6 cua cong ty Cac quan hé dac biét nhu vay bao
gdm viée cac glam dbe va thanh vién Hoi dong Quan tri ¢6 quan hé voi cong ty
thong qua lién két voi mot cb dong & vi tri ndm quyén kiém soat. Khi d cong b
loi ich dang ké lién quan dén mot van dé hay mot giao dich nao do, thong 1¢ tdt 1a
c4 nhan d6 khong tham gia vao bét ky quyét dinh nao lién quan dén giao dich hay
van dé d6 va quyét dinh ctia hoi ddng quan tri can tranh dap ung cac loi ich d6 va/
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II. QUYEN CUA CO PONG, POI XU CONG BANG VOI CO BONG
VA CAC CHUC NANG SO HUU CO BAN

hodc can giai thich cho lgi ich cta giao dich doi voi cong ty, chi yéu bang cach dé
cap dén diéu khoan cua giao dich.

G. Co dong thiéu s6 phai dwgc bio vé khéi cac hanh dong lam dung truc tiép
hoac gian tlep béi hoac vi lgi ich chaa cac cb dong nam quyen kiém soat va
ho cin ¢c6 cac phwong tién Khiéu nai hiéu qua. Phai cAm cac giao dich truc
loi ca nhan.

Nhiéu cong ty dai ching va nlem yet ¢6 c6 déng 16n ndm quyén k1em soat. Trong
khi sy c6 mit cia ¢ dong ndm quyén kiém soat co thé 1am giam van dé dai dién
(vAn d& khi chu so hitu tai san khong truc tiép quan 1y va phai thué ngudi quan ly
tai san), giup giam sat Ban diéu hanh chat ché hon thi nhiing yéu kém trong khudn
kho phép 1y va quéan 1y c¢6 thé dan toi viéc lam dung cac c6 dong khac trong cong
ty. Cac giao dich truc lgi ca nhan xay ra khi cac ca nhan c6 quan h¢ than thiét véi
cong ty, bao gdom cd dong ndm quyén kiém soat, lgi dung cac quan hé d6 va gay
t6n hai cho cong ty va nha dau tu.

Kha niang lam dung gia ting khi hé théng phap 1y cho phép, va thi truong chip
nhan, c6 dong nim quyén kiém soat thyc hién mirc do kiém soat khong tuong tmg
voi muc do rii ro ma ho phai chiu voi tu cach la cha sé hitu bz‘ing cach lgi dung
cac cong cu phap 1y dé tach quyén s hitu khoi quyén kiém soat nhu co ché kim
tur thap va quyén da biéu quyét. Viéc lgi dung nay co thé duoc thuc hién bing
nhiéu cach, bao gdbm viéc bon rat loi nhuén c4 nhan truc tiép thong qua tra lwong
thudng cao cho cac thanh vién gia dinh va cong su, giao dich voi cac bén lién quan
khong duoc kiém soat, thién kién co hé thdng trong viéc dua ra cac quyét dinh
kinh doanh, va thay d6i co ciu von théng qua viéc phat hanh uu dii cac c¢d phiéu
lam lgi cho ¢ dong nam quyén kiém soat.

Ngoai viéc cong bd thong tin, yéu té then chdt dé bao vé quyén ctia cd dong thiéu
s6 1a trach nhiém trung thanh cua thanh vién Hoi ddng Quan tri di voi cong ty va
tat ca co dong. Trén thuc té, viéc lam dung c6 dong thiéu s6 duoc phat hién nhiéu
nhét tai cac quoc gia ¢6 khudén kho phap ly Va quan 1y trong linh vuc nay con yeu
kém. Van dé nay dic biét nay sinh & mot sé qubc gla noi c6 nhiéu tap doan kinh
té, va trach nhiém trung thanh cua thanh vién Hoi dong Quaén tri v6i ¢6 dong dugce
quy dinh khong rd rang va thdm chi dugc hiéu 1 trach nhiém ddi véi tap doan.
Trong trudng hop ndy mét sd qubc gia dang chuyén sang kiém soat cac tic dong
tiéu cuc, trong sd d6 ¢6 phuong thirc quy dinh rang giao dich ¢6 lgi cho cong ty
khéc trong tap doan phai dugc bu dip bang loi nhudn tuong tmg tir cic cong ty
khéc cua tap doan.
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II. QUYEN CUA CO PONG, bOI XU CONG BANG VOI CO BPONG
VA CAC CHUC NANG SO HUU CO BAN

Céc diéu khoan phd bién khac nham bao vé ¢d dong thiéu s6 duoc ching minh 1a
hiéu qua bao gdm quyén wu tién mua trude c¢d phiéu, biéu quyét da sb tuyét dbi
v6i mot s6 quyét dinh nhat dinh ciia ¢6 dong va kha néng sir dung bau don phiéu
dé chon thanh vién Hoi dong Quan tri. Trong mot so truong hop cu thé, mot so
quoc gia quy dlnh hoidc cho phép ¢ dong nim quyén kiém soat mua lai tit ca cb
phin cia cac ¢d dong con lai voi muc g1a do mot co quan dinh gia doc lap xac
dinh. Piéu nay dac biét quan trong khi c6 dong nim quyen kiém soat quyét dlnh
huy niém yét cong ty. Cac bién phap khac dé cai thién quyén cua c6 dong thiéu sb
bao gdm cac hanh dong kién phai sinh va tap thé. Mot sd co quan quan 1y da thiét
1ap co ché khiéu nai, va mot s6 co ché c6 kha ning hd trg cac khiéu kién thong
qua viéc cong bd thong tin va/hodc tai tro lién quan. V&i muc dich chung 14 ning
cao d0 tin cdy cuia thi truong, viéc lua chon va xay dung t6t nhat cac diéu khoan
khac nhau dé bao vé c6 dong thiéu sd can dya vao khuon khd quan 1y chung va
hé théng phap 1y quéc gia.

H. Thi treong mua ban sap nhip cong ty phai dugc phép hoat dong mét cach
hiéu qua va minh bach.

1. Cac quy dinh va thi tuc dbi véi viéc thau tém quyén kiém soat cong ty
trong thi trwdong von va cac giao dich bat thudng nhu sap nhﬁp va ban
phin 16n tai san clia cong ty phal dugc quy dinh va cong bd rd rang dé
cAc nha dau tu hiéu dwgc quyén va su trg giap d6i véi minh. Cac glao
dich phai dién ra véi mirc gia minh bach va trong diéu kién cong bing,
bao vé quyén loi ciia tit ca cac co dong theo loai ciia ho.

2. Khong duoc sir dung cic cong cu chong thau tom dé bio vé Ban diéu
hanh va H§i dong Quan tri khéi trach nhi€ém gidi trinh cia ho.

O mot sé quéc gia, cong ty duoc sir dung cac cong cu chdng thau tom. Tuy nhién,
ca nha dau tu va thi truong chimg khoan déu bay t6 quan ngai vé kha ning sir
dung rong rai cac cong cu chdng thau tom c6 thé 1a mot trd ngai 16n ddi véi chire
ning cua thi truong trong viée kiém soat cong ty. Trong mot so trudng hop, cac
cong cu thau tom chi don thuan 1a cong cu bdo vé Ban diéu hanh hodc Hoi déng
Quan tri khoi su giam sat cta c6 dong. Khi thuc hién bat ky cong cu chdng thau
tom nao hodc khi déi pho véi cac dé xuét thau tém, trach nhi¢ém cua H6i déng
Quan trj d6i voi cb dong va cong ty van phai la quan trong nhat. Mot s6 thé ché
quy dinh céac phuorng an rat von cho nhing cb dong c6 bat dong ¥ kién trong
truong hop tai chu trac 16n d6i véi cong ty, bao gorn sap nhap va hop nhat.
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[1I. CAC NHA PAU TU TO CHUC, THI TRUONG CHUNG KHOAN,
VA CAC TRUNG GIAN KHAC

Khuén khé quén tri cong ty nén dwa ra cdc chinh sich khuyén khich hop Iy
trong suot chuoi dau tw va tao diéu kién cho thi truong chirng khodn hoat djong
dé ho tro cdi thién quadn tri cong ty.

Dé tré nén hiéu qua, khudn khd phép 1y va quy dinh vé quan tri cong ty phai dugc
xdy dyng sat véi tinh hinh thuc té cta nén kinh té noi khuén kho d6 s& duoc ap
dung. O nhiéu quéc gia, quan tri cong ty va quyén s& hitu thyc té khong con 1a moi
quan hé don gian va téi vu giita hiéu qua hoat dong ciia cong ty va thu nhap cua
ngudi huong loi cudi cing 1 ¢b dong. Trén thyc té, chudi dau tu thuong dai va
phire tap, voi vo sb cac trung gian giita ngudi hudng loi cudi cing va cong ty. Su
hién dién ctia cac trung gian trong vai trd bén ra quyét dinh doc 1ap c6 anh hudng
dén viéc khuyén khich va kha ning tham gia quén tri cong ty.

Ty 18 cac khoan dau tu von do cac nha dau tu to chirc nim giit nhu quy twong hd,
quy huu tri, cong ty bao hiém va quy dau co di gia ting dang ké, va phan nhiéu
trong sd tai san d6 duoc cac cong ty quan 1y tai san chuyén nghiép quan ly. Kha
nang va sy quan tim cia cac nha dau tu to chirc va cong ty quan 1y tai san trong
viéc tham gia vao quan tri cong ty ciing rat khac nhau. D6i voi mot sé cong ty, viée
tham gia vao quan tri cong ty, bao gém viéc thuc hién quyén biéu quyét, la mot
phan hién nhién trong mo hinh kinh doanh. Nhiéu cong ty khéc lai ¢6 thé cung
cép cho ngudi hudng loi va khach hang mét mé hinh kinh doanh va dau tu khong
khuyén khich sir dung ngudn lyc dé tré thanh cb dong chu dong. Néu sy tham gia
ctia c6 dong khong phai 1a mot phan trong mé hinh kinh doanh va chién lugc dau
tu, cac yéu cau tham gia bat budc, ching han thong qua biéu quyét, c¢6 thé khong
hi€u qua va dan t6i viéc thuc hién chiéu 1€.

Bé Nguyén tic khuyén nghi cac nha diu tu td chirc cong bd chinh sach lién quan
dén quan tri cong ty. Tuy nhién, biéu quyét tai dai hoi c6 dong chi 1a mot kénh
tham gia cua ) dong. Lién hé tryc tiép va d6i thoai v6i Hoi déng Quan tri va Ban
diéu hanh 1a nhimg hinh thl'rc tham gia khéc cﬁa cb déng thui)rng xuyén duogc st
dung. Trong nhung nim gan day, mot sO qudc gla da bt ddu can nhic viéc ap
dung céc quy tac vé tham gia ctia ¢ dong (“quy tic trach nhiém quan 1y”") ma cac
nha dau tu t chirc duge moi ty nguyén dang ky.

A. Cac nha dau tw td chirc hoat dong iy thac cin cong bd thong tin vé chinh
sach quan tri cong ty va bi€u quyet doi voi cac khoan dau tw ciia hg, bao
gom cac thi tuc quyét dinh viéc sir dung quyén biéu quyét cia ho.

Hiéu qua va do tin cdy cua toan bo khudn khd quan tri cong ty va giam sat cong

ty phu thudc phan 16n vao muc do sin sang va kha ning cua nha dau tu to chic
trong viéc sit dung quyén cd dong va thyc thi cé hi¢u qua chitc nang s¢ hitu cua
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III. CAC NHA PAU TU TO CHUC, THI TRUONG CHUNG KHOAN,
VA CAC TRUNG GIAN KHAC

ho trong cong ty ma ho dau tu. Nguyén tic nay khong quy dinh viéc cac nha dau
tu t6 chirc biéu quyét cd phan ciia ho nhu thé nao nhung doi hoi phai cong bd
thong tin vé cach thirc ho thyc thi quyén so hitu ¢6 tinh dén hiéu qua chi phi. Ddi
v6i td chirc hoat dong uy thac nhu quy huu tri, cic chwong trinh dau tu tap thé va
mot s6 hoat dong ciia cong ty bao hiém, va cac nha quan Iy tai san dai dién nhiing
cong ty nay, quyén biéu quyét c6 thé duoc coi 1a mot phan gia tri cua khoan dau
tu duoc thyc hién thay mat khach hang. Viéc khong thuc hién quyén s6 hitu co thé
gdy thua 16 cho nha dau tu, vi vay ho can dugc théng bao vé chinh sich ma nha
dau tu td chire s& thuc hién.

O mot vai qudc gia, yéu cau cong bd thong tin cho thi trudng vé chinh sach quan
tri cong ty rat cu thé va bao gdm quy dinh phai c¢6 chién luoc rd rang lién quan téi
truong hop mot to chirc s& can thiép vao mot cong ty; phuwong thirc ho st dung dé
thuc hién nhitng can thi€p nhu vay; va ho s€ danh gia hiéu qua cta chién lugc d6
nhu thé nao. Viée cong bd hd so biéu quyét thuc té duoc coi 1a mot thong 1€ tdt,
dac biét khi mot t0 chuc di cong bd chinh sch biéu quyét. Thong tin can duge
cong bd cho khach hang cua ho (chi lién quan t6i cd phiéu cua timg khach hang)
hodc ddi véi cac nha tu van ddu tu cia cong ty ddu tu da dang ky thi thong tin can
dugc cong bd cho thi truong. Mot bién phap bd sung cho viéc tham gia dai hoi )
dong 1a to chirc d6i thoai thuong xuyén vdi cac cong ty trong danh muyc dau tu.
Dbi thoai nhu vay giita nha dau tu to chtc va cc cong ty can duge khuyén khich,
mic du trach nhiém ciia cong ty 1a d6i xir binh dang voi cac nha dau tu va khong
tiét 16 thong tin cho nha dau tu t6 chirc néu nhu thong tin nay khong dwoc cong
bd cung lc cho thi trudng. Vi vay, thong tin bd sung do cong ty cung cap thuong
bao gém thong tin chung co ban vé thi truong trong d6 cong ty hoat dong va giai
thich thém vé thong tin ma thi truong da biét.

Khi cac nha dau tu to chtic xdy dung va cong bd mot chinh sach quan tri cong ty,
ho ciing phai danh ngudn nhan Iyc va tai chinh hop 1y dé thyuc thi chinh sach d6
hiéu qua theo cach ma ngudi thu huong chinh sach va cong ty ma ho dau tu mong
muén. Thue chit va viéc thuc hién trén thuc t& mot chinh sach quan tri cong ty
chu dong bdi cac nha dau tu to chirc, ké ca van dé bd tri nhan su, phai dugc cong
bd minh bach dbi v6i khach hang, vi khach hang tin tuéng cac nha dau tu to chirc
c6 chinh sach quén tri cong ty chu dong.

B. Viéc biéu quyét cé thé dwoe thywe hién béi cac to chire lru ky hodc bén
dwoe chi dinh theo dinh hwéng ciia ¢d dong s hitu ¢ phiéu.

Céc t6 chirc luu ky nam gitr chig khoan trong vai tro dai dién cho khach hang
khong nén dugc phép biéu quyét doi voi nhiing chung khoan d6 trur trudng hop
da duogc chi thi cu thé dé 1am diéu d6. O mot sO qudc gia, cac yéu cau niém yét
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[1I. CAC NHA PAU TU TO CHUC, THI TRUONG CHUNG KHOAN,
VA CAC TRUNG GIAN KHAC

bao g6m mot danh muyc rong rai cac hang muc ma td chirc luu ky khong duoc biéu
quyét néu khong co chi thi, trong khi dé ngo kha ning nay cho nhimg hang muc
thong thudng nhét dinh. Can c¢6 quy dinh yéu cau t6 chirc luu ky cung cap cho cb
d6ng thong tin lién quan téi cac lya chon ciia ho trong viée sir dung quyén biéu
quyét. C6 dong co thé chon cach tu biéu quyét hodc iy quyén toan bd quyén biéu
quyét cho t6 chirc luu ky. Hodc ¢d dong c6 thé chon cach dwa vao thong tin vé tat
ca cac van dé can biéu quyét ciia c6 dong sip ti va quyét dinh biéu quyét mot sb
va ity nhiém mot s6 quyén biéu quyét cho t6 chirc luu ky.

Nguoi nam giit chtng chi luu ky ciing phai ¢6 cac quyén tuong tu va c6 co hoi
thyuc té dé tham gia vao quan trj cong ty gidng nhu mot ¢d déng. Khi ngudi nim
giit chimg chi lvu ky muén st dung dai dién iy quyén thi ngén hang luu ky, vin
phong ty thac hay t6 chic twong duong can cung cap kip thoi dai dién ty quyén
cho nguoi ndm giit chimg chi luu ky. Nguoi nam giit ching chi lvu ky phai c6
quyén ban hanh huéng dan biéu quyét c6 hiéu luc dbi voi ¢ phiéu ma to chirc luu
ky hay ay thac thay mat ho nim gi.

Can luu ¥ rang nguyén tic nay khong ap dung cho viéc thuc hién quyén biéu
quyét boi nguoi duoc ty thac quan 1y tai san hodc ca nhan khac hoat dong theo
nhitng chi dinh phép 1y dic biét (vi du, nguoi tiép quan cong ty pha san hay quan
tai vién).

C. Cac nha dau tw td chirc hoat ddng iy thac cin cong bd cach thirc quan ly
cac xung dot lgi ich quan trong c6 thé dnh hwéng téi viée thue hién cac
quyén sé hiru co ban lién quan t¢i cac khoan diu tw ciia ho.

Pong lyc dé nha diu tu trung gian biéu quyét va thuc hién cac quyén s hitu co
ban trong nhiéu trudng hop c6 thé khac véi chi dau tu truc tiép. Sy khac biét nay
d6i khi c6 thé do 1y do thuan tay thuong mai nhung ciing ¢ thé nay sinh tir xung
dot loi ich dic biét nghiém trong khi to chtre iy thac 1a mot chi nhanh hay cong ty
con cua mot to chire tai chinh khéc, dic biét 1a mot tap doan tai chinh phirc hop.
Khi nhitng xung d6t nhu vay nay sinh tir cac quan hé kinh doanh chu chét, vi du
thong qua mot hop dong quan 1y quy cho cong ty ma ho dau tu, thi chung can
dugc xac dinh va cong bd.

Dong thoi, cac nha dau tu to chire ciing can cong bd cac bién phap ho dang thuc
hién dé giam thiéu tac dong tiéu cuc tiém tang ddi véi kha nang thyc hién cac chir
ning sé hitu co ban ctia ho. Nhig bién phép nhu vay c6 thé bao gdm viéc tach
bach thudng do quan ly quy khoi cac khoan c¢6 lién quan tdi viéc thau tom nganh
kinh doanh m&i trong té chirc. CAu trac phi cho dich vu quan 1y tai san va dich vu
trung gian khac phai minh bach.
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III. CAC NHA PAU TU TO CHUC, THI TRUONG CHUNG KHOAN,
VA CAC TRUNG GIAN KHAC

D. Khuén khd quin tri cong ty phai yéu ciu cdc c6 vin ity quyén, nha phén
tich, mdi gi¢i, co quan xép hang va cic dbi twong khac thye hi¢n phan tich
va c6 vén lién quan dén quyét dinh ciia nha dau tw, cong bd va giam thiéu
xung dét lgi ich c6 thé din t6i ton hai dbi véi sw liém chinh cia nhirng doi
twong nay.

Chudi dau tu tir chii s¢ hitu cudi ciing tdi cac cong ty khong chi lién quan dén
nhiéu chu sé hitu trung gian. Chudi dau tu d6 con lién quan dén nhiéu nganh nghé
cung cap tu van va dich vu cho cac chi s¢ hiru trung gian. C5 van Gy quyén cung
cap khuyén nghi cho cac nha dau tu té chirc vé cach biéu quyét va ban dich vu
hd trg trong qua trinh biéu quyét chmh la co quan phu horp nhat xet tu khia canh
quan tri cong ty truc tlep Trong mot ) truong hop, c¢b van uy quyen cling cung
cap dich vu trr van lién quan dén quén tri cong ty cho céc cong ty. Nhitng nha cung
cap dich vu khac xép hang cac cong ty theo cac tiéu chi khac nhau vé quan tri cong
ty. Cac nha phén tich, méi gidi va cac co quan xép hang, thuc hién nhitng vai tro
tuong tu va dbi mat voi xung dot loi ich tiém tang.

Can nhic tam quan trong cua - va doi khi sy phu thude ddi véi - nhiéu dich vu
khéc nhau trong quan tri cong ty, khuén khé quan tri cong ty nén thic déy su liém
chinh cua cac nganh nghé nhu phéan tich, moi gioi, xép hang, va tu vén dai dién.
Khi dugc quan 1y mot cach phit hop, nhitng don vi nay c6 thé dong vai trd quan
trong trong viéc hinh thanh thong 1& quan trj cong ty tot. Pong thoi, xung dot loi
ich co thé phat sinh va anh hudng dén viéc dénh gia, nhu khi nha cung cip tu van
ciing tim cach cung cip cac dich vu khac cho cong ty, hodc khi nha cung cip co
loi ich trong yéu tryuc tiép trong cong ty hodc dbi thii canh tranh. Nhiéu qudc gia
da ap dung cac quy dinh hodc khuyén khich viéc cac bd quy tic dugc thiét ké dé
giam nhe nhiing xung dot lgi ich d6 hoac nhiing rui ro khac lién quan dén su liém
chinh, va quy dinh v& céc sip xép giam sat nha nudc va/hodc tu nhan.

Céc nha cung cap dich vu ¢d van ty quyén, trong trudng hop phu hop, nén cong
b6 mét cach cong khai va/hodc voi khach hang dau tu vé quy trinh va phuong
phap luan 12 nén tang cho cac khuyén nghi cta minh, va céc tiéu chi dbi v6i chinh
sach biéu quyét lién quan dén khach hang.

E. Giao dich ndi gian va thao ting thi trwomg phai bi cAm va cic quy dinh
phu hop phai dugc thuc thi.

Vi giao dich ndi gian dan dén thao ting thi trudng von nén cac quy dinh vé chimg
khoan, luét cong ty va/hodc luat hinh sy & da s6 quoc gia déu cam cac giao dich

loai nay. Nhitng giao dich ndy c¢6 thé duoc coi 1 hanh vi vi pham thong 1& quan
tri cong ty tot ciing nhu vi pham nguyén tac doi xir cong bang véi moi cd dong.
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[1I. CAC NHA PAU TU TO CHUC, THI TRUONG CHUNG KHOAN,
VA CAC TRUNG GIAN KHAC

Tuy nhién, hiéu qua cua 1énh cAm nhu vay lai phu thuéc vao mdt loat hanh dong
cudng ché thyc thi.

F. D6i v6i nhirng cong ty dwge niém yét & mot qudc gia khac véi qubc gia
noi thanh lap, cac ludt va quy dinh cong ty ap dung phai dwoc cong bd ré
rang. Trong truwong hop niém yét chéo, cac tiéu chi va thi tuc cong nhin
cac quy dinh niém yét ciia noi niém yét chinh phai minh bach va dwoc ghi
nhin ré rang bang vin ban.

Viéc cac cong ty dugc niém yét hodc giao dich & nhimng dia diém khac & mot quéc
gia khac voi quoc gia noi thanh 1ap dang ngay tro nen quen thudc. Piéu nay co the
khién cac nha dau tu cam thdy khong chéc chin vé cac nguyen tic va quy dinh vé
quan trj cong ty ap dung cho cong ty d6. Nhitng nguyén tic va quy dinh nay co thé
lién quan dén bat ky ndi dung gi, tir thii tuc cho t6i dia diém hop dai hoi co dong,
cho téi quyén ciia ¢6 dong thiéu sd. Do vdy, cong ty nén cong bd 13 rang vé luat
ap dung. Khi cac quy dinh chinh v& quan tri cong ty thudc pham vi didu chinh cua
mét qudc gia khac v6i noi giao dich, nhimg khac biét chinh phai dwoc ghi nhén.

Mot hiu qué quan trong nita cia tinh trang qudc té hoa va hoa nhap cac thi trudng
chimg khoén 12 tinh trang phd bién cta viéc niém yét thir cip ddi voi cong ty da
niém yét trén mot s& giao dich chimg khoan khac, goi 1a niém yét chéo. Cac céng
ty co niém yet chéo thuong thudc pham vi diéu chinh cua cac quy dinh va tham
quyén cua qudc gla noi ho mem yet chinh. Trong truong hop niém yét thi cip,
cac cong ty c6 thé duge mién mot so cac nguyen tic niém yet tai dia phuong dua
trén viéc cong nhan cac yéu cau vé niém yét va quy dinh vé quan tri cong ty cua
s& giao dich noi cong ty niém yét chinh. Céc thi truong chimg khoan nén cong bd
16 rang cac nguyén tic va thi tuc ap dung cho niém yét chéo va cac ngoai 18 c6
lién quan dén cac quy tic quan tri cong ty.

G. Thi trwong chirng khoan nén tao ra cach thirc xac dinh gia chirng khoan
mot cach cong bing va hiéu qua, 12 mdt phwong thirc dé thic diy quan tri
cong ty hi¢u qua.

Quén trj cong ty hidu qua nghia la c6 dong c6 thé giam sat va danh gia cac khoan
dau tu vao cong ty bang cach so sanh giira thong tin lién quan dén thi truong voi
thong tin cta cong ty vé trién vong va hiéu qua hoat dong. Khi ¢ dong tin ring
viée do6 s& c6 loi, ho co6 thé dung tiéng néi ciia minh dé c6 anh hudng dén hanh vi
ctia cong ty, ban c¢b phan (hodc mua c¢6 phiéu quy), hodc danh gia lai c6 phan cua
cong ty trong danh muyc. Do d6, cht luong va co héi tiép can thong tin thi trudng
bao gbém viée dinh gia khach quan va hiéu qué lién quan dén cac khoan déu tu 1a
hét sirc quan trong dé c6 dong co thé thuc hién dugc quyén ciia minh.
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IV. VAI TRO CUA CAC BEN CO QUYEN LQI LIEN
QUAN TRONG QUAN TRI CONG TY

Khuén khé quén tri cong ty phdi cong nhin quyén ciia cdic bén cé quyén lgi
lién quan da dwoc phdp ludt hay quan hé hop dong quy dinh va phdi khuyén
khich sw hop tdc tich cwc giita cong ty va cdc bén co quyé;n lgi lién quan trong
viéc tao dung tai sdn, viéc lam va sw phdt trién bén virng cua cdc doanh nghiép
vitng manh vé tai chinh.

Mot khia canh quan trong trong quan tri cong ty lién quan téi viéc ddm bao dong
v6n tir bén ngoai vao cong ty, ca von c¢b phan 1an vén vay. Quan tri cong ty ciing
lién quan dén viéc tim cach khuyén khich cic bén c6 quyén loi lién quan trong
cong ty thuc hién dau tu kinh té t8i wu vao ngudn nhén lyc va tai san cua cong
ty. Nang luc canh tranh va thanh cong 16n nhét cua cong ty 1a két qua cta nd luc
chung trong d6 c6 nhirng dong gop tir nhidu ngudn cung cap ngudn luc khac nhau
nhu nha dau tu, nguoi lao dong, chu ng, khach hang, nha cung Cép, va cac bén co
quyén loi lién quan khac. Cac cong ty can cong nhan sy dong gop cua cac bén co
quyén loi lién quan 12 ngudn lyc quy gia dé xay dung kha ning canh tranh va ting
loi nhudn cho cong ty. Vi vy mdi quan tdm lau dai cia cc cong ty 1a ddy manh
su hop tac gitra cac bén c6 quyén loi lién quan. Khudn khd quan tri cong ty phai
t6n trong loi ich cua cac bén co quyén loi lién quan va dong gop cua ho dbi voi
thanh cong lau dai cua cong ty.

A. Quyén ciia cic bén c6 quyén lgi lién quan dwoc phap luit quy dinh hoic
theo cac théa thuin song phwong phai dwoc ton trong.

Quyén cua cac bén cd quyén loi lién quan thudng dugc quy dinh boi phap luat (vi
dy, luét lao dong, luat kinh doanh, ludt thuong mai, ludt moéi truong, va luat pha
san) hodc cac quan hé hgp dong ma cac cong ty phai ton trong. Tuy nhién, ngay ca
& nhitng noi loi ich cta cac bén c6 quyén loi lién quan khong dugc phap luat quy
dinh thi nhiéu cong ty thudong cam két thém vé6i cac bén c6 quyén loi lién quan va
viéc quan tAm t6i danh tiéng va hiéu qua clia cong ty thuong doi hoi phai ghi nhan
nhig loi ich 16n hon cho cac ddi twgng nay. Di voi cac doanh nghiép da qudc
gia, mot s qudc gia huéng dan cac cong ty sir dung cuén Hudng din danh cho
cac Cong ty Pa Quéc gia dé thyc hién cac thi tuc thim dinh dé cap dén tac dong
ctia nhitng cam két do.

B. Khi lgi ich ciia cAc bén c6 quyén lgi lién quan dwgce phap luit bao vé, cac
bén co6 quyen lgi lién quan phai c¢6 co hoi dwgc khieu nai hiéu qua khi

quyén lgi ciia ho bi vi pham.

Khuon khé va quy trinh phép 1y phai minh bach va khong can trd viée cac bén co
quyén 1oi lién quan trao d6i va khicu nai khi quyén ctia ho bi vi pham.
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IV. VAI TRO CUA CAC BEN CO QUYEN LOI LIEN QUAN
TRONG QUAN TRI CONG TY

C. Cin cho phép phit trién cic co ché ning cao hiéu qua tham gia clia nguoi
lao dong.

Murc 46 ngu(‘)i lao déng tham gia vao quan tri céng ty phu thudc vao luét phap va
thong 18 & mdi qubc gia va co thé khac nhau & mdi cong ty. Trong quén tri cong
ty, co ché cho sy tham gia ctia ngudi lao dong ¢6 thé 1am lgi cho cong ty truc tiép
cling nhu gian tiép thong qua viéc ho sin sang dau tu nang cao cac ky nang dap
g nhu cau riéng biét cta cong ty. Vi du vé co ché nang cao hiéu qua tham gia
ctia ngudi lao dong bao gdm ngudi lao dong c6 dai dién trong Hoi dong Quan tri,
hay cong ty c6 mdt iy ban lao dong xem xét quan diém cua ngum lao dong trong
mot s6 quyét dlnh quan trong. Cac cong udc quoc té va quy chuan quc gia cting
cong nhan quyén ciia ngudi lao dong duogc tiép can thong tin, tham khao ¥ kién,
va dam phan. Lién quan dén co ché khuyén khich nguoi lao dong, chuwong trinh
sO hiru ¢6 phan cua nguoi lao dong hay cac co ché phan chia lgi nhuén khac 1a
cac bién phéap thudng ap dung ¢ nhidu qudc gia. Cac cam két vé lwong huu ciing
thuong 1a mot yéu tb trong mbi quan hé giira cong ty va ngudi lao dong. Khi cac
cam két nhu vay lién quan t6i viéc xdy dung mot quy doc lap, ngudi dugc giao
quan 1y quy phai doc 1ap v6i Ban diéu hanh cong ty va quan 1y quy vi loi ich cua
tat ca nhitng nguoi dwoc thy huong.

D. Khi cac bén ¢6 quyén loi lién quan tham gia vao qua trinh quan tri cong
ty, ho phai dwgec tiép cin voéi thong tin pha hop, diy di va dang tin ciy
mot cach kip thoi va thwong xuyén.

Khi ludt phap va thong 1¢ cta khuon khé quan tri cong ty cho phép cac bén c6
quyén loi lién quan dugc tham gia vao quan tri cong ty thi viée cac bén ¢ quyén
loi lién quan dugc tiép can voi thong tin can thiét dé thuc hién trach nhiém cua
ho 1a rat quan trong.

E. Cac bén c6 quyén loi lién quan, bao gdm ca ngudi lao dong va té chire dai
dién cho ho, phai dwoc tw do bio cdo nhirng lo ngai ciia ho vé nhirng viéc
lam khéng hop phap hoac khong phu hgp dao dirc 1én Héi dong Quan tri
va co quan nha nu’Uc ¢6 thim quyen va viéc nay khong dwoc phép dnh
hwéng téi cac quyen cuia ho.

Nhitng viéc lam khong ph1‘1 hop dao dtrc va khéng hop phap cua lanh dao céng ty
khong chi vi pham quyen clia cac bén c6 quyén loi lién quan ma con gy ton hai
t6i cong ty va cd dong vé mit danh tiéng va lam ting ru1 ro cua cac nghla vu tai
chinh trong tuong lai. Vi vy s& co loi cho cong ty va cd dong néu thiét 1ap cac
thi tuc va quy ché an toan cho ngudi lao dong khiéu nai vé cac viéc lam khong
hop phap va khong phu hop dao dirc, véi tu cach ca nhan hodc thong qua td chirc
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IV. VAI TRO CUA CAC BEN CO QUYEN LQI LIEN
QUAN TRONG QUAN TRI CONG TY

dai dién hay t6 chuc khac ngoai cong ty. Luat phap hodc/va cac nguyén tic quan
tri cong ty nén khuyén khich Hoi ddng Quan tri bao vé cac c4 nhan khiéu nai hay
t6 chirc dai dién ciia ho va cho phép ho ¢ quyén tiép can truc tiép v6i mot nguoi
nao do6 doc lap trong Hoi déng Quan tri, thuong 1a thanh vién cta Gy ban kiém
toan hay ty ban dao dirc. Mot s6 cong ty da thanh 1ap ban thanh tra dé giai quyét
khiéu nai. Mot sé co quan quan Iy ciing phat trién cac hé thdng dién thoai va thu
dién tor mat dé tiép nhan t cao. Trong khi & mot sb quéc gia, td chirc dai dién
cho ngudi lao dong thuc hién cac nhiém vu phan dnh cdc mdi quan ngai 1én cong
ty thi cd nhan nguodi lao dong khi hanh dong ddc 1ap phai khong bi can trd hay it
dugc bao v¢ hon. Khi khong c6 hanh dong sira chita kip thoi hodc khi ¢6 rui ro
hop 1y vé viée s& xay ra hanh dong tiéu cuc trong tuyén dung déi véi mot khiéu
nai lién quan t&i viée vi pham phép ludt, ngudi lao dong duge khuyén khich trinh
khiéu nai "tdm huyét” ctia minh 1én co quan c6 thim quyén. Nhiéu quc gia ciing
quy dinh kha ning dwa cac vi pham d6i v6i cac Huéng dan OECD cho cac Doanh
nghiép Pa qudc gia 1én Pau mdi Lién lac Qudc gia. Cong ty khong duoc cb cac
hanh dong phan biét ddi xir hay ky luat dbi véi nhitng ngudi lao dong nay hay to
chirc dai dién cua ho.

F. Khuén kho quan tri céng ty cin dwogc bd sung bing mot khudn kho vé pha
san hiéu qua va viéc thyc thi hiéu qua quyén cia chi ng.

Chu ng 14 ¢6 loi ich lién quan then chdt va cac diéu kién cho vay, gia tri khoan vay
hay loai hinh cho vay dbi véi cong ty s& phu thudc nhiéu vao quyén va kha ning
cudng ché thuc thi ctia chil ng. Cong ty c6 hd so quan tri cong ty tét thuong co kha
nang vay duoc nhitng khoan vay 16n hon véi diéu khoan c6 loi hon cong ty c6 hd
so x4u hodc hoat dong & thi truong kém minh bach. Khuon khé luat pha san cong
ty ¢ ting qudc gia rat khac nhau. O mot sé qudc gia, khi cong ty sdp pha san, luat
phap budc cac thanh vién Héi déng Quan tri phai hoat dong vi lgi ich cua chi ng,
do d6 chu ng c6 thé dong vai tro quan trong trong quan tri cong ty. Cac qudc gia
khac c6 co ché khuyén khich cong ty kip thoi thong tin vé nhimng khé khin cua
minh dé c6 thé tim ra giai phap ma ca cha no va cong ty ciing chap thuan dugc.

Quyén ciia chi ng ciing rat khac nhau, tir nguoi so hitu trai phiéu duoc bao dam
t6i chd no cda cac khoan vay khong dugc bao dam. Céc thd tuc pha san thuong
yéu cAu c6 co ché hiéu qua dé diéu hoa loi ich cua cac loai chi ng khéac nhau. O
nhiéu qudc gia, mot s6 quyén dic biét duge xay dung nhu cung cip cac vu dii/
bao vé cho cac khoan vay méi ma cong ty pha san duogc tiép can théng qua co ché
cap von cho “con ng dang bi kiém soat”.
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V. CONG BO THONG TIN VA TINH MINH BACH

Khuén khé quan trt cong ty phai dam bdo viéc cong bé théng tm kip thoi va
chinh xdc vé moi vin dé quan trong lién quan dén céng ty, bao gom tinh hinh
tai chinh, tinh hinh hoat dong, s¢ hitu va qudn tri cong ty.

O da sb cac qubc gia, mot lwong thong tin 16n, bao gdm thong tin bit bude va tu
nguyén, vé cac cong ty niém yét va cong ty chua niém yét 16n duogc thu thap va
cung cip cho nhiéu dbi twong sir dung khac nhau. Thong tin thudng duoc cong
b6 cong khai it nhét 1a mdi nim mot 1an mdc du mot s6 qubc gia quy dinh cong
b thong tin nira nam hodc ba thang mét lan, tham chi thuong xuyén hon trong
truong hop c6 su kién quan trong dnh huong toi cong ty. Cac cong ty thuong cong
bd thong tin tu nguyén trén mirc quy dinh dé dép g nhu cau thi trudng.

B¢ Nguyén tic tng hd viéc cong bd kip thoi moi dién bién trong yéu phat sinh
giita cac dot bao cao dinh ky. B¢ Nguyén tdc ciing ting ho viéc thong bao thong tin
trong yéu hodc can thiét cho tit ca cac bén co quyén loi lién quan nham bao dam
dbi xtr cong bang véi ho. Khi duy tri mbi quan hé gén gili v6i nha dau tu va cac
bén tham gia thi truorng, cac cong ty phai than trong dé khong vi pham nguyén tic
dbi xtr binh ding v&i ¢ dong co ban nay.

Céc quy dinh cong b thong tin khong dat ganh ndng hanh chinh hoac chi phi 1én
céng ty. Cac cong ty ciing khong phai céng b cac théng tin ¢6 thé lam tén hai vi
thé canh tranh cta ho trir phl viéc cong bd thong tin 14 can thiét dé cung cap thong
tin ddy du cho quyet dinh dau tu hoic dé tranh lam nha déu tu hiéu 1Am. Dé xac
dinh thong tin ndo can cong bd, nhidu qudc gia ap dung khai niém mirc d6 trong
yéu. Thong tin trong yéu 1a thong tin ma viéc khong cong bd hodc cong bd sai co
thé anh ‘huong t6i cac quyét dinh kinh té ciia nguoi sir dung thong tin. Thong tin
trong yeu ciing ¢ thé dugc dinh nghia 1a thong tin ma mot nha dau tu binh thudng
c6 thé coi 1a quan trong trong khi ra quyét dinh du tu hoic biéu quyét.

Hé théng cong b thong tin tt nang cao tinh minh bach 1a dic diém then chét cua
viéc giam sat cong ty dwa vao thi trudng, va dong vai tro chu yéu gitp c6 dong
c6 thé thyuc hién quyén s& hitu cia minh mot cach c6 hiéu biét. Kinh nghiém cho
thdy cong b thong tin ciing ¢ thé 1a mot cong cu hidu qua dé tic dong toi hoat
dong cua cong ty va bao vé nha dau tw. Mot hé théng cong bd thong tin tdt co thé
gitp thu hat vén va duy tri 1ong tin cua thi truong. Nguoc lai, cong bd thong tin
yéu kém va khong minh bach c¢6 thé din dén hanh vi phi dao dirc va mét di tinh
trung thyc cua thi trudng, gay thiét hai 16n khong chi cho cong ty va cd dong ma
cho ca nén kinh té néi chung. C6 dong va nha dau tu tiém ning phai duogc tiép can
thong tin thuong xuyén, tin cy va so sanh duoc mot cach chi tiét di dé ho déanh
gi4 trinh d quéan 1y cua Ban diéu hanh va dua ra cac quyét dinh sang sudt vé gia
tri, quyén s hiru va biéu quyét ciia cd phan. Thong tin khéng dy du va khong rd
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rang c6 thé can tré kha ning hoat dong cua thi truong, 1am ting chi phi von va dan
t61 viéc phan bo nguon luc khong hiéu qua.

Cong bd thong tin ciing gitip nang cao hiéu biét ciia cong ching vé co ciu va hoat
dong cuia cong ty, chinh sach cong ty va hoat dong lién quan dén cac tiéu chuén
moi trudng va dao dirc, quan hé ciia cong ty vdi cong dong noi cong ty hoat dong.
Céc cong ty da qudc gia c6 thé tham khao cudn Hudng dan ciia OECD cho cdc
Doanh nghiép Pa quéc gia.

A. Cong b thong tin nén bao gom, nhung khéng han ché &, cac thong tin
trong yéu vé:

1. Két qua tai chinh va hoat dong ciia cong ty.

Béo cdo tai chinh di dugc kiém toan cho thay hiéu qua kinh té va tinh hinh tai
chinh ciia cong ty (thudng bao gdm bang can dbi ké toan, bao cdo két qua kinh
doanh, bao cao luu chuyén tién té va thuyét minh bao céo tai chinh) 13 ngudn
thong tin vé cong ty dugc sir dung rong rai nhat. Hai muc tiéu co ban ctia bao céo
tai chinh 1a gitip c6 dong giam sat cong ty va lam co s¢ dé dinh gia chimg khoan.
Béo c4o thudng nién ciing thuong bao gdm ca bao cao ctia Ban diéu hanh vé tinh
hinh hoat dong ciia cong ty. Bio cdo nay hitu ich nhat khi xem cting vdi bao cao
tai chinh di kém. Nha dau tu dic biét quan tim t6i thong tin giup ho ¢ thé hiéu
va danh gia duoc hiéu qua kinh té cua cong ty trong tuong lai.

C6 thé néi that bai trong quan tri thuong gan lién voi viée khong cong bd “birc
tranh toan canh”, dic biét 1a khi ¢ cac khoan muc ngoai bang dé cung cap bao
lanh hay hay cic cam két tuong ty giira cac cong ty trong cung tdp doan. Vi thé
viéc cong bd thong tin lién quan t6i cac giao dich cua toan b tap doan can dugc
tuan theo cac chudn muc qudc té voi chét lugng cao, va bao gdm thong tin vé cac
khoan ng tiém tang, giao dich tai khoan ngoai bang, ciing nhu thong tin vé cac bd
phén cong ty dugc thanh 1ap cho muc dich dac biét.

2. Muc tiéu va thong tin phi tai chinh cia cong ty.

Ngoai muc tiéu thwong mai, cong ty dugc khuyén khich cong bd cac chinh sach va
két qua lién quan t6i dao durc kinh doanh, méi trudng va, trong truong hop trong
yéu dbi v6i cong ty, cac van dé xa hoi, nhan quyén va cac cam két chinh sach cong
khac. Nhitng thong tin nhu vy c6 thé 1a quan trong ddi v6i nha dau tu va nhiing
ngudi sir dung thong tin khéc, cho phép ho danh gia t6t hon mdi quan hé giita
cong ty va cong dong noi cong ty hoat dong, ciing nhu cac bién phap cong ty tién
hanh dé thuc hién muc tiéu ctia minh.
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Nhiéu qubc gia yéu cdu cong bd thong tin nhu vay ddi voi nhitng cong ty 16m,
thuong 14 nhu mot phan trong bao céo quan 1y, hodc cong ty tu nguyén coéng bd
thong tin phi tai chinh. Viéc cong bd c¢6 thé bao gdm cac khoan déng gop cho muc
dich chinh tri, diic biét trong truong hop khong dé dang c6 duoc nhitng thong tin
d6 thong qua cac kénh cong bd thong tin khac.

Mot sé qudc gia yéu cau cong bd thong tin bd sung dbi v6i nhimng cong ty 16n,
chéng han nhu sb liéu doanh thu thuan hodc cac khoan thanh toan tra cho chinh
phii dugc phén loai thanh cac nhom hoat dong va qudc gia (bao céo theo timg
qudc gia).

3. S hiru c6 phan kiém so4t, bao gdm chii s& hiru thue, va quyén biéu quyét.

Mot trong céc quyén co ban cua nha dau tu 1a duoc thong tin vé co ciu s6 hiru cua
cong ty va quyén ciia ho so voi quyén cia nhitng chu so hiru khac. Ho ciing c6
quyén tiép can thong tin v& co cdu ciia mot tap doan va quan hé gitra cic cong ty
trong tap doan. Viéc cong bd thong tin nhu vy cn phai 1am ré muc tiéu, ban chat
va co ciu cua tap doan. Nén yéu cau cong bd sb liéu vé so hiru khi vuot qua mot
ngudng so hiru nhat dinh. Thong tin cong bb c¢6 thé bao gom s6 lidu vé c6 dong
da s6 va cac cb dong khac truc tiép hodc gian tiép, c6 anh hudng dang ké hoic
kiém soat hodc ¢6 thé co anh huong dang ké hodc kiém soat cong ty théng qua, vi
du, quyén biéu quyét dic biét, théa udc cd dong, sé hiru cd phin kiém soat hay s6
lwong 16n ¢b phan, cac quan hé s& hitu ¢d phin chéo va dam bao chéo. Viée cong
b so hitu ¢6 phiéu ctia cac thanh vién HDQT, ké ca thanh vién khong diéu hanh,
ciing 1a thong 18 tot.

bac biét véi muc dich thuc thi va xac dinh cac xung dot lgi ich tiém tang, giao
dich véi cac bén lién quan va giao dich ndi gian, thong tin vé nguoi s& hitu trén
gidy to cAn dugc bd sung boi thong tin vé ngudi thu hudng/so hitu thue su. Trong
truong hop sé hiru ¢6 phan da sb thong qua co cdu hodc thoéa thuan trung gian,
thong tin vé& ngudi thy hudng quyén sé hitu thuc su phéi dugc cong b it nhat 1a
cho co quan quan 1y va thyc thi va/hodc qua quy trinh t6 tung. Ngoai ra, biéu mau
Cdc Lia chon dé c6 dwoc Thong tin ve Quyén s6 hitu ciia Ngu’O’l thu hwong va
Kiém sodt cia OECD va Hudng dan vé Minh bach va Quyén s¢ hitu Thyc cua
Luc lugng Hanh dong v& Tai chinh c6 thé 1a cong cu hitu ich dé tham khao thém.

4. Thii lao cho thanh vién Hi ddong Quan tri va can bd quan 1y cip cao
Théng tin vé thu lao cho Hoi dong Quan trj va Ban diéu hanh ciing 12 vén dé quan

tam ciia cac bén c6 quyén loi lién quan. Noi dung duge dic biét quan tim 13 méi
lién h¢ gitra thu lao va hiéu qua hoat dong l1au dai ctia cong ty. Cac cong ty thuong
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dugc yéu cau cong bd thong tin vé chinh sach thu lao cho thanh vién Hoi dong
Quan tri va can bd quan 1y cip cao dé nha dau tu c6 thé danh gia chi phi va loi ich
ctia ké hoach thu lao va déng gop clia cac chuong trinh khuyén khich nhu chwong
trinh chia ¢ phiéu thuong ddi véi higu qua hoat dong ctia cong ty. Cong bd thong
tin vé timg thanh vién (ké ca cac diéu khoan vé cham dit hgp dong va huu tri)
ngdy cang dugc coi la thong 16 tot va hién dugc coi 1a bit bude & nhiéu qubc gia.
Trong truong hop d6, mot sé qudc gia yéu cau cong bd thu lao cho mot sd nhat
dinh can b quan 1y duoc tra luong cao nhit, con cac noi khac quy dinh viéc nay
ddi véi mot s6 vi tri xac dinh.

5. Thong tin ve tlrng thanh vién Héi dong Quan tri, bao gom trinh do,
quy trinh tuyen chon, cac vi tri dang nim giir tai cong ty khac va liéu
ho ¢6 dwgec HOi dong Quan tri coi la doc 1ap hay khong.

Nha dau tu yéu cau thong tin vé ting thanh vién Hoi dong Quan tri va can bd quan
Iy cap cao dé danh gia kinh nghiém va trinh d6 ctia ho va danh gia xung dot lgi ich
tiém tang c6 thé anh hudng t6i sy suy xét, ra quyét dinh cua ho. Déi v6i thanh vién
Hoi déng Quan tri, thong tin phai bao gdm trinh d6, s& hiru ¢d phan trong cong
ty, cac vi tri thanh vién Hoi dong Quan tri cia cong ty khac ki€ém nhié€m, cac vi tri
quan ly cép cao khac, va liéu ho c6 duoc Hoi dong Quan tri coi la thanh vién doc
1ap hay khong. Viéc cong khai sy tham gia ciia ho vao Hoi dong Quan tri ciia céc
cong ty khac 1 quan trong khong chi béi vi né 1a dau hiéu cho thay kinh nghiém
va ap luc thoi gian tiém tang ddi véi thanh vién Hoi dong Quan tri ma con béi no
c6 thé phat 16 cac xung dot loi ich tiém tang va lam rd mirc do lién quan dén nhau
ctia cac hoi dong quan tri.

Céc nguyén tic cta qudc gia, va trong mot so truong hop cua luat phap, quy dinh
cac nhiém vu cu thé cho thanh vién Hoi dong Quan tr doc lap va khuyén nghl cé
ty 16 dang ké trong Hoi ddng Quan tri, va trong mot s6 truong hop, da sé thanh
vién Ho1 dong Quan tri phai doc lap. Hoi dong Quan tri nén co6 trach nhiém giai
thich 1y do vi sao mét thanh vién Hoi dong Quan tri lai dugc coi 1a thanh vién doc
lap. Lic d6, tiy thudc vao cb dong va cudi cung 1a thi trudng s& quyét dinh liéu
cac ly do dua ra co hop ly khong Mot vai qudc gia yéu cdu cong ty phai cong bd
thong tin vé quy trinh tuyén chon va dic biét Ia heu quy trinh do co mo rong cho
nhiéu tng cir vién hay khong. Thong tin nhu vély can dugc cung cap trudce khi co
bét ky quyét dinh nao ctia Pai hoi dong ¢ dong hodc duge cung cép lién tuc néu
tinh hinh c6 thay d6i quan trong.
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6. Giao dich véi cac bén lién quan.

Nham dam bao dé cong ty dugc diéu hanh vi loi ich cua tit ca cac nha dau tu,
cong ty nhat thiét phai cong bd dly du cac giao dich trong yéu véi cac bén lién
quan va diéu khoan cua timg giao dich d6 cho thi truong. C) mot s6 qudc gia viee
nay thue te la mdt quy dinh cua phap luat. Tru’(mg hop qudc gia chua c6 quy dinh
vé trong yéu, cic cong ty phai duoc yéu ciu cong bo thong tin vé chinh sach/cac
tiéu chi duoc ap dung dé xac dinh giao dich trong yéu véi cac bén lién quan. Cac
bén c6 lién quan tdi thidu bao gdm céc t chirc kiém soat hodc dudi sy kiém soat
chung cung véi cong ty, cac cd dong 16n ké ca thanh vién gia dinh ho, va cac can
bd quan 1y chu chdt. Trong khi dinh nghia vé bén lién quan theo chuan muc ké
toan qudc té dugce chap nhan chung cung cip mot tham chiéu hitu ich, khuon khod
quén tri cong ty phai bao dam rang tat ca cac bén lién quan dwoc xac dinh phi hop
va trong nhimg truong hop c6 loi ich cu thé ctia cac bén lién quan, giao dich trong
yéu vdi cac cong ty con hop nhit duoc cong bo.

Giao dich lién quan t6i c6 dong 16n (hodc gia dinh, ho hang than can cua ho...)
gian tiép hoic truc tiép thuong 1 loai giao dich kho kiém soat nhat. G mot s6 quoc
gia, 6 dong s& hitu tir 5% c6 phan trg 1én phai bao céo giao dich. Cac yéu cau vé
cong bd thong tin bao gdm ban chit mbi quan hé trong d6 quyén kiém soat ton tai,
va ban chét va s6 lugng giao dich véi cac bén c6 lién quan. Do tinh khong minh
bach ¢ hitu cia nhiéu giao dich, nguoi thu huéng co thé bit budce phai thong béo
cho Hoi ddng Quan tri vé giao dich, sau d6 phai cong b thong tin cho thi truong.
Viéc nay khong mién trir trach nhiém tu gidm sat cia cong ty, va ddy ciing 1a mot
nhiém vy quan trong ctia Hoi déng Quan tri.

Dé viéc cong bd co ¥ nghia hon, mot sé qubc gia phan biét giao dich voi bén lién
quan theo murc d6 trong yéu va diéu kién giao dich. Viéc thudng xuyén cong bd
cac giao dich trong yéu cling duoc yéu cau, trir nhitng giao dich 13p lai thudng
xuyén theo “diéu khoan thi truong”, chi can dugc cong b trong cic bao céo dinh
ky. Dé tro nén hiéu qua, cac ngudng cong bd co thé phai dua chu yéu trén cac tiéu
chi dinh lugng, nhung khong dugc phép cong bd thong tin tach biét cac giao dich
v6i cung mét bén lién quan.

7. Cac yéu to rii ro co the tién liéu.

Ngum st dung thong tin tai chinh va cac bén tham gia thi truong can dugc thong
tin v& cac rui ro quan trong c6 thé tién lidu mot cach hop 1y bao gdm: rii ro cu
thé d6i véi nganh kinh doanh hodc khu vuc dia 1y noi cong ty hoat dong; su phu
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thudc vao ngudn nguyén lidu; rai ro cia thi truong tai chinh bao gém bién dong
131 suat hodc rui ro tién t&; rui ro lién quan dén ching khoan phai sinh va giao
dich ngoai bang téng két tai san; rai ro dao dirc kinh doanh; va rii ro lién quan
dén méi truong.

B¢ Nguyen tic yéu cau cong bd thong tin day du va toan dién dé giup nha dau tu
c6 ddy du thong tin vé cac rai ro trong yéu va co thé tién liéu ciia cong ty. Cong
b6 rui ro hidu qua nhét khi no duge thuc hién phi hop véi ban chat cia mdi cong
ty va nganh kinh doanh cu thé. Cong b thong tin vé hé thong giam sat va quan ly
rii ro ngay cang dugc coi 1a thong 18 tot.

8. Ciac van dé lién quan dén nguoi lao ddng va cac bén c6 quyén lgi lién
quan khac.

Céc cong ty dugc khuyén khich, va & mot s6 qudc gia cac cong ty cd nghia vu
cung cip thong tin vé nhimng van dé then chdt lién quan dén nguoi lao dong va céc
bén c¢6 quyén loi lién quan khac ¢6 anh hudng trong yéu t6i hiéu qua ciia cong ty
hoic o thé c6 tac dong dang ké dbi voi ho. Viéc cong bd bao gdm quan hé giira
Ban diéu hanh va nguoi lao dong, bao g6m thu lao, théa udc lao dong tap thé, va
co ché dai dién cho ngudi lao dong, va quan hé véi cac bén co quyén loi lién quan
khac nhu cht ng, nha cung cap va cong dong dia phuong.

Mot sé qudc gia yéu cau cong bd thong tin toan dién vé ngudn nhan lyc. Cac chinh
sach vé nguén nhan lyc, nhu chuong trinh phat trién va dao tao nguén nhan luc,
ty 18 lao ddng 6n dinh va chuong trinh so hitu ¢6 phan ciia ngudi lao dong, co thé
truyén dat nhiéu thong tin quan trong vé stic canh tranh cta cong ty tdi cac bén
tham gia thi truong.

9. Co ciu va chinh sich quan tri, bao gdm ndi dung ciia by quy tic hoiic
chinh sach quan tri cong ty va qua trinh thyc hién.

Cong ty can cong b cac thong 1& quan tri cong ty cua ho va & mot sb qubc gia
viéc cong bd nay duoc quy dinh 1a mot phan cua bao céo dinh ky. Cac cong ty
nén thuc hién B¢ Nguyén tdc quan tri cong ty hodc cong bd do co quan quan Iy
hodc co quan niém yét yéu ciu cong bd bat budc trén co s “tudn tha hodc giai
trinh” hodc twong duwong. Cong bd thong tin vé co cdu va chinh sach quan tri cong
ty, bao gom, trong trudng hop cac cong ty me khong hoat dong, co cdu va chinh
sach quan trj cia cong ty con, la can thiét dé danh gia chat luong quan tri cta cong
ty va nén cong bd ca thong tin vé phan chia thdm quyén gitra ¢6 dong, Ban diéu
hanh, va cac thanh vién Hoi dong Quan tri. Cac cong ty phai cong bd rd rang vai
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tro va trach nhi€ém khac nhau cia TGD va/hoac Chu tich HPQT va, trong truong
hop mot ca nhan dam nhiém ca hai vai trd ndy, phai cong bd 1y do cho cach sip
xép nhén su ndy. Viéc cong bd diéu 1¢ thanh 1ap, diéu 1& Hoi ddng Quan tri, va
trong trudng hop phu hop, co cAu va diéu 18 hoat dong cua céac ty ban duogc coi la
cac thong 1& quan tri tot.

Dé minh bach, quy trinh dai hdi ¢ dong phai dam bao rang biéu quyét phai dugc
dém va luu giir dung thu tuc va két qua phai dugc cong bé kip thoi.

B. Théng tin phai dwoc chuin bi va cong bé phit hop véi cac tiéu chuén chit
lwgng cao vé bao cao ké toan, tai chinh va phi tai chinh.

Viée ap dung céc tiéu chuan ké toan va cong bd thong tin ¢6 chat luong cao s&
gop phan nang cao dang ké kha ning gidm sit cong ty cta nha dau tu théng qua
viéc cai thién sy phu hgp, d6 tin cdy, va kha niang so sanh cua bdo céo ciing nhu
su hiéu biét cia nha dau tu vé hiéu qua hoat dong cua cong ty. Phan 16n cac qubc
gia yéu ciu sir dung cac chudn muyc bao cdo tai chinh duge qubc t& cong nhan,
¢6 vai tro nang cao tinh minh bach va kha nang so sanh cta cac bao céo tai chinh
cling nhu cac thong tin tai chinh khéc giita cac qudc gia. Nhitng tiéu chuan nhu
vay can dugc xdy dung thong qua cac quy trinh md, doc lap va cong khai, co su
tham gia ctia ca khdi tu nhan va cac bén lién quan khac nhu hiép hoi nghé nghiép
va chuyén gia doc 1ap. Cac tiéu chuin trong nudc chit luong cao c¢6 thé duge xay
dung bang cach dong bd hoa véi mot trong nhimng chuin muc ké toan duge qubc
té cong nhan. Nhidu quéc gia quy dinh cac cong ty niém yét phai st dung cac tiéu
chuan nay.

C. Kiém toan hang nim phii dwoc tién hanh béi mdt don vi kiém toan déc
14p va dii niing luc theo chuin mue kiém toan chit lwgng cao nhim cung
cip y kién danh gia doc 1ap va khach quan cho Hoi ddng Quan tri va cac
¢6 dong, dam bio rang cic bao cdo tai chinh da thé hién mét cach trung
thue va hop 1y tinh hinh tai chinh va hoat dong ciia cong ty vé moi mit
chii chét.

Ngoai viéc xac nhan bao cdo tai chinh thé hién trung thyc va hop 1y tinh hinh tai
chinh ctia cong ty, bao cdo kiém toan ciing can c6 ¥ kién vé cach thirc bao céo tai
chinh dugc chuan bi va trinh bay. Viéc nay s& gitip cai thién méi truong kiém soat
trong cong ty. O mot sd qudc gia, kiém toan doc 1ap ciing duge yéu cau bao céo
vé tinh hinh quan tri cong ty ctia cong ty.

Pon vi kiém toan duoc yéu cau phai doc 1ap va coé trach nhiém giai trinh ddi voi cd
dong. Viée chi dinh mét co quan quan ly ki€m toan doc 1ap vdi nghé nay, phu hop
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v6i cac Nguyén tic Cot 16i ciia Dién dan Quéc té cac Co quan quan 1y kiém toan
doc lap (IFTAR), 1a mdt y€u to quan trong trong cai thién chat lugng kiém toan.

Thong 1¢ tot 1a cong ty kiém toan doc 1ap dugc gidi thiéu bai try ban kiém toan doc
1ap cua Hoi déng Quan tri hodc mot by phén tuong duong va dugc bd nhiém boi
1ty ban/bd phan d6 hoic truc tiép boi cd dong. Ngoai ra, B¢ Nguyén tic Kiém todn
Péc ldp va Vai tro cia Quan tri Cong ty trong Gidm sat Tinh ddc ldp ciia Kiém
todn ciia IOSCO ghi rd “cac tiéu chuan vé tinh dc 1ap ciia cong ty kiém toan phai
thiét lap mot khuon khd cac nguyén téc, dugc hd tro boi mot tap hop cac 1é€nh cm,
cac han ché va cac chinh sach va thu tuc khac cting véi cac quy dinh vé cong bd
thong tin, nham xir Iy it nhét cac mbi de doa tinh doc 1ap sau: tu 1gi, tu danh gia,
van dong hanh lang, quan hé than mat va de doa”.

Uy ban kiém toan hogc bo phan twong duong thuong nén giam sat hoat dong kiém
toan ndi bg va cling phai chiu trach nhiém gidm sat toan by quan hé vdi don vi
kiém toan doc 1ap bao gdm cac dich vy khong lién quan dén kiém toan cung cép
boi don vi nay cho cong ty. Viéc don vi kiém toan doc 1ap cung cép cac dich vu
khong lién quan dén kiém toan cho cong ty c6 thé 1am suy yéu nghiém trong tinh
ddc 1ap va co thé khién ho phai kiém toan cong viéc ctia chinh minh. Dé ddi phéd
v6i cac dong co khong dung dén c6 thé nay sinh, cdn phai cong bd thong tin vé cac
khoan chi tra cho cong ty kiém toan doc lap cho cac dich vu khong lién quan dén
kiém toan cua cong ty kiém toan doc lap. Vi du vé cac quy dinh khac duoc thiét
ké dé thiic déy tinh doc 1ap cua kiém toan bao gdm 1énh cAm hoan toan hoic giéi
han khit khe di véi ban chat ciia cong viéc khong lién quan dén kiém toan ma
don vi kiém toan thue hién cho khach hang kiém toan cua minh, luan chuyén bét
budc kiém toan vién (d6i tac hodc trong mot s trudng hop, quan hé dbi tac), kiém
toan chung, 1énh cdm tam thoi viée cong ty duge kiém toan tuyén dung nguoi
da tig kiém toan cong ty minh, va cAm kiém toan vién hodc ngudi ¢é lién quan
dén ho c6 mot phan von hodc giit vai trd quan 1y trong cong ty ho kiém toan. Mot
s6 qudc gia thuc hién bién phap quan 1y truc tiép hon va han ché ty 1é phan trim
thu nhap khong lién quan dén kiém toan ma cong ty kiém toan nhan dugc tir mot
khach hang nao dé hodc han ché tong ty 1& phan trim thu nhap cta cong ty kiém
toan thu dugc tor mdt khach hang.

Mot van dé nay sinh & mot sb qudc gia lién quan t6i nhu cu cp thiét phai dam
bao nang luc kiém toan. Quy trinh ding ky dé cac kiém toan vién khing dinh trinh
d6 nang lyc ciia minh dugc coi la thong 1€ tdt. Tuy nhién viéc nay can dugc hd tro
boi viéc dao tao va giam sat lién tuc kinh nghiém lam viéc dé dam bao trinh do
nang luc chuyén mén va mirc d6 hoai nghi phu hop.
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V. CONG BO THONG TIN VA TINH MINH BACH

D. Cic don vi kiém toin ddc 1ap phai chiu triach nhi¢m giai trinh déi véi c6
dong va c6 trach nhiém thwe hién cong tac kiem toan mot cach chuyén
nghiép can trong doi véi cong ty.

Theo thong 16 tdt, don vi kiém toan doc lap dugce d& ctr boi iy ban kiém toan doc
1ap ciia Hoi dong Quan tri hodc mot bo phan twong dwong, va duoc bd nhiém boi
lly ban/bd phéan do6 hoic truc tiép boi dai hoi cd dong vi nhur thé don vi kiém toan
doc 1ap phai chiu trach nhiém giai trinh d6i véi ¢ dong. Thong 1¢ nay ciing nhan
manh réng don vi kiém toan doc 1ap c6 nhiém vu thyc hién cong tac kiém toan mot
cach chuyén nghiép va cin trong dbi voi cong ty chir khong phai déi véi bat ky mot
ca nhan hay nhom can by quan 1y cong ty ma ho quan hé vi muc dich cong viéc.

E. Cac kénh phd bién thong tin phai tao diéu kién cho ngudi sir dung tiép cin
thong tin binh ding, Kip thoi va hiéu qua.

Céc kénh phd bién thong tin ciing quan trong nhu ndi dung thong tin. Trong khi
viéc cong bd thong tin thudng do phap luat quy dinh thi luu trit va tiép can thong
tin lai phirc tap va tén kém. Luu trit bao cdo theo quy dinh cua phap luat da dugc
nhiéu qudc gia cai tién bang cac hé thong luu trit va lay s6 liéu dién t. Cac qubc
gia nén chuyén sang giai doan tiép theo béng cach tich hop cac ngudn thong tin
khéc nhau cua cong ty, bao gdm ca thong tin ¢b déng. Trang web cua cong ty cung
tao diéu kién pho bién thong tin d& dang hon, va hién nay mét s qudc gia yéu cau
cac cong ty c6 mot trang web dé cung cap thong tin quan trong va c6 lién quan vé
ban than cong ty.

Nén c6 diéu khoan cong bd thong tin lién tuc bao gdm cong bd thong tin dinh
ky va cong bd thong tin lién tuc/bét thudng khi xay ra cac truong hop dic biét.
Dbi v6i viée cong bd thong tin lién tuc/bat thuong, quy dinh cong bd “ngay lap
tirc” cac dién bién quan trong 13 thong 18 tt, du diéu nay c6 nghia 14 “cang som
cang tot” hay dugc dinh nghia 14 trong vong téi da mot vai ngay theo ludt dinh.
Bé Nguyén tic Cong bo Théng tin Pinh ky ciia cic Cong ty Niém yét ciia I0SCO
dé ra cac nguyén tic vé cong bd thong tin dinh ky cho cac cong ty niém yét hoic
duoc chap thuén giao dich trén mét thi truong cd nha d4u tu c4 nhan tham gia. Bg
Nguyén tic Cong bé Thong tin Lién tuc va Bdo cdo cac Dién bién Quan trong ciia
cdc Cong ty Niém yét cia IOSCO dé ra cac nguyén tic co ban vé cong bd thong
tin lién tuc va bao céo cac dién bién quan trong cho cac cong ty niém yét.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

Trach nhiém cua
Hoi dong Quan tri

Khuon kho qudn tri cong ty can dim bdo dinh hwong chién lugc ciia cong ty,
gidam sdt co hiéu qud cong tac qudn ly cua Hpi dong Quan tri va trach nhiém
gidi trinh cua Hpi dong Qudn tri doi voi cong ty va co dong.

Co chu va hoat dong ctia Hoi dong Quan tri trong timg qudc gia va giira cac quoc
gia rat khac nhau. Mot sé qudc gia co Hoi ddng Quan tri theo mé hinh hai cp tach
chirc ning kiém soat va chirc nang quan 1y thanh hai co quan riéng biét. Hé thong
nhu vy thuong c6 “Hoi dong Kiém soat” bao gdm céc thanh vién Hoi ddng Quan
tri khong diéu hanh va “Ban Diéu hanh” bao gdm toan bo cic can bd quan Iy. Cac
qudc gia khac co Hoi dong quan tri mot cap “théng nhat”, bao gém ca thanh vién
Hoi dong Quan tri diéu hanh va khong diéu hanh. O mét sé qudc gia con c6 mot
b0 phén riéng biét duoc thanh lap cho muc dich kiém toan theo ludt dinh (vidu
nhu “Ban kiém soat”). B6 Nguyén tdc niy c6 thé ap dung cho bat ky mo hinh Hoi
ddng Quan tri ndo ¢ chirc ning quan tri va giam sat viéc quan 1y cong ty.

Cung véi chién lugc chi dao cong ty, Hoi déng Quan tri cha yéu chiu trach nhiém
giam sat hidu qua cong tac quan 1y va dem lai lgi nhuan thoa dang cho c6 dong
déng thoi ngan ngura cac xung dot 1oi ich va can bfing d6i véi cac nhu cau canh
tranh cho cong ty. bé Hoi déng Quan tri co thé thyc thi hiéu qua trach nhiém cua
minh, ho phai thuc hién viéc phan tich, danh gid mot cach khach quan va ddc lap.
Mot trach nhiém quan trong khéc ciia Hoi ddng Quan tri 1a giam sat hé théng quan
1y riii ro va cac hé thong dugc xay dung dé dam bao cong ty tuan thu cac luat 16 ¢6
lién quan, bao gém luat thué, canh tranh, lao dong, moi truong, cong b?mg co hoi,
strc khoe va an toan lao dong. O mot sé qudc gia, cac cong ty nhan thdy viéc phan
dinh r0 rang trach nhiém cua Hoi df”)ng Quan tri va Ban diéu hanh 1a rat hiru ich.

Hoi dong Quan tri khong chi chiu trach nhiém di v6i cong ty va c¢b dong ma con
¢6 nhiém vu hoat dong vi 1gi ich cao nhét cua cb dong. Ngoai ra, Hoi déng Quan
tri phai quan tam tGi va giai quyét cong bang loi ich cua cac bén C(') quyén loi lién
quan bao gom nguoi lao dong, chu no, khach hang, nha cung cap va cong dong
sO tai. Tuan thu cac tiéu chuan vé moi trudng va xa hoi 1a mot trong nhitng van
dé thudc linh vuc nay.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

A. Thanh vién Hgi dong Quan tri phai 1am viéc trén co sé c¢6 diy di thong
tin, mgt cach tin ciy, siéng ning va can trong, va vi lgi ich cao nhat ciaa
cong ty va co dong.

O mot sé qudc gia, luat phap quy dinh Hoi dong Quan tri phai hoat dong vi loi ich
clia cong ty, quan tam t6i loi ich ctia c6 dong, nguoi lao dong va cong dong. Hoat
dong vi lgi ich cao nhit cua cong ty khong cho phép ban lanh dao & cap cao nhit
nay tré nén cach biét, bao thu.

Nguyén tic nay néu rd hai yéu t6 chinh trong trach nhiém duoc ty thac cia thanh
vién Ho1 dé)ng Quan tri, d6 la: trach nhiém can trong va trach nhi€m trung thanh.
Trach nhiém can trong yéu cau thanh vién Hoi déng Quan tri hoat dong vai thong
tin ddy du, tin cdy, man can va can trong. Mot s6 qudc gia co chudn muyc tham
khao cho hanh vi ma mot nguoi cin trong thyc hién trong cac tinh hudng twong
tw. O hau hét cac qudc gia, trach nhiém cén trong khong bao gdm cac sai st trong
danh gia tinh hinh kinh doanh mién 13 thanh vién Hoi déng Quén tri khong qua
so sudt va quyét dinh duoc dua ra voi sy man can can thiét. Nguyén tic nay yéu
cau thanh Vién Hoi dong Quén tri hoat déng voi th()ng tin ddy du. Thong 1é t6t &
day 1a ho can pha1 cam thay hai 1ong rang cac hé thong thong tin va tuan thu chu
yéu cua cong ty vé co ban 1a c6 hiéu qua Va cung c0 vai tro glam sat ciia Hoi dong
Quan tri nhu da dé cap trong Bg Nguyen tic nay. O nhiéu qubc gla didu nay dugc
coi 1a mot yéu tb cua trach nhiém can trong, trong khi & cac quoc gia khac viéc
nay dugc quy dinh boi cac luat 1¢ vé ching khoan, chuan muc ké toan v.v. Trach
nhiém trung thanh co6 vai tro then chdt vi n6 cung ¢d viée thue hién ¢6 hiéu qua
cac nguyén tic khac trong B¢ Nguyén tdc nay, vi du, d6i xir binh dang véi moi c6
dong, giam sat giao dich vdi cac bén co lién quan, va xay dung chinh sach thu lao
phut hop cho can b quan 1y cao cép va thanh vién Hoi ddng Quan tri. Day ciing
1a mot nguyén tic chi chdt dbi v6i thanh vién Hoi ddng Quan tri dang lam viée
trong mot tdp doan: mac du mot cong ty cod thé dat dudi su kiém soat cua mot
cong ty khac, trach nhiém trung thanh cua thanh vién Hoi dong Quan tri chi lién
quan t&i cong ty d6 va tit ca ¢ dong ciia né ma khong lién quan t6i cong ty kiém
soat tap doan.

B. Khi quyét dinh ciia Hoi dong Quan tri c6 thé anh hwéng téi cac nhém cd
dong khac nhau theo cac cach khac nhau thi Hoi dong Quan tri phai doi
xir binh dang véi moi co dong.

Khi thuc hién trach nhiém, Hoi déng Quan tri khong dugc tu coi 1a, hoac hanh
dong vai tu cach 1a tdp hop ctia cac ca nhan dai dién cho cac nhom c6 dong khac

nhau. C6 thé trén thuc t& mot sb thanh vién Hoi d6ng Quan tri duoc mot sb cd
dong nao do dé ctr hodc bau ra (va doéi khi bi cac co dong khac phan doi), nhung
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

mot dic diém quan trong trong cong viéc cua Hoi dong Quan tri l1a thanh vién Hoi
ddng Quan tri khi génh vac trach nhiém phai thye hién trach nhiém cua minh mét
cach cong bang dbi voi tat ca cac ¢ dong Nguyen tac nay dic biét quan trong
trong truong hop cong ty co cd dong nam quyén kiém soat ma trén thyc té c6 thé
bau chon tit ca thanh vién Hoi dong Quan tri.

C. Hoi dong Quan tri phai ap dung céc tiéu chuin dao dirc cao, phii quan
tam to1 lgi ich ciia cac bén c6 quyen lgi lién quan.

Hoi ddng Quan tri ¢6 vai tro then chdt trong viéc thiét lap chuén muc dao dic
ctia cong ty, khong chi bang hanh dong ctia minh ma con bang viéc bd nhiém va
giam sat cac can bd quan 1y chu chét va ban diéu hanh cong ty nodi chung. Cac
chuén muc dao dirc cao dem lai loi ich dai han cho cong ty, 1a phuong tié€n dé giap
nang cao uy tin va do tin cay cua cong ty, khong chi trong hoat dong hang ngay
ma con lién quan t6i twong lai 1au dai cua cong ty. Dé giup cac muyc tiéu cua Hoi
ddng Quan tri duoc rd rang va kha thi, nhidu cong ty di xay dung bo quy tic dao
dure dua trén, ngoai nhitng néi dung khdc, cac tiéu chuan nghé nghiép, va déi khi
phat trién rong hon thanh bo quy tic tng xur. B quy tic tng xir ¢6 thé bao gdm
mot cam két tu nguyén cta cong ty (g0m ca cac cong ty con) tuan tht Cdc Hudng
dan ciia OECD danh cho céc Cong ty Da Qudc gia trong d6 phan anh tat ca bén
nguyén tic trong Ti uyen bé vé Nguyén tic va Quyén Lao déng Co ban ciia ILO (T6
chuee Lao dong Quoc 1é). Tuong t nhu vy, cac qubc gia hién nay ngay cang g1a
tang viéc yeu cau cac Hoi dong Quan tri giam sat cac chién lugc tai chinh va ké
hoach thué ma Ban diéu hanh dugc phép thuc hién, nham khong khuyen khich cac
thong 18, chang han nhu trén thué, 1a nhitg hanh vi khong déng gop cho loi ich
lau dai ctia cong ty va cb dong, va c6 thé gay rui ro phap 1y va rii ro danh tiéng.

Céc quy tic 4p dung rong rii trong cong ty giit vai trd chudn muc dao dirc cho ca Hoi
ddng Quan tri va cac can bd quan 1y chu chdt, tao khudn khd cho viée danh gid, xir Iy
cac van dé lién quan dén cac nhom cd déng khac nhau va c6 loi ich xung dot. Tdi thiéu,
quy tac dao dirc phai dinh ra giéi han ro rang d6i v6i viec muu cau loi ich ca nhan, bao
g0m viéc mua ban c¢b phan cong ty. Mot khudn khd dao dirc toan dién s& vugt ra ngoai
viéc tuan thii phap luat va diéu nay phai luon duoc coi 1a mot yéu cau co ban.

D. Hoi dong Quan tri phai thwe hién cac chire ning chii yéu bao gém:
1. Xem xét va dinh hwéng chién hrge cong ty, cac ké hoach hoat dong co
ban, chinh sach va quy trinh quan ly rii ro, ngan sach va ke hoach
kinh doanh hang nam; dat ra cac muc tiéu hoat djng, theo ddi viéc

thuce hlen muc tiéu va hoat dong cia cong ty; giam sat cac hoat dong
diu tw von, thiu tém va thoai von chi yeéu.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

Mot linh vuc ngay cang c6 tim quan trong d6i voi Hoi dong Quaén tri va c6 lién
quan chit ch@ v6i chién luoc ciia cong ty 13 viée giam sat cong tac quan 1y rui ro
clia cong ty. Viéc giam sat cong tac quan 1y rui ro bao gdm viéc giam sat trach
nhiém gidi trinh va trach nhi€m quan ly rui ro, xac dinh loai va mirc d6 rii ro ma
mot cong ty san sang chép nhén dé dat duoc muc tiéu cua minh, va cach thire cong
ty d6 s& quan 1y rai ro ma cong ty tao ra théng qua cac hoat dong va mdi quan hé
ctia minh. Vi vay nguyén tic chi dao quan trong di véi lanh dao cong ty 1a phai
quan 1y rui ro dé dap Gmg ky vong ctia cong ty.

2. Giam sat hiéu qua cac thye tién quan tri cong ty va thue hién cac thay
ddi khi can thiét.

Viéc Hoi ddng Quan tri giam sat quan tri cong ty ciing bao gdm viéc danh gia lién
tuc co cdu ndi bo ciia cong ty dé dam bao phan dinh pham vi trach nhiém giai
trinh 18 rang cho cong tac quan 1y trong toan cong ty. Ngoai viéc quy dinh gidm
sat va cong bd cac thong 1& quan tri cong ty thuong xuyén, nhidu qudc gia di tién
t6i khuyén nghi hay yéu cau Hoi ddng Quan tri ty danh gia hidu qua cua ho ciing
nhu yéu cdu danh gia hiéu qua cua timg ca nhan thanh vién Hoi dong Quan tri,
Chu tich Ho1 déng Quan tri va Téng Giam ddc.

3. Lura chon, tra thil lao, giam sat va thay thé cAc can bd quan Iy then chét
Kkhi cin thiét va giam sat ké hoach chon nguoi ké nhiém.

Trong phan 16n hé thong Hoi dong Quan tri hai cdp, Hoi dong Kiém soat ciing
chiu trach nhiém bo nhiém cac thanh vién Ban di€u hanh vi ban nay thuong bao
gom da so cac can bd quan ly cap cao.

4. Gan mirc thu lao ciia can bd quan ly cap cao va Hji dong Quaén tri véi
loi ich 14u dai cia cong ty va co dong.

Viéc Hoi déng Quan tri xay dyng va cong bd chinh sach thu lao cho thanh vién
Hoi dong Quan tri va can b quan 1y cap cao dugc coi 1a thong 18 t6t. Viéc cong bd
chinh sach nhu vay quy dinh mdi quan hé gitra mirc thii lao va hiéu qua, dwa ra cac
tiéu chuén co thé do luong duogc, nhéan manh loi ich 1au dai cua cong ty hon la cac
suy tinh ngén han. Cong bd chinh sach thi lao noéi chung thudng dit ra cac diéu
kién tra luong cho cac hoat dong ngoai cong tac quan 1y cho thanh vién Hoi dong
Quan tri nhu trr van. Ban cong bd ciing thudng xac dinh cac didu khoan vé ndm giir
va mua ban ¢6 phiéu ciia cong ty ma thanh vién Hoi ddng Quan tri va can bd quan
Iy cAp cao phai tudn thii, va cac thu tuc cin thuc hién trong viéc thudng hay dinh
gi lai quyén mua c6 phiéu. O mét sé qudc gia, chinh sach thu lao ciing d& cap dén
khoan tién phai tra khi thué va/hodc chdm dit hop dong véi mot can bd quan 1y.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

O céc cong ty 10n, didu dugc coi 1a thong 16 tét 13 chinh sach thu lao va hop dong
v6i thanh vién Hoi ddng Quan tri va cac can bd quan 1y chu chét duge quan 1y boi
mot iy ban dac biét cia Hoi déng Quan tri bao gém toan bo hoac da sb cac thanh
vién doc lap va khong bao gdm can bd didu hanh hoat dong trong ty ban lwong
thudng ciia nhau, vi viéc ndy c6 thé dan téi xung dot loi ich. Viéc ap dung cac quy
dinh vé& thu hdi lvong thuéng duoc coi 1a thong 18 tot. Nhimg quy dinh nay cho
phép cong ty c6 quyén giir lai va thu hoi thi lao ciia can bd quan 1y cap cao trong
nhing truong hop gian 14n va cac tinh hudng khac, chang han nhu khi cong ty bi
yéu cau phai diéu chinh lai bao céo tai chinh do khong tuan thu cac yéu cau vé bao
c4o tai chinh mang tinh trong yéu.

5. Pam béo sy nghiém tic va minh bach ciia quy trinh dé cir va biu Hoi
dong Quan tri.

Bé Nguyén tdc nay ting cudng vai tro tich cuc ciia cd dong trong viée dé ctr va bau
chon thanh vién Hoi d&”)ng Quan tri. HOi déng Quan tri c6 vai tro then chét trong
viéc dam bao van dé nay va cac khia canh khac cia quy trinh d& ctr va bau chon
Hoi déng Quan tri duoc ton trong. Trudce ti€n, mac du cac thu tuc dé ctr co thé
khac nhau & cac qudc gia nhung Hoi ddng Quan tri hay ty ban dé ctr c6 mot trach
nhiém dac biét 1a dam bao céc thu tuc quy dinh minh bach va duoc ton trong. Thi
hai, Hoi dong Quan trj ¢ vai tro chinh trong viéc xac dinh yéu cau chung hoic cu
thé vé nang lyc cda cac thanh vién Hoi dﬁ”)ng Quan tri ma cong ty cod thé can toi
& bat ky thoi diém nao, trén co s can nhic kién thirc, nang lyc va chuyén mén
pht hop dé bé sung cac k¥ ning hién ¢ ciia Hoi dong Quan tri. Thir ba, Hoi dong
Quan tri hodc iy ban dé ctr ¢6 trach nhiém xac dinh ung ctr vién tiém nang co thé
dap ung dugc nhimg yéu cau mong mudn va dé xuit véi cb dong, va/hodc can
nhic nhiing tmg cir vién theo dé xuat ciia nhimg ¢ déng cd quyén dé cir. Ngay
cang nhiéu qudc gia quy dinh quy trinh tim kiém Gng cir vién phai mé rong cho
nhiéu d6i twong khéac nhau.

6. Giam sat va xir Iy cac xung ddt lgi ich tiém 4n ciia Ban diéu hanh, Hgi
dong Quan trj va co dong, bao gom viéc sit dung tai sin cong ty sai muc
dich va lgi dung cac giao dich v6i bén lién quan.

Hoi dong Quan tri c6 mot chirc ning quan trong 1a gidm sat hé thong kiém soat noi
b0 bao g6m bao céo tai chinh va viéc sir dung tai san cong ty va chéng lai viéc lam
dung céc giao dich véi bén lién quan. Nhitng chirc ndng nay thuong dugc giao cho
kiém toan ndi bo, 1a bd phan bao céo truc tiép cho Hoi ddng Quan tri. Khi cac lanh
dao khac trong cong ty chiu trach nhiém trén cac linh vuc khac nhau, thi diéu quan
trong 1a ho can phai bao cao cho Hoi déng Quan tri tuong tu nhu kiém toan noi bo.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

Dé thyc hién trach nhiém giém sat, Hoi ddng Quan tri can khuyén khich viéc t6
giac cac hanh vi ph1 dao durc/bat hop phap ma khong s¢ bi trung phat. Bo quy tic
dao duc cong ty can hd trg qua trinh ndy va ngudi tb giac can dugc su bao vé ciia
phap luat. Uy ban kiém toan hodc t uy ban dao dirc hodc mot by phan tuong tu nén
cung cip mot dau mdi lién lac cho ngudi lao dong mudbn théng bao vé cac hanh
vi phi dao dirc hay bt hop phap c6 thé 1am tén hai tinh trung thuc cua cac béo
cdo tai chinh.

7. Dam bao tinh trung thuc cia hé th(")ng b4o cio ké toan va tai chinh
cua cﬁng ty, ké ca bao cdo kiém toan ddc lap, va bio dam r:"lng cac hé
thong kiém soat pht hop luén hoat dong, dic biét 1a cac hé thong quan
1y rii ro, kiém soat tai chinh va hoat dong, tuin thi theo phap luit va
cAc tiéu chuén lién quan.

Hoi dong Quan tri phai chimg to vai trd lanh dao dé dam bao c6 mot phuong tién
giam sat rii ro hiéu qua. Viéc dam bao tinh trung thuc ciia hé thong bao céo va
giam sat s& budc Hoi ddng Quan tri phai thiét 1ap va thyc thi ddy du viéc phan
chia va thuc hién trach nhiém va giai trinh 3 rang trong cong ty. Hoi ddng Quan
trj cling can dam bao c6 sy giam sat phu hop tir 1anh dao cip cao trong cong ty.
Thong thuong, viéc nay bao gf”)m viée thiét lap mot hé théng kiém toan noi bod
truc tiép bao cao 1én Hoi dong Quan tri. Viéc kiém toan vién ndi bo béo céo cho
uy ban kiém toan doc 1ap cua Hoi dﬁ”)ng Quan tri hodc bd phan tuong duong chiu
trach nhiém quan ly mbi quan hé véi don vi kiém toan doc 1ap, qua do6 cho phép
Hoi ddng Quan tri dwa ra cau tra 1i tong hop dugc coi 1a thong 18 tt. Viéc ay ban
nay hay bo phan trong dwong xem xét va béo cao cho Hoi ddng Quan tri nhitng
chinh sach ké todn quan trong nhat lam co s& cho bao cdo tai chinh ciing can phai
coi 1a thong 16 tt. Tuy nhién, Hoi ddng Quan tri phai c6 trach nhiém cudi cing
trong viéc giam sat hé thong quan 1y rdi ro cia cong ty va dam béo tinh trung thuc
cua hé thong béo cao. Mot s6 qudc gia quy dinh Chu tich Hoi dong Quan tri phai
béo céo vé quy trinh kiém soat ndi bo. Cac cong ty c¢6 rui ro 16n hodc phirc tap (tai
chinh va phi tai chinh), khong chi trong linh vuc tai chinh, nén can nhéc ap dung
nhitng hé thong béo cdo tuong ty, bao gdm viéc bio cdo truc tiép 1én Hoi dong
Quén tri, lién quan dén quan 1y rui ro.

Cong ty ciing can thiét 1ap va bao dam hiéu qua cua cic chdt kiém soét ndi bo, cac
chuong trinh hodc bién phap vé dao dirc va tuan thu dé tuan tha luat 18, quy dinh
va chuan muc 4p dung nhu bo Cac Hudng dan ctia OECD ddi véi cac Cong ty
Pa Qudc gia va Hiép dinh Chong Hbi 16 Cong chirc Nudc ngoai trong Giao dich
Québc té va cac hinh thirc hdi 16 va tham nhiing khac. Ngoai ra, ciing can phai tuan
tha cac luét 1€ va quy dinh khac nhu luat 1¢ vé chung khoan, canh tranh, diéu kién
lam viéc va an toan lao dong. Nhiing ludt khac c6 thé ap dung bao gdm luét thué,
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

nhan quyén, moi trudng, gian 14n, va rira tién. Cac chuong trinh tudn thu nhu vay
ciling s& cting ¢ quy tic dao dirc ciia cong ty. Dé c6 hiéu qua, co ché khuyén khich
clia cong ty can di doi voi cac chuan myc dao dirc va nghé nghiép. Viéc ton trong
cac gia tri nay can dugc khen thuong va cac hanh vi vi pham can bi ngin chin
va xur phat. Cac chuong trinh tuén thi ciing phai mé rong dén cac cong ty con va
trong chirg muc c6 thé t6i cac bén thir ba, nhu dai Iy va cac trung gian khac, tu
van, dai dién, nha phan phéi, nha thiu va nha thau, tip doan va ddi tac lién doanh.

8. Giam st quy trinh cong bd thong tin va truyén dat thong tin.

Chtic ndng va nhiém vu cia Hoi déng Quan tri va Ban diéu hanh di véi viéc cong
b va truyén dat thong tin can duoc Hoi dong Quan tri quy dinh rd. O mot sé qudc
gia, viéc b6 nhiém mot can bd chiu trach nhiém quan hé dau tu bao cdo truc tiép
1én Hoi ddng Quan tri duoc coi 14 thong 18 tot d6i v6i cac cong ty niém yét 10n.

E. Hoi dong Quin tri phai c6 kha ning dwa ra phan quyét doc 1ap, khach
quan vé cdc véin dé cia cong ty.

Dé thuc hién nhiém vu giam sat hidu qua quan 1y, ngan ngira xung dot loi ich va
tang cuong kha nang canh tranh ciia cong ty, Hoi dong Quan tri phai c6 kha ning
danh gia khach quan. Ban dau, viéc nay c6 nghia la doc 1ap va khach quan véi Ban
Diéu hanh, vé thanh phﬁn va co ciu cua Hoi df”)ng Quan tri. Tinh ddc 14p cua Hoi
ddng Quan tri trong cac trudng hop nay thuong yéu cau mot sd luong di thanh
vién HoO1 déng Quan tri phai doc 1ap vdi Ban Piéu hanh.

O mot s6 qudc gia c6 hé thong Hoi dong Quan tri mot cép, tinh khich quan cia
Ho6i ddng Quan tri va tinh doc 1ap v6i Ban diéu hanh c6 thé dugc ting cudng
bé’lng viéc tach roi vai tro cua Téng Giam ddc va Chu tich Hoi déng Quan tri. Viéc
tach rdi hai vi tri c6 thé coi 1a thong 16 t6t vi gitip can bang quyén luc, ting trach
nhiém va nang cao nang lyc ra quyét dinh doc lap caa Hoi déng Quan tri voi Ban
diéu hanh. Viéc chi dinh mot thanh vién Hoi dong Quan tri ding dau khong diéu
hanh ciing dugc coi 1a thong 1¢ tot néu vai tro d6 dugc xac dinh ¢ dii thim quyén
lanh dao Hoi dong Quan tri trong trudng hop Ban diéu hanh c6 xung dot rd rang.
Nhitng co ché nhu viy gop phan dam bao quan tri cong ty chét luong cao va thuc
hién c6 hi¢u qua chirc nang ctia Hoi déng Quan tri.

Chii tich Hoi dong Quan tri hodc thanh vién Hoi dong Quan trj dimg dau khong
diéu hanh & mot s6 qudc gia c6 thé dugc mot Thu ky Céng ty trg gitp. Trong
truong hop Hoi ddng Quan tri hai cap, cling can xem xét xem c6 nay sinh cac Van
dé vé quan tri cong ty hay khong néu co truyen thong chu tich cia Hoi dong cép
thip hon tré thanh Chu tich Hoi dong Kiém soat khi vé huu.
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V1. TRACH NHIEM CUA HOI PONG QUAN TRI

Viéc ting cuong tinh khach quan ctua Hoi dong Quan tri cling phu thudc vao co
ciu s hitu ciia cong ty. Mot c6 dong chi phdi s& co quyén luc 16n trong viée bd
nhiém Hoi dong Quan tri va Ban diéu hanh. Tuy nhién, trong trudng hop nay, Hoi
ddng Quan tri van cé trach nhiém phap 1y ddi voi cong ty va voi toan bo ¢ dong
bao goém ca ¢b dong thiéu sd.

Do vay, su da dang cia co cdu Hoi déng Quan tri, hinh thirc so hitru va thong 1€ &
cac qudc gia khac nhau din dén cac cach tiép can khac nhau vé tinh khich quan
ctia Hoi dong Quan trj. Trong nhiéu truong hop, tinh khach quan yéu cau mét s6
luong dii thanh vién Hoi dong Quan tri khong dugc 1am viée & cong ty hay chi
nhanh cong ty va khong dugc c6 quan hé mat thiét v6i cong ty hodc ban didu hanh
thong qua cac quan hé kinh té, gia dinh hay cac quan hé quan trong khac. Piéu
nay khong can tré ¢6 dong tro thanh thanh vién Hoi dong Quan tri. Trong cac
truong hop khéc, su doc 1ap voi ¢ dong hodc to chirc nim quyén kiém soat can
duoc nhin manh, dic biét & cac nudc noi viée bao vé quyén loi theo co ché dée
phong cua ¢ dong thiéu sé con yéu va co hoi khiéu nai bdi thudng con han ché.
Diéu nay dan dén luat 18 & mot sé qudc gia quy dinh mot sb thanh vién Hoi dong
Quén tri phai doc 1ap véi ¢b dong chi phdi. Tinh doc 14p ham nghia khong 1am dai
dién hodc c6 quan hé kinh té mat thiét véi cd dong chi phdi. Trong cac truong hop
khac, cac bén nhur chii ng ciing ¢6 thé ¢ anh hudong quan trong. Khi c6 mot bén
¢6 vi tri dic biét anh hudng t6i cong ty thi can phai cé cac cude kiém tra chat ché
dé dam bao danh gia khach quan ciia Hoi dong Quan tri.

Khi x4c dinh thanh vién ddc 1ap ctia Hoi déng Quan tri, mot sd nguyén téc quéc
gia vé quan trji cong ty di xac dinh cac gia dinh chi tiét cho tinh khong doc 1ap
thuong duoc phan anh trong cac quy dinh niém yét. Trong khi xay dung cac diéu
kién quan trong, cac tiéu chi “phu dinh” nhu xac dinh khi ndo mét cd nhan khong
dugc coi 1a doc 1ap thudng c6 thé dugc bd sung bai cac vi du “khang dinh” vé cac
pham chat 1am ting hiéu qua cua tinh doc lap.

Thanh vién Hoi ddng Quan trj doc 1ap c6 thé c6 dong gop quan trong cho viée ra
quyét dinh cua Ho1 déng Quan tri. Ho c6 thé dem lai ci nhin khach quan cho danh
gia hiéu qué hoat dong cua Hoi déng Quan tri va Ban Diéu hanh. Ngoai ra, ho c6
thé co vai trd quan trong trong cac linh vuc noi lgi ich ciia ban lanh dao, cong ty
va cb dong bat déng, vi du thu lao cho can bd quan ly, ké hoach ké nhiém, thay
d6i quyén kiém soat cong ty, cac bién phap chong thau tém, thau tom 16n va kiém
toan. Dé thuc hién dugc vai tro nay, Hoi déng Quan trj can tuyén bd nhitng nguoi
duoc coi la doc 1ap va ti€u chi xac dinh tinh doc 1ap ctia thanh vién Hoi déng Quan
tri. Mot s6 qudc gia ciing yéu cau cac thanh vién Hoi ddng Quan tri doc 1ap phai
hop riéng dinh ky.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

1. Hji dong Quan tri phai xem xét viée bd nhiém mét s6 hrgng di cac
thanh vién Hoi dong Quan tri khong didu hanh c6 khi ning dwa ra
phan quyét doc 1ap doi véi cac vin dé khi tiém 4n xung dot vé loi ich.
Vi du nhw ddm bdo tinh trung thwe ciia cac bao cao tai chinh va phi tai
chinh, ra soat cac giao dich lién quan, dé cir thanh vién Hoi dong Quan
tri va can bd quan Iy chii chdt va thii lao cho Hdi dong Quan tri.

Trong khi trach nhiém vé bao c4o tai chinh, ché do thi lao va dé ctr thuong 1a ciia
Hoi ddng Quan tri ndi chung thi thanh vién Hoi dong Quan tri doc 1ap khong diéu
hanh c6 thé 1a dam bao thém cho cac bén tham gia thi truong rang loi ich cua ho
s€ duogc bao vé an toan. Hoi déng Quan tri nén thanh I&p cac ty ban cy thé dé xem
xét cac van dé co kha ning gay xung dot loi ich. Céc iy ban niy co thé bao gom
mot s6 luong t6i thiéu hodc toan bo 14 cac thanh vién khong didu hanh.

2. Héi dong Quan tri nén can nhic viéc thanh 1ap cac iy ban chuyén mén
dé hé tro Hoi dong Quan tri thue hién cac chire ning ciia minh, dic
biét lién quan dén kiém todn, va, tiy thudc vao quy méd va hd so rii
ro ciia cong ty, ca vé quan Iy riii ro va thu lao. Khi cic iy ban ciia Hji
dﬁng Quan tri dwgc thanh 1ap, thim quyén, thanh phén va quy trinh
hoat dong ciia cac iiy ban phai dwoc Hi dong Quan tri quy dinh va
cong bd ré rang.

Trong truong hop viée st dung cac uy ban la phu hop véi quy mo cia cong ty va
Hoi déng Quan tri, viéc st dung cac Uy ban c6 thé cai thién cong viéc cua Hoi
dong Quan tri. D& danh gia hiéu qua cta cac iy ban, thi truong can dugc cung
cép mot buc tranh hoan chinh va rd rang vé muyc dich, nhiém vu va thanh ph:‘?ln.
Thoéng tin nhu vy dic biét quan trong & nhitng nudc noi Héi ddng Quan tri thanh
1ap Uy ban kiém toan doc lap, c6 thim quyén gidm sat mbi quan hé cta cong ty
v6i don vi kiém toan doc 1ap va hoat dong doc 1ap trong nhiéu trudng hop. Céc oy
ban kiém toan ciing ¢6 thé giam sy hiéu qua va tinh liém chinh ctia hé thong kiém
soat ndi bo. Cac tiy ban khac cuia Hoi ddng Quan tri bao gdm uty ban dé cir, lwong
thudng va rui ro. Viée thiét 1ap cac iy ban bd sung doi khi c6 thé gitp tranh tinh
trang qua tai ddi v6i ay ban kiém toan va cho phép Hoi ddng Quan trj c6 nhiéu
thoi gian hon danh cho nhitng van dé d6. Du vy, trach nhiém ciia cac thanh vién
Hoi dong Quan tri con lai va Hoi ddng Quan tri ndi chung ciing can rd rang. Cong
b6 thong tin khong ap dung cho nhimg ty ban duoc thanh 1ap dé giai quyét cac
giao dich thuong mai mét.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

3. Thanh vién Hji dong Quan tri phai cam két thue hién céc trach nhiém
cia minh mgt cach hiéu qua.

Tham gia vao qua nhiéu Hoi ddng Quan tri c6 thé anh hudng t6i hidu qua cua
thanh vién Hoi déng Quan tri. Mot sb quéc gia han ché sb luong Hoi déng Quan
tri ma mot ca nhan c6 thé tham gia. Tuy nhién, cac gioi han cu thé co thé it quan
trong hon viéc dam béo thanh vién Hoi déng Quan tri hoat dong chinh dang va co
dugc su tin cdy trong con mit cia c¢b dong. Do do, cong bd thong tin vé vi tri Hoi
déng Quan tri khéc cho ¢b dong la mot cong cu chinh dé cai thién viéc bd nhiém
thanh vién Hoi ddng Quan tri. Didu nay duoc ting cudng boi viée cong b sb 1an
du hop cua tirng thanh vién Hoi déng Quan tri (chéng han, ho c6 Véng mat nhiéu
tai cac cudc hop hay khong) va bat ky cong viéc gi dugc thyc hién thay mat Hoi
déng Quan tri va ché d6 thu lao lién quan.

4. Hoi dong Quan tri nén thwong xuyén thue hién tw danh gia dé thim
dinh két qua hoat dong va danh gia liéu ho cé sé hiru tap hop kién
thirc, kinh nghiém va nang lwc phu hop.

Dé cai thién hoat dong va hiéu qua cua thanh vién Hoi dong Quan tri, ngay cang
nhiéu qudc gia khuyén khich cac cong ty tham gia dao tao Hoi dong Quan tri va
tién hanh cong tac tw danh gia mot cach tu nguyén, dap (mg yéu cu cia timg cong
ty. Pdc biét & nhling cong ty 16n, viéc tu danh gia Hoi déng Quan tri c6 thé duge
hd tro boi ¢b van bén ngoai dé ting cudng su khach quan. Trir trudng hop can cd
nhitng ning luc nhét dinh, nhu d6i v6i cac dinh ché tai chinh, viéc dao tao nay c6
thé bao gdm viéc cac thanh vién Hoi dong Quan tri c6 dugc nhing k¥ ning phu
hop khi duge bé nhiém. Sau do6, thanh vién Hoi dong Quan tri co thé cap nhat
cac luat, quy dinh lién quan, va rai ro thwong mai lién tuc bién déi va rui ro khac
thong qua cac khoa dao tao ndi bd va bén ngoai. Pé tranh tu duy theo dam dong
va dem dén su da dang vé tu duy trong thao luén cua Hoi dé)ng Quan tri, cac Hoi
déng Quan tri phai xem xét xem liéu ho ¢6 sé hiru tap hop kién thirc, kinh nghiém
va nang lyc phu hop.

Céc quoc gia c6 thé muon can nhac nhitng bién phap nhu muc ti€u ty nguyén, yéu
cau vé cong bo thong tin, so lugng thanh vién toi da ngodi trong Hoi dong Quan tri,

va nhiing sang kién riéng nham cai thién sy da dang vé gidi trong Hoi dong Quan
tri va Ban diéu hanh.
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VI. TRACH NHIEM CUA HOI PONG QUAN TRI

F. Pé thuc hi¢n trach nhiém ciia minh, thanh vién Hi dong Quan tri phai
duoc tiép can véi thong tin chinh xac, phit hop va kip thoi.

Thanh vién Hoi dong Quan trj phai dugc tiép can kip thoi véi thong tin phu hop
dé hd trg qua trinh ra quyét dinh. Thanh vién Hoi dong Quan tri khong diéu hanh
thuong khong duoc tiép can cac thong tin nhur can b quéan 1y cap cao trong cong
ty. Dong gop ctia thanh vién Hoi dong Quan tri khong diéu hanh dbi voi cong ty co
thé duoc ting cudng bang viéc cho ho co hoi tiép can véi cac can b quan 1y cap
cao nhit dinh trong cong ty, vi du, thu ky cong ty, kiém toan vién nodi bo, ngudi
dung dau bo phan quan 1y riii ro hodc giam ddc quan 1y rui ro, va sir dung dich vu
tu van doc 1ap bén ngoai do cong ty chi tra. Pé thuc hién duoc trach nhiém cia
minh, thanh vién Hoi d(‘Sng Quan tri phai dam bao r?mg ho duoc tiép can thong tin
chinh xac, phu hop va kip thoi. Khi cac cong ty &p dung cdc mo hinh quan 1y rii
ro phuc tap, thanh vién Hoi df“)ng Quan tri nén nhan thirc dugc nhitng han ché tiém
tang cta nhiing mé hinh do.

G. Khi dai dién ciia ngudi lao dong trong Hoi ddng Quan tri 1 bit budc phai
¢6, nén xay dung co ché dé thiic diy kha ning tiép cin thong tin va dao
tao cho dai dién cia ngudi lao dong, sao cho viéc dai dién nay dwgec thue
hién mét cach hiéu qua va c6 déng gop tot nhit vao viée cai thién ky ning,
thong tin va sw doc 1ap ciia Hoi ddng Quan tri.

Khi dai dién cua nguoi lao dong trong Hoi déng Quan tri dugc quy dinh bai luat
phap hay thoa udc tap thé, hoac duogc ap dung ty nguyén, viéc dai di€n nay nén
duogc ap dung nham tdi da hoa dong gop ddi vai sy doc 1ap, ning luc, va thong
qua cua dai dién cua Hoi déng Quan tri. Nguoi dai dién cta nguoi lao dong nén
¢6 nhiém vu va trach nhiém tuong ty véi tat ca cac thanh vién Hoi déng Quan tri
khac, va nén hanh dong vi loi ich tot nhat ciia cong ty.

Nén thiét 1ap quy trinh dé thiic ddy co hoi tiép can thong tin, dao tao, va kién thirc
chuyén mon, va sy doc 1ap ctua thanh vién Hoi dc‘“)ng Quan tri 1a nguoi lao dong
v6i Tong giam ddc va ban diéu hanh. Nhing quy trinh nay nén bao gdm quy trinh
bd nhiém day di va minh bach, quyén bao céo thuong xuyén cho ngudi lao dong
- v6i diéu kién 1a céac yéu cu vé bao mat cua Hoi d6ng Quan tri dugc tuan thu
nghiém tic - quyén duoc dao tao, va quy trinh rd rang cho viéc quan 1y xung dot
loi ich. Pong gbp tich cuc cho cong viée cua Hoi ddng Quan tri ciing doi hoi su
chip thuan va cong tac mang tinh xay dung ctia nhimng thanh vién Hoi dong Quan
tri khac ciing nhu ctia Ban diéu hanh.
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PHU LUC

Khuyén nghi ciia Hi dong vé B¢ Nguyén tic Quan tri cong ty
Ngay 8 thang 7 nam 2015
HOI PONG,

CAN CU VAO biéu 5b) ciia Hiép wéc cta T6 chirc Hop tac va Phat trién Kinh
té ngay 14 thang 12 nam 1960;

CAN CU VAO Khuyén nghi ctia Hoi déng vé Hudng dan caa OECD vé Quan
tri cong ty cho cac cong ty thudc s hitu nha nuée dua ra cac hudéng dan cho cac
cong ty thudc sé hitu nha nudc;

CAN CU VAO Huéng dan danh cho cac Cong da qudc gia, mot phan khong
tach roi cuia Tuyén bd vé Pau tu Qudc té va cac cong ty da qudc gia, Cong udc vé
Phong chdng tham nhung dbi véi cac quan chirc nuorc ngoai trong cac giao dich
thwong mai quc té, va Khuyén nghi ciia Hoi ddng vé Can bang gidi trong Gido
duc, Lao dong va Khoi nghiép;

XEM XET thiy B¢ Nguyén tic da duoc ghi nhan tren toan thé g10’1 va tré thanh
mot nén tang quan trong cho céc nd luc cua cac quoc gia va quoc té dé cai thién
quan tri cong ty;

NHAN THUC rang viéc ap dung Bé Nguyén tdc phu thude vao diéu kién luat
phap, kinh té, xa hoi va cac quy dinh quéan 1y khac nhau;

Dua trén dé xuét ciia Uy Ban Quan tri cong ty;
I. KHUYEN NGHI cic nuéc thanh vién va khong thanh vién di dong y (sau
day goi 1a cac nude tham gia) voi ban Khuyén nghi xem xét k§ Bé Nguyén

tic trong ban phu luc dinh kém véi Khuyén nghi nay va coi né 1a mot phan
khong tach roi ctia Khuyén nghi;
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II. PE NGHI Ong Tdng thu ky cong bd Khuyén nghi nay;

IIL. PE NGHI cac nudc tham gia cong bd va phd bién thong tin ciia Khuyén
nghi nay;

IV. PE NGHI cac nudc khong tham gia xem xét va tuan theo Khuyén nghi
nay;
V. HUONG DAN Uy ban Quan tri Cong ty trién khai viéc thuc hién Khuyén

nghi ndy va bao cdo Hoi dong trong vong 5 nam sau khi ap dung va sau do,
béo céo khi can thiét.
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TO CHUC HOP TAC VA
PHAT TRIEN KINH TE

T4 chirc Hop tac va Phat trién Kinh té 1a mot dién dan duy nhét tap hop cac chinh
phu dé cung giai quyét cac van dé kinh té, xa hoi va méi truong cua tién trinh toan
cau hoa. OECD luén tién phong véi cac nd luc dé tim hiéu va hd tro cac chinh pha
thich g véi cac phat trién méi, giai quyét cac vin dé méi nhu quan tri cong ty,
nén kinh té thong tin va nhimng thach thirc ctia dan sb gia trén toan cau. OECD tao
moi trudng cho cac chinh phi ¢ thé so sanh tham khao cac kinh nghiém vé chinh
sach, cling tim cau tra 10i cho cac van dé chung, xac dinh cac thong 18 tot va diéu
phéi cac chinh sach noi dia va quéc té.

Cac nudc thanh vién cia OECD bao gém: Uc, Ao, Bi, Canada, Chi L&, Cong hoa
Séc, Pan Mach, Estonia, Phan Lan, Phap, Dtic, Hi Lap, Hungary, Iceland, Ireland,
Israel, Y, Nhat ban, Han Quéc, Luxembourg, Mé-hi-cd, Ha Lan, Niu-di-lan, Na
Uy, Ba Lan, B6 Pao Nha, Cong hoa Slovak, Slovenia, Tay Ba Nha, Thuy Dién,
Thuy Sy, Thé Nhi Ky, Vuong Qudc Anh va My. Cong ddng Chau Au ¢ tham gia
vao céc cong tac cua OECD.

Nha xuit ban OECD phd bién rong rai cac két qua thong ké va nghién ctru vé kinh

té, x4 hoi va moi truong ctia T6 chire ciing nhu cac hiép udc, huéng dan va chuan
muc dugc chap thuén boi cac nudc thanh vién.

Nha xuit ban OECD, 2 Rue Andre-Pascal, 75775 PARIS CEDEX 16

(26 2015 02 1 P) ISBN 978-92-64-23687-5 — 2015
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Bé Nguyén tic Qudn tri Cong ty

Bé Nguyén tic Quan tri Cong ty ciia G20/OECD gitp cac nha hoach dinh chinh
sach danh gia va cai thién khuon kho phéap 1y va thé ché cia quan tri cong ty. Bg
Nguyén tic cung cap hudng din cho cac So giao dich chimg khoan, nha dau tu,
doanh nghiép va cac bén tham gia khac trong qua trinh xay dung quan tri cong ty
tdt. Puoc ban hanh 1an dau vao nam 1999, B Nguyén tdc da trd thanh tham chiéu
chuén cho quan tri cong ty trén toan thé gidi. B6 Nguyén tac ciing dugc Hoi dong
On dinh Tai chinh ap dung nhu mot trong nhitng Tiéu chuén then chét cho cac Hé
thong Tai chinh vitng manh va dugc théng qua bai Nhom G20.

Tai ban nam 2015 nay c6 dé cap dén nhiing tién trién trong nganh tai chinh va khu
vuc doanh nghiép thic day tinh hiéu qua va phu hop cua cac chinh sach va thong
1€ v€ quan tri cong ty.
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FOREWORD

Foreword

The G20/OECD Principles of Corporate Governance help policy makers evaluate
and improve the legal, regulatory, and institutional framework for corporate
governance, with a view to supporting economic efficiency, sustainable growth
and financial stability.

First published in 1999, the Principles have since become an international
benchmark for policy makers, investors, corporations and other stakeholders
worldwide. They have also been adopted as one of the Financial Stability Board’s
Key Standards for Sound Financial Systems and form the basis for the World
Bank Reports on the Observance of Standards and Codes (ROSC) in the area of
corporate governance.

This edition contains the results of the second review of the Principles, conducted
in 2014/15. The basis for the review was the 2004 version of the Principles,
which embrace the shared understanding that a high level of transparency,
accountability, board oversight, and respect for the rights of shareholders and
role of key stakeholders is part of the foundation of a well-functioning corporate
governance system. These core values have been maintained and strengthened to
reflect experiences since 2004 and ensure the continuing high quality, relevance
and usefulness of the Principles.

The second review was conducted under the responsibility of the OECD Corporate
Governance Committee chaired by Mr. Marcello Bianchi. All non-OECD G20
countries were invited to participate on an equal footing. Experts from relevant
international organisations, notably the Basel Committee on Banking Supervision,
the Financial Stability Board and the World Bank Group, also participated actively
in the review.

Significant contributions were received from the OECD’s regional corporate
governance roundtables in Latin America, Asia and the Middle East and North
Africa, experts, an online public consultation and the OECD’s official advisory
bodies, the Business and Industry Advisory Committee (BIAC) and the Trade
Union Advisory Committee (TUAC).

A draft of the Principles was discussed by the G20/OECD Corporate Governance
Forum in April 2015. Following that meeting, the OECD Council adopted the
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FOREWORD

Principles on 8 July 2015. The Principles were then submitted to the G20 Leaders
Summit on 15-16 November 2015 in Antalya, where they were endorsed as the
G20/OECD Principles of Corporate Governance.

In order to ensure their continuing relevance and accuracy, the review of the
Principles was supported and informed by extensive empirical and analytical work
addressing relevant changes in both the corporate and financial sectors. In this
work, the OECD Secretariat and the Corporate Governance Committee reached
out to a large number of experts, organisations and research institutions. Support
for research was also received from relevant academic institutions, including Bo
azici University.

The next step for the OECD working with the G20 and stakeholders is to promote
and monitor effective implementation of the revised Principles. This will include
a comprehensive review of the Methodology for Assessing the Implementation of
the Principles of Corporate Governance.
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PREFACE

Preface

The purpose of corporate governance is to help build an environment of trust,
transparency and accountability necessary for fostering long-term investment,
financial stability and business integrity, thereby supporting stronger growth and
more inclusive societies.

The G20/OECD Principles of Corporate Governance provide this benchmark.
They clearly identify the key building blocks for a sound corporate governance
framework and offer practical guidance for implementation at a national level.

Partnering with the G20 gives the Principles a global reach and further underlines
that they reflect experiences and ambitions in a wide variety of countries at
different stages of development and with varying legal systems.

To be relevant, it is essential that corporate governance rules and regulations are
adapted to the reality in which they will be implemented. That is why the update
of the Principles has been supported by extensive empirical and analytical work
on emerging trends in both the financial and corporate sectors. This includes
corporate governance lessons from the global financial crisis, the increase in
cross-border ownership, changes in the way that stock markets function and the
consequences of a longer and more complex investment chain from household
savings to corporate investments. The conclusions of this factbased research are
reflected in the recommendations. The Principles also address the rights of the
many stakeholders whose jobs and retirement savings depend on the performance
and integrity of the corporate sector.

Now, the priority is to put the Principles to good use and for countries and
corporations to harvest the benefits of better corporate governance. For this
purpose, the OECD will work with the G20, national institutions and other
international organisations to assess the quality of the corporate governance
framework and to support implementation of the Principles on the ground.

Angel Gurria
OECD Secretary-General
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ABOUT THE PRINCIPLES

About the Principles

The Principles are intended to help policymakers evaluate and improve the legal,
regulatory, and institutional framework for corporate governance, with a view to
support economic efficiency, sustainable growth and financial stability. This is
primarily achieved by providing shareholders, board members and executives as
well as financial intermediaries and service providers with the right incentives to
perform their roles within a framework of checks and balances.

The Principles are intended to be concise, understandable and accessible
to the international community. On the basis of the Principles, it is the role of
government, semi-government or private sector initiatives to assess the quality
of the corporate governance framework and develop more detailed mandatory or
voluntary provisions that can take into account country-specific economic, legal,
and cultural differences.

The Principles focus on publicly traded companies, both financial and non-
financial. To the extent they are deemed applicable, they might also be a useful
tool to improve corporate governance in companies whose shares are not publicly
traded. While some of the Principles may be more appropriate for larger than for
smaller companies, policymakers may wish to raise awareness of good corporate
governance for all companies, including smaller and unlisted companies.

Corporate governance involves a set of relationships between a company’s
management, its board, its shareholders and other stakeholders. Corporate
governance also provides the structure through which the objectives of the company
are set, and the means of attaining those objectives and monitoring performance
are determined.

The Principles do not intend to prejudice or second-guess the business judgment of
individual market participants, board members and company officials. What works
in one company or for one group of investors may not necessarily be generally
applicable to all of business or of systemic economic importance.

The Principles recognise the interests of employees and other stakeholders and
their important role in contributing to the long-term success and performance of
the company. Other factors relevant to a company’s decision-making processes,
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ABOUT THE PRINCIPLES

such as environmental, anti-corruption or ethical concerns, are considered in
the Principles but are treated more explicitly in a number of other instruments
including the OECD Guidelines for Multinational Enterprises, the Convention
on Combating Bribery of Foreign Public Officials in International Business
Transactions, the UN Guiding Principles on Business and Human Rights, and
the ILO Declaration on Fundamental Principles and Rights at Work, which are
referenced in the Principles.

The Principles are developed with an understanding that corporate governance
policies have an important role to play in achieving broader economic objectives
with respect to investor confidence, capital formation and allocation. The quality
of corporate governance affects the cost for corporations to access capital for
growth and the confidence with which those that provide capital — directly or
indirectly — can participate and share in their value-creation on fair and equitable
terms. Together, the body of corporate governance rules and practices therefore
provides a framework that helps to bridge the gap between household savings and
investment in the real economy. As a consequence, good corporate governance
will reassure shareholders and other stakeholders that their rights are protected and
make it possible for corporations to decrease the cost of capital and to facilitate
their access to the capital market.

This is of significant importance in today’s globalised capital markets. International
flows of capital enable companies to access financing from a much larger pool of
investors. If companies and countries are to reap the full benefits of the global
capital market, and if they are to attract long-term “patient” capital, corporate
governance arrangements must be credible, well understood across borders and
adhere to internationally accepted principles.

Even if corporations do not rely primarily on foreign sources of capital, a
credible corporate governance framework, supported by effective supervision and
enforcement mechanisms, will help improve the confidence of domestic investors,
reduce the cost of capital, underpin the good functioning of financial markets, and
ultimately induce more stable sources of financing.

There is no single model of good corporate governance. However, some common
elements underlie good corporate governance. The Principles build on these
common elements and are formulated to embrace the different models that exist.
For example, they do not advocate any particular board structure and the term
“board” as used in the Principles is meant to embrace the different national models
of board structures. In the typical two-tier system, found in some countries, “board”
as used in the Principles refers to the “supervisory board” while “key executives”
refers to the “management board”. In systems where the unitary board is overseen
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ABOUT THE PRINCIPLES

by an internal auditor’s body, the principles applicable to the board are also, mutatis
mutandis, applicable. As the definition of the term “key executive” may vary among
jurisdictions and depending on context, for example remuneration or related party
transactions, the Principles leave it to individual jurisdictions to define this term in
a functional manner that meets the intended outcome of the Principles. The terms
“corporation” and “company” are used interchangeably in the text.

The Principles are non-binding and do not aim at detailed prescriptions for national
legislation. Rather, they seek to identify objectives and suggest various means
for achieving them. The Principles aim to provide a robust but flexible reference
for policy makers and market participants to develop their own frameworks for
corporate governance. To remain competitive in a changing world, corporations
must innovate and adapt their corporate governance practices so that they can meet
new demands and grasp new opportunities.

Taking into account the costs and benefits of regulation, governments have an
important responsibility for shaping an effective regulatory framework that
provides for sufficient flexibility to allow markets to function effectively and to
respond to new expectations of shareholders and other stakeholders.

The Principles are widely used as a benchmark by individual jurisdictions around
the world. They are also one of the Financial Stability Board’s Key Standards for
Sound Financial Systems and provide the basis for assessment of the corporate
governance component of the Reports on the Observance of Standards and Codes
of the World Bank.

The Principles themselves are evolutionary in nature and are reviewed in light of
significant changes in circumstances in order to maintain their role as a leading
instrument for policy making in the area of corporate governance.

The Principles are presented in six different chapters: I) Ensuring the basis for an
effective corporate governance framework; II) The rights and equitable treatment
of shareholders and key ownership functions; III) Institutional investors, stock
markets, and other intermediaries; IV) The role of stakeholders; V) Disclosure and
transparency; and VI) The responsibilities of the board. Each chapter is headed
by a single principle that appears in bold italics and is followed by a number of
supporting sub-principles. The Principles are supplemented by annotations that
contain commentary on the Principles and are intended to help readers understand
their rationale. The annotations may also contain descriptions of dominant or
emerging trends and offer alternative implementation methods and examples that
may be useful in making the Principles operational.
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[. ENSURING THE BASIS FOR
AN EFFECTIVE CORPORATE GOVERNANCE FRAMEWORK

The corporate governance framework should promote transparent and fair
markets, and the efficient allocation of resources. It should be consistent with
the rule of law and support effective supervision and enforcement.

Effective corporate governance requires a sound legal, regulatory and institutional
framework that market participants can rely on when they establish their private
contractual relations. This corporate governance framework typically comprises
elements of legislation, regulation, self-regulatoryarrangements, voluntary
commitments and business practices that are the result of a country’s specific
circumstances, history and tradition. The desirable mix between legislation,
regulation, self-regulation, voluntary standards, etc., will therefore vary from
country to country. The legislative and regulatory elements of the corporate
governance framework can usefully be complemented by soft law elements based
on the “comply or explain” principle such as corporate governance codes in order
to allow for flexibility and address specificities of individual companies. What
works well in one company, for one investor or a particular stakeholder may not
necessarily be generally applicable to corporations, investors and stakeholders
that operate in another context and under different circumstances. As new
experiences accrue and business circumstances change, the different provisions
of the corporate governance framework should be reviewed and, when necessary,
adjusted.

Countries seeking to implement the Principles should monitor their corporate
governance framework, including regulatory and listing requirements and business
practices, with the objective of maintaining and strengthening its contribution to
market integrity and economic performance. As part of this, it is important to take
into account the interactions and complementarity between different elements of
the corporate governance framework and its overall ability to promote ethical,
responsible and transparent corporate governance practices. Such analysis should
be viewed as an important tool in the process of developing an effective corporate
governance framework. To this end, effective and continuous consultation with
the public is an essential element. In some jurisdictions, this may need to be
complemented by initiatives to inform companies and their stakeholders about
the benefits of implementing sound corporate governance practices. Moreover,
in developing a corporate governance framework in each jurisdiction, national
legislators and regulators should duly consider the need for, and the results from,
effective international dialogue and co-operation. If these conditions are met, the
corporate governance framework is more likely to avoid over-regulation, support
the exercise of entrepreneurship and limit the risks of damaging conflicts of
interest in both the private sector and in public institutions.
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[. ENSURING THE BASIS FOR
AN EFFECTIVE CORPORATE GOVERNANCE FRAMEWORK

A. The corporate governance framework should be developed with a view
to its impact on overall economic performance, market integrity and
the incentives it creates for market participants and the promotion of
transparent and well-functioning markets.

The corporate form of organisation of economic activity is a powerful force for
growth. The regulatory and legal environment within which corporations operate
is therefore of key importance to overall economic outcomes. Policy makers also
have a responsibility to put in place a framework that is flexible enough to meet
the needs of corporations operating in widely different circumstances, facilitating
their development of new opportunities to create value and to determine the most
efficient deployment of resources.

Where appropriate, corporate governance frameworks should therefore allow for
proportionality, in particular with respect to the size of listed companies. Other
factors that may call for flexibility include the company’s ownership and control
structure, geographical presence, sectors of activity, and the company’s stage
of development. Policy makers should remain focussed on ultimate economic
outcomes and when considering policy options, they will need to undertake an
analysis of the impact on key variables that affect the functioning of markets, for
example in terms of incentive structures, the efficiency of self-regulatory systems
and dealing with systemic conflicts of interest. Transparent and well-functioning
markets serve to discipline market participants and to promote accountability.

B. The legal and regulatory requirements that affect corporate governance
practices should be consistent with the rule of law, transparent and
enforceable.

If new laws and regulations are needed, such as to deal with clear cases of arket
mperfections, they should be designed in a way that makes them possible to
implement and enforce in an efficient and even handed manner covering all parties.
Consultation by government and other regulatoryauthorities with corporations,
their representative organisations and other stakeholders, is an effective way of
doing this. Mechanisms should also be established for parties to protect their
rights. In order to avoid over-regulation, unenforceable laws, and unintended
consequences that may impede or distort business dynamics, policy measures
should be designed with a view to their overall costs and benefits.

Public authorities should have effective enforcement and sanctioning powers to
deter dishonest behaviour and provide for sound corporate governance practices.
In addition, enforcement can also be pursued through private action, and the
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[. ENSURING THE BASIS FOR
AN EFFECTIVE CORPORATE GOVERNANCE FRAMEWORK

effective balance between public and private enforcementwill vary depending
upon the specific features of each jurisdiction.

Corporate governance objectives are also formulated in voluntary codes and
standards that do not have the status of law or regulation. While such codes play
an important role in improving corporate governance arrangements, they might
leave shareholders and other stakeholders with uncertainty concerning their status
and implementation. When codes and principles are used as a national standard
or as a complement to legal or regulatory provisions, market credibility requires
that their status in terms of coverage, implementation, compliance and sanctions
is clearly specified.

C. The division of responsibilities among different authorities should be
clearly articulated and designed to serve the public interest.

Corporate governance requirements and practices are typically influenced by an
array of legal domains, such as company law, securities regulation, accounting
and auditing standards, insolvency law, contract law, labour law and tax law.
Corporate governance practices of individual companies are also often influenced
by human rights and environmental laws. Under these circumstances, there is
a risk that the variety of legal influences may cause unintentional overlaps and
even conflicts, which may frustrate the ability to pursue key corporate governance
objectives. It is important that policy-makers are aware of this risk and take
measures to limit it. Effective enforcement also requires that the allocation of
responsibilities for supervision, implementation and enforcement among different
authorities is clearly defined so that the competencies of complementary bodies
and agencies are respected and used most effectively. Potentially conflicting
objectives, for example where the same institution is charged with attracting
business and sanctioning violations, should be avoided or managed through
clear governance provisions. Overlapping and perhaps contradictory regulations
between jurisdictions is also an issue that should be monitored so that no regulatory
vacuum is allowed to develop (i.e. issues slipping through in which no authority
has explicit responsibility) and to minimise the cost of compliance with multiple
systems by corporations. When regulatory responsibilities or oversight are
delegated to non-public bodies, it is desirable to explicitly assess why, and under
what circumstances, such delegation is desirable. In addition, the public authority
should maintain effective safeguards to ensure that the delegated authority is
applied fairly, consistently, and in accordance with the law. It is also essential
that the governance structure of any such delegated institution be transparent and
encompass the public interest.
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[. ENSURING THE BASIS FOR
AN EFFECTIVE CORPORATE GOVERNANCE FRAMEWORK

D. Stock market regulation should support effective corporate governance.

Stock markets can play a meaningful role in enhancing corporate governance by
establishing and enforcing requirements that promote effective corporate governance
by their listed issuers. Also, stock markets provide facilities by which investors
can express interest or disinterest in a particular issuer’s governance by allowing
them to buy or sell the issuer’s securities, as appropriate. The quality of the stock
market’s rules and regulations that establish listing criteria for issuers and that govern
trading on its facilities is therefore an important element of the corporate governance
framework.

What traditionally were called “stock exchanges” today come in a variety of
shapes and forms. Most of the large stock exchanges are now profit maximisingand
themselves publicly traded joint stock companies that operate in competition with
other profit maximising stock exchanges and trading venues.Regardless of the
particular structure of the stock market, policy makers and regulators should assess
the proper role of stock exchanges and trading venues in terms of standard setting,
supervision and enforcement of corporate governance rules. This requires an analysis
of how the particular business models of stock on competitive terms will enhance the
quality and independence of supervision and enforcement.

E. Supervisory, regulatory and enforcement authorities should have the
authority, integrity and resources to fulfil their duties in a professional and
objective manner. Moreover, their rulings should be timely, transparent and
fully explained.

Supervisory, regulatory and enforcement responsibilities should be vested with
bodies that are operationally independent and accountable in the exercise of their
functions and powers, have adequate powers, proper resources, and the capacity to
perform their functions and exercise their powers, including with respect to corporate
governance. Many countries have addressed the issue of political independence of
the securities supervisor through the creation of a formal governing body (a board,
council, or commission) whose members are given fixed terms of appointment. If
the appointments are staggered and made independent from the political calendar,
they can further enhance independence. These bodies should be able to pursue their
functions without conflicts of interest and their decisions should be subject to judicial
or administrative review. When the number of corporate events and the volume of
disclosures increase, the resources of supervisory, regulatory and enforcement
authorities may come under strain. As a result, in order to follow developments, they
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[. ENSURING THE BASIS FOR
AN EFFECTIVE CORPORATE GOVERNANCE FRAMEWORK

will have a significant demand for fully qualified staff to provide effective oversight
and investigative capacity which will need to be appropriately funded. The ability
to attract staff on competitive terms will enhance the quality and independence of
supervision and enforcement.

F. Cross-border co-operation should be enhanced, including through bilateral
and multilateral arrangements for exchange of information.

High levels of cross-border ownership and trading require strong international co-
operation among regulators, including through bilateral and multilateral arrangements
for exchange of information. International co-operation is becoming increasingly
relevant for corporate governance, notably where companies are active in many
jurisdictions through both listed and unlisted entities, and seek multiple stock market
listings on exchanges in different jurisdictions.
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II. THE RIGHTS AND EQUITABLE TREATMENT OF SHAREHOLDERS AND
KEY OWNERSHIP FUNCTIONS

The corporate governance framework should protect and facilitate the exercise
of shareholders’ rights and ensure the equitable treatment of all shareholders,
including minority and foreign shareholders. All shareholders should have the
opportunity to obtain effective redress for violation of their rights.

Equity investors have certain property rights. For example, an equity share in a publicly
traded company can be bought, sold, or transferred. An equity share also entitles the
investor to participate in the profits of the corporation, with liability limited to the
amount of the investment. In addition, ownership of an equity share provides a right to
information about the corporation and a right to influence the corporation, primarily by
participation in general shareholder meetings and by voting.

As a practical matter, however, the corporation cannot be managed by shareholder
referendum. The shareholding body is made up of individuals and institutions whose
interests, goals, investment horizons and capabilities vary. Moreover, the corporation’s
management must be able to take business decisions rapidly. In light of these realities
and the complexity of managing the corporation’s affairs in fast moving and ever
changing markets, shareholders are not expected to assume responsibility for managing
corporate activities. The responsibility for corporate strategy and operations is typically
placed in the hands of the board and a management team that is selected, motivated
and, when necessary, replaced by the board.

Shareholders’ rights to influence the corporation centre on certain fundamental
issues, such as the election of board members, or other means of influencing the
composition of the board, amendments to the company’s organic documents,
approval of extraordinary transactions, and other basic issues as specified
in company law and internal company statutes. This Section can be seen as a
statement of the most basic rights of shareholders, which are recognised by law
in most countries. Additional rights such as the approval or election of auditors,
direct nomination of board members, the ability to pledge shares, the approval of
distributions of profits, shareholder ability to vote on board member and/or key
executive compensation, approvalof material related party transactions and others
have also been established in various jurisdictions.

Investors’ confidence that the capital they provide will be protected from misuse
or misappropriation by corporate managers, board members or controlling
shareholders is an important factor in the development and proper functioning of
capital markets. Corporate boards, managers and controlling shareholders may
have the opportunity to engage in activities that advance their own interests at the
expense of non-controlling shareholders. In providing protection to investors, a
distinction can usefully be made between ex ante and ex post shareholder rights.
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Ex ante rights are, for example, pre-emptive rights and qualified majorities for
certain decisions. Ex post rights allow the seeking of redress once rights have
been violated. In jurisdictions where the enforcement of the legal and regulatory
framework is weak, it can be desirable to strengthen the ex ante rights of
shareholders such as by low share ownership thresholds for placing items on the
agenda of the shareholders meeting or by requiring a supermajority of shareholders
for certain important decisions. The Principles support equal treatment for
foreign and domestic shareholders in corporate governance. They do not address
government policies to regulate foreign direct investment.

One of the ways in which shareholders can enforce their rights is to be able to
initiate legal and administrative proceedings against management and board
members. Experience has shown that an important determinant of the degree
to which shareholder rights are protected is whether effective methods exist to
obtain redress for grievances at a reasonable cost and without excessive delay.
The confidence of minority investors is enhanced when the legal system provides
mechanisms for minority shareholders to bring lawsuits when they have reasonable
grounds to believe that their rights have been violated. The provision of such
enforcement mechanisms is a key responsibility of legislators and regulators.

There is some risk that a legal system which enables any investor to challenge
corporate activity in the courts can become prone to excessive litigation. Thus,
many legal systems have introduced provisions to protect management and
board members against litigation abuse in the form of tests for the sufficiency
of shareholder complaints, so-called safe harbours for management and board
member actions (such as the business judgement rule) as well as safe harbours
for the disclosure of information. In the end, a balance must be struck between
allowing investors to seek remedies for infringement of ownership rights
and avoiding excessive litigation. Many countries have found that alternative
adjudication procedures, such as administrative hearings or arbitration procedures
organised by the securities regulators or other regulatory bodies, are an efficient
method for dispute settlement, at least at the first instance level. Specialised court
procedures can also be a practical instrument to obtain timely injunctions, and
ultimately facilitate the rapid settlement of disputes.

A. Basic shareholder rights should include the right to: 1) secure methods of
ownership registration; 2) convey or transfer shares; 3) obtain relevant and
material information on the corporation on a timely and regular basis; 4)
participate and vote in general shareholder meetings; 5) elect and remove
members of the board; and 6) share in the profits of the corporation.
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B. Shareholders should be sufficiently informed about, and have the right
to approve or participate in, decisions concerning fundamental corporate
changes such as: 1) amendments to the statutes, or articles of incorporation
or similar governing documents of the company; 2) the authorisation
of additional shares; and 3) extraordinary transactions, including the
transfer of all or substantially all assets, that in effect result in the sale of
the company.

The ability of companies to form partnerships and related companies and to
transfer operational assets, cash flow rights and other rights and obligations to
them is important for business flexibility and for delegating accountability in
complex organisations. It also allows a company to divest itself of operational
assets and to become only a holding company. However, without appropriate
checks and balances such possibilities may also be abused.

C. Shareholders should have the opportunity to participate effectively and
vote in general shareholder meetings and should be informed of the rules,
including voting procedures, that govern general shareholder meetings:

1. Shareholders should be furnished with sufficient and timely information
concerning the date, location and agenda of general meetings, as well as full
and timely information regarding the issues to be decided at the meeting.

2. Processes and procedures for general shareholder meetings should
allow for equitable treatment of all shareholders. Company procedures
should not make it unduly difficult or expensive to cast votes.

The right to participate in general shareholder meetings is a fundamental
shareholder right. Management and controlling investors have at times sought
to discourage non-controlling or foreign investors from trying to influence the
direction of the company. Some companies have charged fees for voting. Other
potential impediments include prohibitions on proxy voting, the requirement
of personal attendance at general sharcholder meetings to vote, holding the
meeting in a remote location, and allowing voting by show of hands only. Still
other procedures may make it practically impossible to exercise ownership
rights. Voting materials may be sent too close to the time of general shareholder
meetings to allow investors adequate time for reflection and consultation. Many
companies are seeking to develop better channels of communication and decision-
making with shareholders. Efforts by companies to remove artificial barriers to
participation in general meetings are encouraged and the corporate governance
framework should facilitate the use of electronic voting in absentia, including the
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electronic distribution of proxy materials and reliable vote confirmation systems.
In jurisdictions where private enforcement is weak, regulators should be in a
position to curb unfair voting practices.

3. Shareholders should have the opportunity to ask questions to the board,
including questions relating to the annual external audit, to place items
on the agenda of general meetings, and to propose resolutions, subject
to reasonable limitations.

In order to encourage shareholder participation in general meetings, many
jurisdictions have improved the ability of shareholders to place items on the
agenda through a simple and clear process of filing amendments and resolutions,
and to submit questions in advance of the general meeting and to obtain replies
from management and board members. Shareholders should also be able to ask
questions relating to the external audit report. Companies are justified in assuring
that abuses of such opportunities do not occur. It is reasonable, for example,
to require that in order for shareholder resolutions to be placed on the agenda,
they need to be supported by shareholders holding a specified market value or
percentage of shares or voting rights. This threshold should be determined taking
into account the degree of ownership concentration, in order to ensure that
minority shareholders are not effectively prevented from putting any items on the
agenda. Shareholder resolutions that are approved and fall within the competence
of the shareholders’ meeting should be addressed by the board.

4. Effective shareholder participation in key corporate governance
decisions, such as the nomination and election of board members,
should be facilitated. Shareholders should be able to make their
views known, including through votes at shareholder meetings, on the
remuneration of board members and/or key executives, as applicable.
The equity component of compensation schemes for board members
and employees should be subject to shareholder approval.

To elect the members of the board is a basic shareholder right. For the election
process to be effective, shareholders should be able to participate in the
nomination of board members and vote on individual nominees or on different
lists of them. To this end, shareholders have access in a number of countries to
the company’s voting materials which are made available to shareholders, subject
to conditions to prevent abuse. With respect to nomination of candidates, boards
in many companies have established nomination committees to ensure proper
compliance with established nomination procedures and to facilitate and co-
ordinate the search for a balanced and qualified board. It is regarded as good
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practice for independent board members to have a key role on this committee. To
further improve the selection process, the Principles also call for full and timely
disclosure of the experience and background of candidates for the board and the
nomination process, which will allow an informed assessment of the abilities
and suitability of each candidate. It is considered good practice to also disclose
information about any other board positions that nominees hold, and in some
jurisdictions also positions that they are nominated for.

The Principles call for the disclosure of remuneration of board members and key
executives. In particular, it is important for shareholders to know the remuneration
policy as well as the total value of compensation arrangements made pursuant to
this policy. Shareholders also have an interest in how remuneration and company
performance are linked when they assess the capability of the board and the
qualities they should seek in nominees for the board. The different forms of say-
on-pay (binding or advisory vote, ex ante and/or ex post, board members and/or
key executives covered, individual and/or aggregate compensation, compensation
policy and/or actual remuneration) play an important role in conveying the
strength and tone of shareholder sentiment to the board. In the case of equity-based
schemes, their potential to dilute shareholders’ capital and to powerfully determine
managerial incentives means that they should be approved by shareholders, either
for individuals or for the policy of the scheme as a whole. Shareholder approval
should also be required for any material changes to existing schemes.

5. Shareholders should be able to vote in person or in absentia, and equal
effect should be given to votes whether cast in person or in absentia.

The objective of facilitating shareholder participation suggests that jurisdictions
and/or companies promote the enlarged use of information technology in voting,
including secure electronic voting in all listed companies. The Principles
recommend that voting by proxy be generally accepted. Indeed, it is important to
the promotion and protection of shareholder rights that investors can place reliance
upon directed proxy voting. The corporate governance framework should ensure
that proxies are voted in accordance with the direction of the proxy holder. In those
jurisdictions where companies are allowed to obtain proxies, it is important to
disclose how the Chairperson of the meeting (as the usual recipient of shareholder
proxies obtained by the company) will exercise the voting rights attaching to
undirected proxies. Where proxies are held by the board or management for
company pension funds and for employee stock ownership plans, the directions
for voting should be disclosed. It is regarded as good practice that treasury shares
and shares of the company held by subsidiaries should not be allowed to vote, nor
be counted for quorum purposes.
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6. Impediments to cross border voting should be eliminated.

Foreign investors often hold their shares through chains of intermediaries. Shares
are typically held in accounts with securities intermediaries, that in turn hold
accounts with other intermediaries and central securities depositories in other
jurisdictions, while the listed company resides in a third country. Such cross-
border chains cause special challenges with respect to determining the entitlement
of foreign investors to use their voting rights, and the process of communicating
with such investors. In combination with business practices which provide only
a very short notice period, shareholders are often left with only very limited time
to react to a convening notice by the company and to make informed decisions
concerning items for decision. This makes cross border voting difficult. The legal
and regulatory framework should clarify who is entitled to control the voting
rights in cross border situations and where necessary to simplify the depository
chain. Moreover, notice periods should ensure that foreign investors in effect
have the same opportunities to exercise their ownership functions as domestic
investors. To further facilitate voting by foreign investors, laws, regulations and
corporate practices should allow participation through electronic means in a non-
discriminatory way.

D. Shareholders, including institutional shareholders, should be allowed to
consult with each other on issues concerning their basic shareholder rights
as defined in the Principles, subject to exceptions to prevent abuse.

It has long been recognised that in companies with dispersed ownership, individual
shareholders might have too small a stake in the company to warrant the cost of
taking action or for making an investment in monitoring performance. Moreover,
if small shareholders did invest resources in such activities, others would also
gain without having contributed (i.e. they are “free riders”). This effect, which
serves to lower incentives for monitoring, is probably less of a problem for
institutions, particularly financial institutions acting in a fiduciary capacity, in
deciding whether to increase their ownership to a significant stake in individual
companies, or to rather simply diversify.

However, other costs with regard to holding a significant stake might still be high.
In many instances institutional investors are prevented from doing this because
it is beyond their capacity or would require investing more of their assets in
one company than may be prudent. To overcome this asymmetry which favours
diversification, they should be allowed, and even encouraged, to co-operate and
co-ordinate their actions in nominating and electing board members, placing
proposals on the agenda and holding discussions directly with a company in

G20/0OECD Principles of Corporate Governance | 21

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

II. THE RIGHTS AND EQUITABLE TREATMENT OF SHAREHOLDERS AND
KEY OWNERSHIP FUNCTIONS

order to improve its corporate governance. More generally, shareholders should
be allowed to communicate with each other without having to comply with the
formalities of proxy solicitation.

It must be recognised, however, that co-operation among investors could also
be used to manipulate markets and to obtain control over a company without
being subject to any takeover or disclosure regulations. Moreover, co-operation
might also be for the purposes of circumventing competition law. However, if co-
operation does not involve issues of corporate control, or conflict with concerns
about market efficiency and fairness, the benefits of more effective ownership
may still be obtained. To provide clarity among shareholders, regulators may issue
guidance on forms of co-ordination and agreements that do or do not constitute
such acting in concert in the context of takeover and other rules.

E. All shareholders of the same series of a class should be treated equally.
Capital structures and arrangements that enable certain shareholders to
obtain a degree of influence or control disproportionate to their equity
ownership should be disclosed.

1. Within any series of a class, all shares should carry the same rights.
All investors should be able to obtain information about the rights
attached to all series and classes of shares before they purchase. Any
changes in economic or voting rights should be subject to approval by
those classes of shares which are negatively affected.

The optimal capital structure of the firm is best decided by the management and
the board, subject to the approval of the shareholders. Some companies issue
preferred (or preference) shares which have a preference in respect of receipt
of the profits of the firm but which normally have limited or no voting rights.
Companies may also issue participation certificates or shares with limited or no
voting rights, which would presumably trade at different prices than shares with
full voting rights. All of these structures may be effective in distributing risk and
reward in ways that are thought to be in the best interests of the company and to
cost-efficient financing.

Investors can expect to be informed regarding their voting rights before they
invest. Once they have invested, their rights should not be changed unless those
holding voting shares have had the opportunity to participate in the decision.
Proposals to change the voting rights of different series and classes of shares
should be submitted for approval at general shareholders meetings by a specified
(normally higher) majority of voting shares in the affected categories.
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2. The disclosure of capital structures and control arrangements should
be required.

Some capital structures allow a shareholder to exercise a degree of control over
the corporation disproportionate to the shareholders’ equity ownership in the
company. Pyramid structures, cross shareholdings and shares with limited or
multiple voting rights can be used to diminish the capability of non-controlling
shareholders to influence corporate policy.

In addition to ownership relations, other devices can affect control over the
corporation. Shareholder agreements are a common means for groups of
shareholders, who individually may hold relatively small shares of total equity, to
act in concert so as to constitute an effective majority, or at least the largest single
block of shareholders. Shareholder agreements usually give those participating
in the agreements preferential rights to purchase shares if other parties to the
agreement wish to sell. These agreements can also contain provisions that
require those accepting the agreement not to sell their shares for a specified time.
Shareholder agreements can cover issues such as how the board or the Chairman
will be selected. The agreements can also oblige those in the agreement to vote
as a block. Some countries have found it necessary to closely monitor such
agreements and to limit their duration.

Voting caps limit the number of votes that a shareholder may cast, regardless of
the number of shares the shareholder may actually possess. Voting caps therefore
redistribute control and may affect the incentives for shareholder participation in
shareholder meetings.

Given the capacity of these mechanisms to redistribute the influence of shareholders
on company policy, the disclosure of such capital structures and arrangements
should be required. Disclosure about such schemes also allows shareholders and
potential investors to make better informed decisions (see Chapter V.3).

F. Related-party transactions should be approved and conducted in a manner
that ensures proper management of conflict of interest and protects the
interest of the company and its shareholders.

1. Conflicts of interest inherent in related-party transactions should be
addressed.

The potential abuse of related party transactions is an important policy issue in all
markets, but particularly in those where corporate ownership is concentrated and
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corporate groups prevail. Banning these transactions is normally not a solution as
there is nothing wrong per se with entering into transactions with related parties,
provided that the conflicts of interest inherent in those transactions are adequately
addressed, including through proper monitoring and disclosure. This is all the
more important where significant portions of income and/or costs arise from
transactions with related parties.

Jurisdictions should put in place an effective framework for clearly flagging these
transactions. They include broad but precise definitions of what is understood to
be a related party as well as rules to disregard some of these transactions when
they are not material because they do not exceed ex ante thresholds, can be
regarded as recurrent and taking place at verifiable market terms or taking place
with subsidiaries where no specific interest of a related party is present. Once
the related party transactions have been identified, jurisdictions set procedures
for approving them in a manner that minimises their negative potential. In most
jurisdictions, great emphasis is placed on board approval, often with a prominent
role for independent board members, or a requirement for the board to justify the
interest of the transaction for the company. Shareholders may also be given a say
in approving certain transactions, with interested shareholders excluded.

2. Members of the board and key executives should be required to
disclose to the board whether they, directly, indirectly or on behalf
of third parties, have a material interest in any transaction or matter
directly affecting the corporation.

Members of the board, key executives and, in some jurisdictions, controlling
shareholders have an obligation to inform the board where they have a business,
family or other special relationship outside of the company that could affect
their judgement with respect to a particular transaction or matter affecting the
company. Such special relationships include situations where executives and
board members have a relationship with the company via their association with
a shareholder who is in a position to exercise control. Where a material interest
has been declared, it is good practice for that person not to be involved in any
decision involving the transaction or matter and for the decision of the board to
be specifically motivated against the presence of such interests and/or to justify
the interest of the transaction for the company, notably by mentioning the terms
of the transaction.
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G. Minority shareholders should be protected from abusive actions by, or in
the interest of, controlling shareholders acting either directly or indirectly,
and should have effective means of redress. Abusive self-dealing should be
prohibited.

Many publicly traded companies have a large controlling shareholder. While the
presence of a controlling shareholder can reduce the agency problem by closer
monitoring of management, weaknesses in the legal and regulatory framework
may lead to the abuse of other shareholders in the company. Abusive self-dealing
occurs when persons having close relationships to the company, including
controlling shareholders, exploit those relationships to the detriment of the
company and investors.

The potential for abuse is marked where the legal system allows, and the market
accepts, controlling shareholders to exercise a level of control which does not
correspond to the level of risk that they assume as owners through exploiting legal
devices to separate ownership from control, such as pyramid structures or multiple
voting rights. Such abuse may be carried out in various ways, including the
extraction of direct private benefits via high pay and bonuses for employed family
members and associates, inappropriate related party transactions, systematic bias
in business decisions and changes in the capital structure through special issuance
of shares favouring the controlling shareholder.

In addition to disclosure, a key to protecting minority shareholders is a clearly
articulated duty ofloyalty by board members to the company and to all shareholders.
Indeed, abuse of minority shareholders is most pronounced in those countries
where the legal and regulatory framework is weak in this regard. A particular issue
arises in some jurisdictions where groups of companies are prevalent and where
the duty of loyalty of a board member might be ambiguous and even interpreted
as to the group. In these cases, some countries have developed sets of rules to
control negative effects, including by specifying that a transaction in favour of
another group company must be offset by receiving a corresponding benefit from
other companies of the group.

Other common provisions to protect minority shareholders, which have proven
effective, include pre-emptive rights in relation to share issues, qualified
majorities for certain shareholder decisions and the possibility to use cumulative
voting in electing members of the board. Under certain circumstances, some
jurisdictions require or permit controlling shareholders to buy-out the remaining
shareholders at a share-price that is established through an independent appraisal.
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This is particularly important when controlling shareholders decide to de-list
an enterprise. Other means of improving minority shareholder rights include
derivative (including multiple) and class action law suits. Some regulators have
established complaint facilities, and some have the possibility to support lawsuits
through disclosure of relevant information and/or funding. With the common
aim of improving market credibility, the choice and ultimate design of different
provisions to protect minority shareholders necessarily depends on the overall
regulatory framework and the national legal system.

H. Markets for corporate control should be allowed to function in an efficient
and transparent manner.

1. The rules and procedures governing the acquisition of corporate
control in the capital markets, and extraordinary transactions such as
mergers, and sales of substantial portions of corporate assets, should
be clearly articulated and disclosed so that investors understand their
rights and recourse. Transactions should occur at transparent prices
and under fair conditions that protect the rights of all shareholders
according to their class.

2. Anti-take-over devices should not be used to shield management and
the board from accountability.

In some jurisdictions, companies employ anti-take-over devices. However, both
investors and stock exchanges have expressed concern over the possibility that
widespread use of anti-take-over devices may be a serious impediment to the
functioning of the market for corporate control. In some instances, take-over
defences can simply be devices to shield the management or the board from
shareholder monitoring. In implementing any anti-takeover devices and in
dealing with take-over proposals, the fiduciary duty of the board to shareholders
and the company must remain paramount. Some jurisdictions provide options for
exit to dissenting shareholders in case of major corporate restructurings including
mergers and amalgamations.
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OTHER INTERMEDIARIES

The corporate governance framework should provide sound incentives
throughout the investment chain and provide for stock markets to function in a
way that contributes to good corporate governance.

In order to be effective, the legal and regulatory framework for corporate
governance must be developed with a view to the economic reality in which it is to
be implemented. In many jurisdictions, the real world of corporate governance and
ownership is no longer characterised by a straight and uncompromised relationship
between the performance of the company and the income of the ultimate
beneficiaries of shareholdings. In reality, the investment chain is often long and
complex, with numerous intermediaries that stand between the ultimate beneficiary
and the company. The presence of intermediaries acting as independent decision
makers influences the incentives and the ability to engage in corporate governance.

The share of equity investments held by institutional investors such as mutual funds,
pension funds, insurance companies and hedge funds has increased significantly,
and many of their assets are managed by specialised asset managers. The ability
and interest of institutional investors and asset managers to engage in corporate
governance varies widely. For some, engagement in corporate governance,
including the exercise of voting rights, is a natural part of their business model.
Others may offer their beneficiaries and clients a business model and investment
strategy that does not include or motivate spending resources on active shareholder
engagement. If shareholder engagement is not part of the institution’s business
model and investment strategy, mandatory requirements to engage, for example
through voting, may be ineffective and lead to a box-ticking approach.

The Principles recommend that institutional investors disclose their policies with
respect to corporate governance. Voting at shareholder meetings is, however, only
one channel for shareholder engagement. Direct contact and dialogue with the
board and management, represent other forms of shareholder engagement that are
frequently used. In recent years, some countries have begun to consider adoption
of codes on shareholder engagement (“stewardship codes”) that institutional
investors are invited to sign up to on a voluntary basis.

A. Institutional investors acting in a fiduciary capacity should disclose their
corporate governance and voting policies with respect to their investments,
including the procedures that they have in place for deciding on the use of
their voting rights.

The effectiveness and credibility of the entire corporate governance framework and
company oversight depend to a large extent on institutional investors’ willingness
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and ability to make informed use of their shareholder rights and effectively
exercise their ownership functions in companies in which they invest. While this
principle does not require institutional investors to vote their shares, it calls for
disclosure of how they exercise their ownership rights with due consideration to
cost effectiveness. For institutions acting in a fiduciary capacity, such as pension
funds, collective investment schemes and some activities of insurance companies,
and asset managers acting on their behalf, the right to vote can be considered part
of the value of the investment being undertaken on behalf of their clients. Failure
to exercise the ownership rights could result in a loss to the investor who should
therefore be made aware of the policy to be followed by the institutional investors.

In some countries, the demand for disclosure of corporate governance policies
to the market is quite detailed and includes requirements for explicit strategies
regarding the circumstances in which the institution will intervene in a company;
the approach they will use for such intervention; and how they will assess the
effectiveness of the strategy. Disclosure of actual voting records is regarded
as good practice, especially where an institution has a declared policy to vote.
Disclosure is either to their clients (only with respect to the securities of each
client) or, in the case of investment advisors to registered investment companies,
to the market. A complementary approach to participation in shareholders’
meetings is to establish a continuing dialogue with portfolio companies. Such a
dialogue between institutional investors and companies should be encouraged,
although it is incumbent on the company to treat all investors equally and not to
divulge information to the institutional investors which is not at the same time
made available to the market. The additional information provided by a company
would normally therefore include general background information about the
markets in which the company is operating and further elaboration of information
already available to the market.

When institutional investors have developed and disclosed a corporate governance
policy, effective implementation requires that they also set aside the appropriate
human and financial resources to pursue this policy in a way that their beneficiaries
and portfolio companies can expect. The nature and practical implementation of
an active corporate governance policy by such institutional investors, including
staffing, should be transparent to clients who rely on institutional investors with
active corporate governance policies.
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B. Votes should be cast by custodians or nominees in line with the directions
of the beneficial owner of the shares.

Custodian institutions holding securities as nominees for customers should not be
permitted to cast the votes on those securities unless they have received specific
instructions to do so. In some jurisdictions, listing requirements contain broad
lists of items on which custodians may not vote without instruction, while leaving
this possibility open for certain routine items. Rules should require custodian
institutions to provide shareholders with timely information concerning their
options in the exercise of their voting rights. Shareholders may elect to vote by
themselves or to delegate all voting rights to custodians. Alternatively, shareholders
may choose to be informed of all upcoming shareholder votes and may decide to
cast some votes while delegating some voting rights to the custodian.

Holders of depository receipts should be provided with the same ultimate rights
and practical opportunities to participate in corporate governance as are accorded
to holders of the underlying shares. Where the direct holders of shares may use
proxies, the depositary, trust office or equivalent body should therefore issue
proxies on a timely basis to depository receipt holders. The depository receipt
holders should be able to issue binding voting instructions with respect to the
shares, which the depositary or trust office holds on their behalf.

It should be noted that this principle does not apply to the exercise of voting rights
by trustees or other persons acting under a special legal mandate (such as, for
example, bankruptcy receivers and estate executors).

C. Institutional investors acting in a fiduciary capacity should disclose how
they manage material conflicts of interest that may affect the exercise of
key ownership rights regarding their investments.

The incentives for intermediary owners to vote their shares and exercise key
ownership functions may, under certain circumstances, differ from those of direct
owners. Such differences may sometimes be commercially sound but may also
arise from conflicts of interest which are particularly acute when the fiduciary
institution is a subsidiary or an affiliate of another financial institution, and
especially an integrated financial group. When such conflicts arise from material
business relationships, for example, through an agreement to manage the portfolio
company’s funds, such conflicts should be identified and disclosed.

At the same time, institutions should disclose what actions they are taking to minimise
the potentially negative impact on their ability to exercise key ownership rights. Such
actions may include the separation of bonuses for fund management from those related
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to the acquisition of new business elsewhere in the organisation. Fee structures for asset
management and other intermediary services should be transparent.

D. The corporate governance framework should require that proxy advisors,
analysts, brokers, rating agencies and others that provide analysis or
advice relevant to decisions by investors, disclose and minimise conflicts
of interest that might compromise the integrity of their analysis or advice.

The investment chain from ultimate owners to corporations does not only involve
multiple intermediary owners. It also includes a wide variety of professions
that offer advice and services to intermediary owners. Proxy advisors who offer
recommendations to institutional investors on how to vote and sell services that
help in the process of voting are among the most relevant from a direct corporate
governance perspective. In some cases, proxy advisors also offer corporate
governance related consulting services to corporations. Other service providers
rate companies according to various corporate governance criteria. Analysts,
brokers and rating agencies, perform similar roles and face the same potential
conflicts of interest.

Considering the importance of — and sometimes dependence on — various services
in corporate governance, the corporate governance framework should promote
the integrity of professions such as analysts, brokers, rating agencies, and proxy
advisors. When managed appropriately, these can play an important role in shaping
good corporate governance practices. At the same time, conflicts of interest may
arise and affect judgement, such as when the provider of advice is also seeking
to provide other services to the company in question, or where the provider has a
direct material interest in the company or its competitors. Many jurisdictions have
adopted regulations or encouraged the implementation of self-regulatory codes
designed to mitigate such conflicts of interest or other risks related to integrity,
and have provided for private and/or public monitoring arrangements.

Providers of proxy advisory services should, where appropriate in each context,
disclose publicly and/or to investor clients the process and methodology that
underpin their recommendations, and the criteria for their voting policies relevant

for their clients.

E. Insider trading and market manipulation should be prohibited and the
applicable rules enforced.

As insider trading entails manipulation of the capital markets, it is prohibited by
securities regulations, company law and/or criminal law in most countries. These

G20/0OECD Principles of Corporate Governance | 31

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

I INSTITUTIONAL INVESTORS, STOCK MARKETS, AND
OTHER INTERMEDIARIES

practices can be seen as constituting a breach of good corporate governance as
they violate the principle of equitable treatment of sharecholders. However, the
effectiveness of such prohibition depends on vigorous enforcement action.

F. For companies who are listed in a jurisdiction other than their jurisdiction
of incorporation, the applicable corporate governance laws and regulations
should be clearly disclosed. In the case of cross listings, the criteria and
procedure for recognising the listing requirements of the primary listing
should be transparent and documented.

It is increasingly common that companies are listed or traded at venues located in
a different jurisdiction than the one where the company is incorporated. This may
create uncertainty among investors about which corporate governance rules and
regulations apply for that company. It may concern everything from procedures
and locations for the annual shareholders meeting, to minority rights. The company
should therefore clearly disclose which jurisdiction’s rules are applicable. When
key corporate governance provisions fall under another jurisdiction than the
jurisdiction of trading, the main differences should be noted.

Another important consequence of increased internationalisation and integration
of stock markets is the prevalence of secondary listings of an already listed
company on another stock exchange, so called cross-listings. Companies with
cross-listings are often subject to the regulations and authorities of the jurisdiction
where they have their primary listing. In case of a secondary listing, exceptions
from local listing rules are typically granted based on the recognition of the listing
requirements and corporate governance regulations of the exchange where the
company has its primary listing. Stock markets should clearly disclose the rules
and procedures that apply to cross-listings and related exceptions from local
corporate governance rules.

G. Stock markets should provide fair and efficient price discovery as a means
to help promote effective corporate governance.

Effective corporate governance means that shareholders should be able to
monitor and assess their corporate investments by comparing market-related
information with the company’s information about its prospects and performance.
When shareholders believe it is advantageous, they can either use their voice
to influence corporate behaviour, sell their shares (or buy additional shares), or
re-evaluate a company’s shares in their portfolios. The quality of and access to
market information including fair and efficient price discovery regarding their
investments is therefore important for shareholders to exercise their rights.
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IV. THE ROLE OF STAKEHOLDERS IN CORPORATE GOVERNANCE

The corporate governance framework should recognise the rights of
stakeholders established by law or through mutual agreements and encourage
active co-operation between corporations and stakeholders in creating wealth,
jobs, and the sustainability of financially sound enterprises.

A key aspect of corporate governance is concerned with ensuring the flow of
external capital to companies both in the form of equity and credit. Corporate
governance is also concerned with finding ways to encourage the various
stakeholders in the firm to undertake economically optimal levels of investment
in firm-specific human and physical capital. The competitiveness and ultimate
success of a corporation is the result of teamwork that embodies contributions from
a range of different resource providers including investors, employees, creditors,
customers and suppliers, and other stakeholders. Corporations should recognise
that the contributions of stakeholders constitute a valuable resource for building
competitive and profitable companies. It is, therefore, in the long-term interest
of corporations to foster wealth-creating co-operation among stakeholders. The
governance framework should recognise the interests of stakeholders and their
contribution to the long-term success of the corporation.

A. The rights of stakeholders that are established by law or through mutual
agreements are to be respected.

The rights of stakeholders are often established by law (e.g. labour, business,
commercial, environmental, and insolvency laws) or by contractual relations that
companies must respect. Nevertheless, even in areas where stakeholder interests
are not legislated, many firms make additional commitments to stakeholders,
and concern over corporate reputation and corporate performance often requires
the recognition of broader interests. For multinational enterprises, this may in
some jurisdictions be achieved by companies using the OECD Guidelines for
Multinational Enterprises for due diligence procedures that address the impact of
such commitments.

B. Where stakeholder interests are protected by law, stakeholders should
have the opportunity to obtain effective redress for violation of their rights.

The legal framework and process should be transparent and not impede the ability
of stakeholders to communicate and to obtain redress for the violation of rights.
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IV. THE ROLE OF STAKEHOLDERS IN CORPORATE GOVERNANCE

C. Mechanisms for employee participation should be permitted to develop.

The degree to which employees participate in corporate governance depends on
national laws and practices, and may vary from company to company as well. In
the context of corporate governance, mechanisms for participation may benefit
companies directly as well as indirectly through the readiness by employees to
invest in firm specific skills. Examples of mechanisms for employee participation
include: employee representation on boards; and governance processes such
as works councils that consider employee viewpoints in certain key decisions.
International conventions and national norms also recognise the rights of employees
to information, consultation and negotiation. With respect to performance
enhancing mechanisms, employee stock ownership plans or other profit sharing
mechanisms are to be found in many countries. Pension commitments are also
often an element of the relationship between the company and its past and present
employees. Where such commitments involve establishing an independent fund,
its trustees should be independent of the company’s management and manage the
fund for all beneficiaries.

D. Where stakeholders participate in the corporate governance process, they
should have access to relevant, sufficient and reliable information on a
timely and regular basis.

Where laws and practice of corporate governance frameworks provide for
participation by stakeholders, it is important that stakeholders have access to
information necessary to fulfil their responsibilities.

E. Stakeholders, including individual employees and their representative
bodies, should be able to freely communicate their concerns about illegal
or unethical practices to the board and to the competent public authorities
and their rights should not be compromised for doing this.

Unethical and illegal practices by corporate officers may not only violate the rights
of stakeholders but also be to the detriment of the company and its shareholders
in terms of reputation effects and an increasing risk of future financial liabilities.
It is therefore to the advantage of the company and its shareholders to establish
procedures and safe-harbours for complaints by employees, either personally or
through their representative bodies, and others outside the company, concerning
illegal and unethical behaviour. The board should be encouraged by laws and
or principles to protect these individuals and representative bodies and to give
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them confidential direct access to someone independent on the board, often a
member of an audit or an ethics committee. Some companies have established
an ombudsman to deal with complaints. Several regulators have also established
confidential phone and e-mail facilities to receive allegations. While in certain
countries representative employee bodies undertake the tasks of conveying
concerns to the company, individual employees should not be precluded from,
or be less protected, when acting alone. In the absence of timely remedial action
or in the face of reasonable risk of negative employment action to a complaint
regarding contravention of the law, employees are encouraged to report their bona
fide complaint to the competent authorities. Many countries also provide for the
possibility to bring cases of violations of the OECD Guidelines for Multinational
Enterprises to the National Contact Point. The company should refrain from
discriminatory or disciplinary actions against such employees or bodies.

F. The corporate governance framework should be complemented by an
effective, efficient insolvency framework and by effective enforcement of
creditor rights.

Creditors are a key stakeholder and the terms, volume and type of credit extended
to firms will depend importantly on their rights and on their enforceability.
Companies with a good corporate governance record are often able to borrow
larger sums and on more favourable terms than those with poor records or which
operate in less transparent markets. The framework for corporate insolvency
varies widely across countries. In some countries, when companies are nearing
insolvency, the legislative framework imposes a duty on directors to act in the
interests of creditors, who might therefore play a prominent role in the governance
of the company. Other countries have mechanisms which encourage the debtor to
reveal timely information about the company’s difficulties so that a consensual
solution can be found between the debtor and its creditors.

Creditor rights also vary, ranging from secured bond holders to unsecured creditors.
Insolvency procedures usually require efficient mechanisms for reconciling the
interests of different classes of creditors. In many jurisdictions provision is made
for special rights such as through “debtor in possession” financing which provides
incentives/protection for new funds made available to the enterprise in bankruptcy.
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V. DISCLOSURE AND TRANSPARENCY

The corporate governance framework should ensure that timely and accurate
disclosure is made on all material matters regarding the corporation, including
the financial situation, performance, ownership, and governance of the company.

In most countries a large amount of information, both mandatory and voluntary,
is compiled on publicly traded and large unlisted enterprises, and subsequently
disseminated to a broad range of users. Public disclosure is typically required, at
a minimum, on an annual basis though some countries require periodic disclosure
on a semi-annual or quarterly basis, or even more frequently in the case of
material developments affecting the company. Companies often make voluntary
disclosure that goes beyond minimum disclosure requirements in response to
market demand.

The Principles support timely disclosure of all material developments that arise
between regular reports. They also support simultaneous reporting of material
or required information to all shareholders in order to ensure their equitable
treatment. In maintaining close relations with investors and market participants,
companies must be careful not to violate this fundamental principle of equitable
treatment.

Disclosure requirements are not expected to place unreasonable administrative or
cost burdens on enterprises. Nor are companies expected to disclose information
that may endanger their competitive position unless disclosure is necessary to
fully inform the investment decision and to avoid misleading the investor. In
order to determine what information should be disclosed at a minimum, many
countries apply the concept of materiality. Material information can be defined
as information whose omission or misstatement could influence the economic
decisions taken by users of information. Material information can also be defined
as information that a reasonable investor would consider important in making an
investment or voting decision.

A strong disclosure regime that promotes real transparency is a pivotal feature
of market-based monitoring of companies and is central to sharecholders’ ability
to exercise their shareholder rights on an informed basis. Experience shows that
disclosure can also be a powerful tool for influencing the behaviour of companies
and for protecting investors. A strong disclosure regime can help to attract capital
and maintain confidence in the capital markets. By contrast, weak disclosure and
non-transparent practices can contribute to unethical behaviour and to a loss of
market integrity at great cost, not just to the company and its shareholders but also
to the economy as a whole. Shareholders and potential investors require access
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V. DISCLOSURE AND TRANSPARENCY

to regular, reliable and comparable information in sufficient detail for them to
assess the stewardship of management, and make informed decisions about the
valuation, ownership and voting of shares. Insufficient or unclear information
may hamper the ability of the markets to function, increase the cost of capital and
result in a poor allocation of resources.

Disclosure also helps improve public understanding of the structure and activities
of enterprises, corporate policies and performance with respect to environmental
and ethical standards, and companies’ relationships with the communities in
which they operate. The OECD Guidelines for Multinational Enterprises may, in
many jurisdictions be relevant for multinational enterprises.

A. Disclosure should include, but not be limited to, material information on:
1. The financial and operating results of the company.

Audited financial statements showing the financial performance and the
financial situation of the company (most typically including the balance sheet,
the profit and loss statement, the cash flow statement and notes to the financial
statements) are the most widely used source of information on companies. They
enable appropriate monitoring to take place and also help to value securities.
Management’s discussion and analysis of operations is typically included in
annual reports. This discussion is most useful when read in conjunction with
the accompanying financial statements. Investors are particularly interested in
information that may shed light on the future performance of the enterprise.

Arguably, failures of governance can often be linked to the failure to disclose the
“whole picture”, particularly where off-balance sheet items are used to provide
guarantees or similar commitments between related companies. It is therefore
important that transactions relating to an entire group of companies be disclosed
in line with high quality internationally recognised standards and include
information about contingent liabilities and off-balance sheet transactions, as well
as special purpose entities.

2. Company objectives and non-financial information.
In addition to their commercial objectives, companies are encouraged to disclose
policies and performance relating to business ethics, the environment and, where

material to the company, social issues, human rights and other public policy
commitments. Such information may be important for certain investors and other
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users of information to better evaluate the relationship between companies and
the communities in which they operate and the steps that companies have taken to
implement their objectives.

In many countries, such disclosures are required for large companies, typically
as part of their management reports, or companies disclose non-financial
information voluntarily. This may include disclosure of donations for political
purposes, particularly where such information is not easily available through
other disclosure channels.

Some countries require additional disclosures for large companies, for example
net turnover figures or payments made to governments broken down by categories
of activity and country (country-by-country reporting).

3. Major share ownership, including beneficial owners, and voting rights.

One of the basic rights of investors is to be informed about the ownership structure
of the enterprise and their rights vis-a-vis the rights of other owners. The right to
such information should also extend to information about the structure of a group
of companies and intra-group relations. Such disclosures should make transparent
the objectives, nature and structure of the group. Disclosure of ownership data
should be provided once certain thresholds of ownership are passed. Such
disclosure might include data on major shareholders and others that, directly
or indirectly, significantly influence or control or may significantly influence or
control the company through, for example, special voting rights, shareholder
agreements, the ownership of controlling or large blocks of shares, significant
cross shareholding relationships and cross guarantees. It is also good practice to
disclose shareholdings of directors, including non-executives.

Particularly for enforcement purposes, and to identify potential conflicts of interest,
related party transactions and insider trading, information about record ownership
needs to be complemented with current information about beneficial ownership.
In cases where major shareholdings are held through intermediary structures
or arrangements, information about the beneficial owners should therefore be
obtainable at least by regulatory and enforcement agencies and/or through the
judicial process. In addition, the OECD template Options for Obtaining Beneficial
Ownership and Control Information and the Financial Action Task Force's
Guidance on Transparency and Beneficial Ownership can be useful in this regard.
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4. Remuneration of members of the board and key executives.

Information about board and executive remuneration is also of concern to
shareholders. Of particular interest is the link between remuneration and long-term
company performance. Companies are generally expected to disclose information
on the remuneration of board members and key executives so that investors can
assess the costs and benefits of remuneration plans and the contribution of incentive
schemes, such as stock option schemes, to company performance. Disclosure on an
individual basis (including termination and retirement provisions) is increasingly
regarded as good practice and is now mandated in many countries. In these cases,
some jurisdictions call for remuneration of a certain number of the highest paid
executives to be disclosed, while in others it is confined to specified positions.

5. Information about board members, including their qualifications, the
selection process, other company directorships and whether they are
regarded as independent by the board.

Investors require information on individual board members and key executives
in order to evaluate their experience and qualifications and assess any potential
conflicts of interest that might affect their judgement. For board members, the
information should include their qualifications, share ownership in the company,
membership of other boards, other executive positions, and whether they are
considered by the board to be an independent member. It is important to disclose
membership of other boards not only because it is an indication of experience and
possible time pressures facing a member of the board, but also because it may
reveal potential conflicts of interest and makes transparent the degree to which
there are inter-locking boards.

National principles, and in some cases laws, lay down specific duties for board
members who can be regarded as independent and recommend that a significant
part, in some instances a majority, of the board should be independent. It should
be incumbent on the board to set out the reasons why a member of the board
can be considered independent. It is then up to the shareholders, and ultimately
the market, to determine if those reasons are justified. Several countries have
concluded that companies should disclose the selection process and especially
whether it was open to a broad field of candidates. Such information should be
provided in advance of any decision by the general shareholder’s meeting or on a
continuing basis if the situation has changed materially.
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6. Related party transactions.

To ensure that the company is being run with due regard to the interests of all its
investors, it is essential to fully disclose all material related party transactions and
the terms of such transactions to the market individually. In many jurisdictions
this is indeed already a legal requirement. In case the jurisdiction does not define
materiality, companies should be required to also disclose the policy/criteria
adopted for determining material related party transactions. Related parties should
at least include entities that control or are under common control with the company,
significant shareholders including members of their families and key management
personnel. While the definition of related parties in internationally accepted
accounting standards provides a useful reference, the corporate governance
framework should ensure that all related parties are properly identified and that in
cases where specific interests of related parties are present, material transactions
with consolidated subsidiaries are also disclosed.

Transactions involving the major shareholders (or their close family, relations,
etc.), either directly or indirectly, are potentially the most difficult type of
transactions. In some jurisdictions, shareholders above a limit as low as 5 per cent
shareholding are obliged to report transactions. Disclosure requirements include
the nature of the relationship where control exists and the nature and amount
of transactions with related parties, grouped as appropriate. Given the inherent
opaqueness of many transactions, the obligation may need to be placed on the
beneficiary to inform the board about the transaction, which in turn should make
a disclosure to the market. This should not absolve the firm from maintaining its
own monitoring, which is an important task for the board.

To make disclosure more informative, some jurisdictions distinguish related party
transactions according to their materiality and conditions. Ongoing disclosure
of material transactions is required, with a possible exception for recurrent
transactions on “market terms”, which can be disclosed only in periodic reports.
To be effective, disclosure thresholds may need to be based mainly on quantitative
criteria, but avoidance of disclosure through splitting of transactions with the
same related party should not be permitted.

7. Foreseeable risk factors.
Users of financial information and market participants need information on
reasonably foreseeable material risks that may include: risks that are specific to

the industry or the geographical areas in which the company operates; dependence
on commodities; financial market risks including interest rate or currency risk;
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risk related to derivatives and off-balance sheet transactions; business conduct
risks; and risks related to the environment.

The Principles envision the disclosure of sufficient and comprehensive
information to fully inform investors of the material and foreseeable risks of the
enterprise. Disclosure of risk is most effective when it is tailored to the particular
company and industry in question. Disclosure about the system for monitoring
and managing risk is increasingly regarded as good practice.

8. Issues regarding employees and other stakeholders.

Companies are encouraged, and in some countries even obliged, to provide
information on key issues relevant to employees and other stakeholders that may
materially affect the performance of the company or that may have significant
impacts upon them. Disclosure may include management/employee relations,
including remuneration, collective bargaining coverage, and mechanisms for
employee representation, and relations with other stakeholders such as creditors,
suppliers, and local communities.

Some countries require extensive disclosure of information on human resources.
Human resource policies, such as programmes for human resource development
and training, retention rates of employees and employee share ownership
plans, can communicate important information on the competitive strengths of
companies to market participants.

9. Governance structures and policies, including the content of any
corporate governance code or policy and the process by which it is
implemented.

Companies should report their corporate governance practices, and such disclosure
should be mandated as part of the regular reporting. Companies should implement
corporate governance principles set, or endorsed, by the regulatory or listing
authority with mandatory reporting on a “comply or explain” or similar basis.
Disclosure of the governance structures and policies of the company, including,
in the case of non-operating holding companies, that of significant subsidiaries,
is important for the assessment of a company’s governance and should cover the
division of authority between shareholders, management and board members.
Companies should clearly disclose the different roles and responsibilities of the
CEO and/or Chair and, where a single person combines both roles, the rationale
for this arrangement. It is also good practice to disclose the articles of association,
board charters and, where applicable, committee structures and charters.
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As a matter of transparency, procedures for shareholders meetings should ensure
that votes are properly counted and recorded, and that a timely announcement of
the outcome is made.

B. Information should be prepared and disclosed in accordance with high
quality standards of accounting and financial and non-financial reporting.

The application of high quality accounting and disclosure standards is expected
to significantly improve the ability of investors to monitor the company by
providing increased relevance, reliability and comparability of reporting, and
improved insight into company performance. Most countries mandate the use
of internationally recognised standards for financial reporting, which can serve
to improve transparency and the comparability of financial statements and other
financial reporting between countries. Such standards should be developed
through open, independent, and public processes involving the private sector and
other interested parties such as professional associations and independent experts.
High quality domestic standards can be achieved by making them consistent with
one of the internationally recognised accounting standards. In many countries,
listed companies are required to use these standards.

C. An annual audit should be conducted by an independent, competent and
qualified, auditor in accordance with high-quality auditing standards in
order to provide an external and objective assurance to the board and
shareholders that the financial statements fairly represent the financial
position and performance of the company in all material respects.

In addition to certifying that the financial statements represent fairly the financial
position of a company, the audit statement should also include an opinion on
the way in which financial statements have been prepared and presented. This
should contribute to an improved control environment in the company. In some
jurisdictions, the external auditors are also required to report on the company’s
corporate governance.

The independence of auditors and their accountability to shareholders should be
required. The designation of an audit regulator independent from the profession,
consistent with the Core Principles of the International Forum of Independent
Audit Regulators (IFIAR), is an important factor in improving audit quality.

It is good practice for external auditors to be recommended by an independent
audit committee of the board or an equivalent body and to be appointed either by
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that committee/body or by shareholders directly. Moreover, the IOSCO Principles
of Auditor Independence and the Role of Corporate Governance in Monitoring
an Auditor s Independence states that, “standards of auditor independence should
establish a framework of principles, supported by a combination of prohibitions,
restrictions, other policies and procedures and disclosures, that addresses at
least the following threats to independence: self-interest, self-review, advocacy,
familiarity and intimidation”.

The audit committee or an equivalent body should provide oversight of the internal
audit activities and should also be charged with overseeing the overall relationship
with the external auditor including the nature of non-audit services provided by
the auditor to the company. Provision of non-audit services by the external auditor
to a company can significantly impair their independence and might involve them
auditing their own work. To deal with the skewed incentives which may arise,
the disclosure of payments to external auditors for non-audit services should be
required. Examples of other provisions designed to promote auditor independence
include, a total ban or severe limitation on the nature of non-audit work which can
be undertaken by an auditor for their audit client, mandatory rotation of auditors
(either partners or in some cases the audit partnership), a fixed tenure for auditors,
joint audits, a temporary ban on the employment of an ex-auditor by the audited
company and prohibiting auditors or their dependents from having a financial
stake or management role in the companies they audit. Some countries take a
more direct regulatory approach and limit the percentage of non-audit income
that the auditor can receive from a particular client or limit the total percentage of
auditor income that can come from one client.

An issue which has arisen in some jurisdictions concerns the pressing need
to ensure the competence of the audit profession. A registration process for
individuals to confirm their qualifications is considered good practice. This needs,
however, to be supported by ongoing training and monitoring of work experience
to ensure appropriate levels of professional competence and scepticism.

D. External auditors should be accountable to the shareholders and owe a
duty to the company to exercise due professional care in the conduct of
the audit.

The practice that external auditors are recommended by an independent audit
committee of the board or an equivalent body and that external auditors are

appointed either by that committee/body or by the shareholders’ meeting directly
can be regarded as good practice since it clarifies that the external auditor should
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V. DISCLOSURE AND TRANSPARENCY

be accountable to the shareholders. It also underlines that the external auditor owes
a duty of due professional care to the company rather than any individual or group
of corporate managers that they may interact with for the purpose of their work.

E. Channels for disseminating information should provide for equal, timely
and cost-efficient access to relevant information by users.

Channels for the dissemination of information can be as important as the content of
the information itself. While the disclosure of information is often provided for by
legislation, filing and access to information can be cumbersome and costly. Filing
of statutory reports has been greatly enhanced in some countries by electronic
filing and data retrieval systems. Countries should move to the next stage by
integrating different sources of company information, including shareholder
filings. Company websites also provide the opportunity for improving information
dissemination, and some countries now require companies to have a website that
provides relevant and significant information about the company itself.

Provisions for ongoing disclosure which includes periodic disclosure and
continuous or current disclosure which must be provided on an ad hoc basis
should be required. With respect to continuous/current disclosure, good practice
is to call for “immediate” disclosure of material developments, whether this
means “as soon as possible” or is defined as a prescribed maximum number of
specified days. The IOSCO Principles for Periodic Disclosure by Listed Entities
set guidance for the periodic reports of companies that have securities listed or
admitted to trading on a regulated market on which retail investors participate. The
10SCO Principles for Ongoing Disclosure and Material Development Reporting
by Listed Entities set forth common principles of ongoing disclosure and material
development reporting for listed companies.
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VI. THE RESPONSIBILITIES OF THE BOARD

The corporate governance framework should ensure the strategic guidance of
the company, the effective monitoring of management by the board, and the
board’s accountability to the company and the shareholders.

Board structures and procedures vary both within and among countries.
Some countries have two-tier boards that separate the supervisory function
and the management function into different bodies. Such systems typically
have a “supervisory board” composed of non-executive board members and a
“management board” composed entirely of executives. Other countries have
“unitary” boards, which bring together executive and non-executive board
members. In some countries there is also an additional statutory body for audit
purposes. The Principles are intended to apply to whatever board structure
is charged with the functions of governing the enterprise and monitoring
management.

Together with guiding corporate strategy, the board is chiefly responsible for
monitoring managerial performance and achieving an adequate return for
shareholders, while preventing conflicts of interest and balancing competing
demands on the corporation. In order for boards to effectively fulfil their
responsibilities they must be able to exercise objective and independent judgement.
Another important board responsibility is to oversee the risk management system
and systems designed to ensure that the corporation obeys applicable laws,
including tax, competition, labour, environmental, equal opportunity, health
and safety laws. In some countries, companies have found it useful to explicitly
articulate the responsibilities that the board assumes and those for which
management is accountable.

The board is not only accountable to the company and its shareholders but also
has a duty to act in their best interests. In addition, boards are expected to take
due regard of, and deal fairly with, other stakeholder interests including those of
employees, creditors, customers, suppliers and local communities. Observance of
environmental and social standards is relevant in this context.

A. Board members should act on a fully informed basis, in good faith, with
due diligence and care, and in the best interest of the company and the
shareholders.

In some countries, the board is legally required to act in the interest of the company,
taking into account the interests of shareholders, employees, and the public good.

Acting in the best interest of the company should not permit management to
become entrenched.
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VI. THE RESPONSIBILITIES OF THE BOARD

This principle states the two key elements of the fiduciary duty of board members:
the duty of care and the duty of loyalty. The duty of care requires board members
to act on a fully informed basis, in good faith, with due diligence and care. In
some jurisdictions there is a standard of reference which is the behaviour that a
reasonably prudent person would exercise in similar circumstances. In nearly all
jurisdictions, the duty of care does not extend to errors of business judgement so
long as board members are not grossly negligent and a decision is made with due
diligence, etc. The principle calls for board members to act on a fully informed
basis. Good practice takes this to mean that they should be satisfied that key
corporate information and compliance systems are fundamentally sound and
underpin the key monitoring role of the board advocated by the Principles. In
many jurisdictions this meaning is already considered an element of the duty of
care, while in others it is required by securities regulation, accounting standards,
etc. The duty of loyalty is of central importance, since it underpins effective
implementation of other principles in this document relating to, for example, the
equitable treatment of shareholders, monitoring of related party transactions and
the establishment of remuneration policy for key executives and board members.
It is also a key principle for board members who are working within the structure
of a group of companies: even though a company might be controlled by another
enterprise, the duty of loyalty for a board member relates to the company and all
its shareholders and not to the controlling company of the group.

B. Where board decisions may affect different shareholder groups differently,
the board should treat all shareholders fairly.

In carrying out its duties, the board should not be viewed, or act, as an assembly
of individual representatives for various constituencies. While specific board
members may indeed be nominated or elected by certain shareholders (and
sometimes contested by others) it is an important feature of the board’s work that
board members when they assume their responsibilities carry out their duties in an
even-handed manner with respect to all shareholders. This principle is particularly
important to establish in the presence of controlling shareholders that de facto
may be able to select all board members.

C. The board should apply high ethical standards. It should take into account
the interests of stakeholders.

The board has a key role in setting the ethical tone of a company, not only by its own
actions, but also in appointing and overseeing key executives and consequently
the management in general. High ethical standards are in the long term interests
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VI. THE RESPONSIBILITIES OF THE BOARD

of the company as a means to make it credible and trustworthy, not only in day-
to-day operations but also with respect to longer term commitments. To make
the objectives of the board clear and operational, many companies have found
it useful to develop company codes of conduct based on, inter alia, professional
standards and sometimes broader codes of behaviour, and to communicate them
throughout the organisation. The latter might include a voluntary commitment by
the company (including its subsidiaries) to comply with the OECD Guidelines
for Multinational Enterprises which reflect all four principles contained in the
ILO Declaration on Fundamental Principles and Rights at Work. Similarly,
jurisdictions are increasingly demanding that boards oversee the finance and tax
planning strategies management is allowed to conduct, thus discouraging practices,
for example the pursuit of aggressive tax avoidance, that do not contribute to the
long term interests of the company and its shareholders, and can cause legal and
reputational risks.

Company-wide codes serve as a standard for conduct by both the board and key
executives, setting the framework for the exercise of judgement in dealing with
varying and often conflicting constituencies. At a minimum, the ethical code
should set clear limits on the pursuit of private interests, including dealings in the
shares of the company. An overall framework for ethical conduct goes beyond
compliance with the law, which should always be a fundamental requirement.

D. The board should fulfil certain key functions, including:

1. Reviewing and guiding corporate strategy, major plans of action, risk
management policies and procedures, annual budgets and business
plans; setting performance objectives; monitoring implementation and
corporate performance; and overseeing major capital expenditures,
acquisitions and divestitures.

Anareaofincreasing importance for boards and which is closely related to corporate
strategy is oversight of the company’s risk management. Such risk management
oversight will involve oversight of the accountabilities and responsibilities for
managing risks, specifying the types and degree of risk that a company is willing
to accept in pursuit of its goals, and how it will manage the risks it creates through
its operations and relationships. It is thus a crucial guideline for management that
must manage risks to meet the company’s desired risk profile.
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VI. THE RESPONSIBILITIES OF THE BOARD

2. Monitoring the effectiveness of the company’s governance practices
and making changes as needed.

Monitoring of governance by the board also includes continuous review
of the internal structure of the company to ensure that there are clear lines of
accountability for management throughout the organisation. In addition to
requiring the monitoring and disclosure of corporate governance practices on a
regular basis, many countries have moved to recommend, or indeed mandate,
self-assessment by boards of their performance as well as performance reviews of
individual board members and the Chair and the CEO.

3. Selecting, compensating, monitoring and, when necessary, replacing
key executives and overseeing succession planning.

In most two tier board systems the supervisory board is also responsible for
appointing the management board which will normally comprise most of the key
executives.

4. Aligning key executive and board remuneration with the longer term
interests of the company and its shareholders.

It is regarded as good practice for boards to develop and disclose a remuneration
policy statement covering board members and key executives. Such policy
statements specify the relationship between remuneration and performance,
and include measurable standards that emphasise the longer run interests of the
company over short term considerations. Policy statements generally tend to
set conditions for payments to board members for extra-board activities, such
as consulting. They also often specify terms to be observed by board members
and key executives about holding and trading the stock of the company, and the
procedures to be followed in granting and re-pricing of options. In some countries,
policy also covers the payments to be made when hiring and/or terminating the
contract of an executive.

In large companies, it is considered good practice that remuneration policy and
contracts for board members and key executives be handled by a special committee
of the board comprising either wholly or a majority of independent directors
and excluding executives that serve on each other’s remuneration committees,
which could lead to conflicts of interest. The introduction of malus and claw-
back provisions is considered good practice. They grant the company the right to
withhold and recover compensation from executives in cases of managerial fraud
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and other circumstances, for example when the company is required to restate
its financial statements due to material noncompliance with financial reporting
requirements.

5. Ensuring a formal and transparent board nomination and election process.

These Principles promote an active role for shareholders in the nomination and
election of board members. The board has an essential role to play in ensuring that
this and other aspects of the nominations and election process are respected. First,
while actual procedures for nomination may differ among countries, the board or
a nomination committee has a special responsibility to make sure that established
procedures are transparent and respected. Second, the board has a key role in
defining the general or individual profile of board members that the company may
need at any given time, considering the appropriate knowledge, competencies
and expertise to complement the existing skills of the board. Third, the board or
nomination committee has the responsibility to identify potential candidates to
meet desired profiles and propose them to shareholders, and/or consider those
candidates advanced by shareholders with the right to make nominations. There
are increasing calls for open search processes extending to a broad range of people.

6. Monitoring and managing potential conflicts of interest of management,
board members and shareholders, including misuse of corporate assets
and abuse in related party transactions.

It is an important function of the board to oversee the internal control systems
covering financial reporting and the use of corporate assets and to guard against
abusive related party transactions. These functions are often assigned to the
internal auditor which should maintain direct access to the board. Where other
corporate officers are responsible such as the general counsel, it is important that
they maintain similar reporting responsibilities as the internal auditor.

In fulfilling its control oversight responsibilities it is important for the board
to encourage the reporting of unethical/unlawful behaviour without fear of
retribution. The existence of a company code of ethics should aid this process
which should be underpinned by legal protection for the individuals concerned. A
contact point for employees who wish to report concerns about unethical or illegal
behaviour that might also compromise the integrity of financial statements should
be offered by the audit committee or by an ethics committee or equivalent body.

52 | G20/OECD Principles of Corporate Governance

CuupuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

VI. THE RESPONSIBILITIES OF THE BOARD

7. Ensuring the integrity of the corporation’s accounting and financial
reporting systems, including the independent audit, and that
appropriate systems of control are in place, in particular, systems for
risk management, financial and operational control, and compliance
with the law and relevant standards.

The Board should demonstrate a leadership role to ensure that an effective means
of risk oversight is in place. Ensuring the integrity of the essential reporting
and monitoring systems will require the board to set and enforce clear lines of
responsibility and accountability throughout the organisation. The board will
also need to ensure that there is appropriate oversight by senior management.
Normally, this includes the establishment of an internal audit system directly
reporting to the board. It is considered good practice for the internal auditors
to report to an independent audit committee of the board or an equivalent body
which is also responsible for managing the relationship with the external auditor,
thereby allowing a co-ordinated response by the board. It should also be regarded
as good practice for this committee, or equivalent body, to review and report to
the board the most critical accounting policies which are the basis for financial
reports. However, the board should retain final responsibility for oversight of the
company’s risk management system and for ensuring the integrity of the reporting
systems. Some jurisdictions have provided for the chair of the board to report on
the internal control process. Companies with large or complex risks (financial
and non-financial), not only in the financial sector, should consider introducing
similar reporting systems, including direct reporting to the board, with regard to
risk management.

Companies are also well advised to establish and ensure the effectiveness of
internal controls, ethics, and compliance programmes or measures to comply
with applicable laws, regulations, and standards, including statutes criminalising
the bribery of foreign public officials, as required under the OECD Anti-Bribery
Convention, and other forms of bribery and corruption. Moreover, compliance
must also relate to other laws and regulations such as those covering securities,
competition and work and safety conditions. Other laws that may be applicable
include those relating to taxation, human rights, the environment, fraud, and money
laundering. Such compliance programmes will also underpin the company’s ethical
code. To be effective, the incentive structure of the business needs to be aligned
with its ethical and professional standards so that adherence to these values is
rewarded and breaches of law are met with dissuasive consequences or penalties.
Compliance programmes should also extend to subsidiaries and where possible to
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third parties, such as agents and other intermediaries, consultants, representatives,
distributors, contractors and suppliers, consortia, and joint venture partners.

8. Overseeing the process of disclosure and communications.

The functions and responsibilities of the board and management with respect to
disclosure and communication need to be clearly established by the board. In
some jurisdictions, the appointment of an investment relations officer who reports
directly to the board is considered good practice for large listed companies.

E. The board should be able to exercise objective independent judgement on
corporate affairs.

In order to exercise its duties of monitoring managerial performance, preventing
conflicts of interest and balancing competing demands on the corporation, it
is essential that the board is able to exercise objective judgement. In the first
instance this will mean independence and objectivity with respect to management
with important implications for the composition and structure of the board. Board
independence in these circumstances usually requires that a sufficient number of
board members will need to be independent of management.

In countries with single tier board systems, the objectivity of the board and its
independence from management may be strengthened by the separation of the role
of chief executive and Chair. Separation of the two posts is generally regarded as
good practice, as it can help to achieve an appropriate balance of power, increase
accountability and improve the board’s capacity for decision making independent
of management. The designation of a lead director is also regarded as a good
practice alternative in some jurisdictions if that role is defined with sufficient
authority to lead the board in cases where management has clear conflicts. Such
mechanisms can also help to ensure high quality governance of the enterprise and
the effective functioning of the board.

The Chairman or lead director may, in some countries, be supported by a company
secretary. In the case of two tier board systems, consideration should be given to
whether corporate governance concerns might arise if there is a tradition for the
head of the lower board becoming the Chairman of the Supervisory Board on
retirement.

The manner in which board objectivity might be underpinned also depends on the
ownership structure of the company. A dominant shareholder has considerable
powers to appoint the board and the management. However, in this case, the board
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VI. THE RESPONSIBILITIES OF THE BOARD

still has a fiduciary responsibility to the company and to all shareholders including
minority shareholders.

The variety of board structures, ownership patterns and practices in different
countries will thus require different approaches to the issue of board objectivity.
In many instances objectivity requires that a sufficient number of board members
not be employed by the company or its affiliates and not be closely related to
the company or its management through significant economic, family or other
ties. This does not prevent shareholders from being board members. In others,
independence from controlling shareholders or another controlling body will
need to be emphasised, in particular if the ex ante rights of minority shareholders
are weak and opportunities to obtain redress are limited. This has led to both
codes and the law in most jurisdictions to call for some board members to be
independent of dominant shareholders, independence extending to not being their
representative or having close business ties with them. In other cases, parties such
as particular creditors can also exercise significant influence. Where there is a
party in a special position to influence the company, there should be stringent tests
to ensure the objective judgement of the board.

In defining independence for members of the board, some national principles
of corporate governance have specified quite detailed presumptions for non-
independence which are frequently reflected in listing requirements. While
establishing necessary conditions, such “negative” criteria defining when an
individual is not regarded as independent can usefully be complemented by
“positive” examples of qualities that will increase the probability of effective
independence.

Independent board members can contribute significantly to the decision-making of
the board. They can bring an objective view to the evaluation of the performance
of the board and management. In addition, they can play an important role in
areas where the interests of management, the company and its shareholders may
diverge such as executive remuneration, succession planning, changes of corporate
control, take-over defences, large acquisitions and the audit function. In order for
them to play this key role, it is desirable that boards declare who they consider
to be independent and the criterion for this judgement. Some jurisdictions also
require separate meetings of independent directors on a periodic basis.

1. Boards should consider assigning a sufficient number of non-executive
board members capable of exercising independent judgement to tasks

where there is a potential for conflict of interest. Examples of such key
responsibilities are ensuring the integrity of financial and non-financial
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reporting, the review of related party transactions, nomination of board
members and key executives, and board remuneration.

While the responsibility for financial reporting, remuneration and nomination are
frequently with the board as a whole, independent non-executive board members
can provide additional assurance to market participants that their interests are
safeguarded. The board should consider establishing specific committees to
consider questions where there is a potential for conflict of interest. These
committees should require a minimum number or be composed entirely of non-
executive members. In some countries, shareholders have direct responsibility for
nominating and electing non-executive directors to specialised functions.

2. Boards should consider setting up specialised committees to support
the full board in performing its functions, particularly in respect to
audit, and, depending upon the company’s size and risk profile, also
in respect to risk management and remuneration. When committees
of the board are established, their mandate, composition and working
procedures should be well defined and disclosed by the board.

Where justified in terms of the size of the company and its board, the use of
committees may improve the work of the board. In order to evaluate the merits
of board committees it is important that the market receives a full and clear
picture of their purpose, duties and composition. Such information is particularly
important in the many jurisdictions where boards have established independent
audit committees with powers to oversee the relationship with the external auditor
and to act in many cases independently.

Audit committees should also be able to oversee the effectiveness and integrity
of the internal control system. Other such committees include those dealing with
nomination, compensation, and risk. The establishment of additional committees
can sometimes help avoid audit committee overload and to allow more board time
to be dedicated to those issues. Nevertheless, the accountability of the rest of the
board and the board as a whole should be clear. Disclosure need not extend to
committees set up to deal with, for example, confidential commercial transactions.

3. Board members should be able to commit themselves effectively to their
responsibilities.

Service on too many boards can interfere with the performance of board members.
Some countries have limited the number of board positions that can be held.
Specific limitations may be less important than ensuring that members of the
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board enjoy legitimacy and confidence in the eyes of shareholders. Disclosure
about other board memberships to shareholders is therefore a key instrument to
improve board nominations. Achieving legitimacy would also be facilitated by the
publication of attendance records for individual board members (e.g. whether they
have missed a significant number of meetings) and any other work undertaken on
behalf of the board and the associated remuneration.

4. Boards should regularly carry out evaluations to appraise their
performance and assess whether they possess the right mix of
background and competences.

In order to improve board practices and the performance of its members, an
increasing number of jurisdictions now encourage companies to engage in board
training and voluntary board evaluation that meet the needs of the individual
company. Particularly in large companies, board evaluation can be supported
by external facilitators to increase objectivity. Unless certain qualifications are
required, such as for financial institutions, this might include that board members
acquire appropriate skills upon appointment. Thereafter, board members may
remain abreast of relevant new laws, regulations, and changing commercial
and other risks through in-house training and external courses. In order to avoid
groupthink and bring a diversity of thought to board discussion, boards should
also consider if they collectively possess the right mix of background and
competences.

Countries may wish to consider measures such as voluntary targets, disclosure
requirements, boardroom quotas, and private initiatives that enhance gender
diversity on boards and in senior management.

F. In order to fulfil their responsibilities, board members should have access
to accurate, relevant and timely information.

Board members require relevant information on a timely basis in order to support
their decision-making. Non-executive board members do not typically have the
same access to information as key managers within the company. The contributions
of non-executive board members to the company can be enhanced by providing
access to certain key managers within the company such as, for example, the
company secretary, the internal auditor, and the head of risk management or chief
risk officer, and recourse to independent external advice at the expense of the
company. In order to fulfil their responsibilities, board members should ensure
that they obtain accurate, relevant and timely information. Where companies rely
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VI. THE RESPONSIBILITIES OF THE BOARD

on complex risk management models, board members should be made aware of
the possible shortcomings of such models.

G. When employee representation on the board is mandated, mechanisms
should be developed to facilitate access to information and training for
employee representatives, so that this representation is exercised effectively
and best contributes to the enhancement of board skills, information and
independence.

When employee representation on boards is mandated by the law or collective
agreements, or adopted voluntarily, it should be applied in a way that maximises
its contribution to the board’s independence, competence and information.
Employee representatives should have the same duties and responsibilities as all
other board members, and should act in the best interest of the company.

Procedures should be established to facilitate access to information, training
and expertise, and the independence of employee board members from the CEO
and management. These procedures should also include adequate, transparent
appointment procedures, rights to report to employees on a regular basis —
provided that board confidentiality requirements are duly respected — training,
and clear procedures for managing conflicts of interest. A positive contribution to
the board’s work will also require acceptance and constructive collaboration by
other members of the board as well as by management.
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ANNEX

Recommendation of the Council on Principles of
Corporate Governance

8 July 2015

THE COUNCIL, HAVING REGARD to Article 5b) of the Convention on the
Organisation for Economic Co-operation and Development of 14 December 1960;

HAVING REGARD to the Recommendation of the Council on OECD Guidelines
on Corporate Governance of State-Owned Enterprises which sets complementary
guidelines for state-owned enterprises;

HAVING REGARD to the Guidelines for Multinational Enterprises, which form
an integral part of the Declaration on International Investment and Multinational
Enterprises, the Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions, and the Recommendation of the Council on
Gender Equality in Education, Employment and Entrepreneurship;

CONSIDERING that the Principles have gained worldwide recognition and
serve as an important basis for national and international efforts to improve
corporate governance;

RECOGNISING that the implementation of the Principles depends on varying
legal, economic, social, and regulatory settings;
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On the proposal of the Corporate Governance Committee:

I. RECOMMENDS that Members and non-Members having adhered to
this Recommendation (hereafter the “Adherents”) take due account of the
Principles which are set out in the Appendix to this Recommendation and
form an integral part thereof;

I1. INVITES the Secretary-General to disseminate this Recommendation;
III. INVITES Adherents to disseminate this Recommendation;

IV.INVITES non-Adherents to take due account of and adhere to this
Recommendation;

V. INSTRUCTS the Corporate Governance Committee to follow-up on the
implementation of this Recommendation and to report to Council no later
than five years following its adoption and as appropriate thereafter.
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ORGANISATION FOR
ECONOMIC CO-OPERATION AND

DEVELOPMENT

The OECD is a unique forum where governments work together to address the
economic, social and environmental challenges of globalisation. The OECD is
also at the forefront of efforts to understand and to help governments respond to
new developments and concerns, such as corporate governance, the information
economy and the challenges of an ageing population. The Organisation provides
a setting where governments can compare policy experiences, seek answers to
common problems, identify good practice and work to co-ordinate domestic and
international policies.

The OECD member countries are: Australia, Austria, Belgium, Canada, Chile, the
Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Iceland, Ireland, Israel, Italy, Japan, Korea, Luxembourg, Mexico, the Netherlands,
New Zealand, Norway, Poland, Portugal, the Slovak Republic, Slovenia, Spain,
Sweden, Switzerland, Turkey, the United Kingdom and the United States. The
European Union takes part in the work of the OECD.

OECD Publishing disseminates widely the results of the Organisation’s statistics
gathering and research on economic, social and environmental issues, as well as
the conventions, guidelines and standards agreed by its members.
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