Phéap luat vé tin dung ngan hang

I. KHAI QUAT VE TIN DUNG.

II. PHAP LUAT VE HOP PONG TIN DUNG
NGAN HANG

. CAC BIEN PHAP BAO PAM THUC HIEN
HOP PONG TIN DUNG NGAN HANG
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. Khai quat vé tin dung

1. Khai niem va ban chat cua tin
dung
2. Phan loai hoat dong tin dung.
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Khai niém tin dung

o Thuat nglr “tin dung” c6 nguodn goc tu chir la tinh:
“Creditium” = tin tudng, tin nhiém.

Khai niém tin dung cé thé dugc nhin nhan tu
nhiéu goc do.

o -Tin dung la su trao ddi cac tai san hién tai dé
nhan cac tai san cung loai trong tudng lai.

o -Tin dung la quan hé mua ban quyén su dung
vOn, gia ca la lai suat.

o -Tin dung la quan hé kinh t€, theo d6 mot nguai
thoa thuan dé ngudi khac sir dung soO tién hay
tai san cua minh trong mot thdi gian nhat dinh
vG@i cac diéu kién co hoan tra von va lai.
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Khai niém tin dung

Mot cach chung nhat, khai niém tin dung theo
phap Iluadt ngan hang Viét Nam ghi nhan
rdng, tin dung la quan hé vay (mugn) dua
trén co so tin tudng va tin nhiém gillfa bén
cho vay (muon) va bén di vay (muon). Theo
dé, bén cho vay chuyén giao mét luong vén
tién té (hodc tai san) dé bén vay s dung cé
thoi han. Khi dén han, bén vay co nghia vu
hoan tra von (tai san) ban dau va 1ai suat.
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Khai niém tin dung

Phan biét hoat dong tin dung, cap tin dung:

O

Hoat dong tln  dung la viéc TCTD su’ dung nguon
vén tu cé, ngudn vén huy déng dé cép tin dung dudi
céc hinh thu’c khac nhau.

Hoat dong cép tin dung la viéc TCTD thda thudn dé
khach hang su dung mét khoan tién vdi nquyén tac
hoan tra bang cac nghiép vu cho vay, chiét khau, cho
thué tai chinh, bao lanh ngan hang va cac nghiép vu
khac theo quy dinh cua phap luat.
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Ban chat cua tin dung

Cac dau hiéu dac trung:

O

Quan hé tin dung thié€t 1ap trén co sd tin tudng va tin
nhiém.

Chu thé tham gia vao ) quan hé nay gom it nhat la 2
bén: bén cho vay va bén di vay.

Ein dung la quan hé chuyén giao dé s dung co thdi
an.

Hinh thuc phap ly cua hoat ddng vay mugn gilta cac
bén dudc thé hién théng qua hgp dong vay tai san,

D6i tugng cua quan hé tin dung la von tién té hoac
tai san (tin dung thué mua).

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Nguyén tac cuda tin dung

Tin dung phai dam bao cac nguyén
tac ca ban:

o Nguyén tac s dung von vay dung
muc dich

o Nguyén tac hoan tra von va lai.

o Nguyén tac cho vay phai bao dam
bang gia tri tai san tuong duong
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2. Phan loai hoat dong tin dung.

o Dua vao tinh chat cua quan hé vay
mudn, hoat dong tin dung dugc
phan biét thanh: tin dung ngan
hang, tin dung nha nudc, tin
dung quoc tg, tin dung thuong
mai (tin dung hang hoéa).
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Tin dung ngan hang

La quan hé tin dung giiia cac TCTD vdi KH
(t6 chdc, DN va ca nhan)...Trong do, chu

thé cho vay Ia cac TCID, chii thé di vay 13
cd nhén va cac té chuc.

Hinh thuc phap ly cua quan hé tin dung
ngan hang:

hgp dong tin dung ngan hang,
hgp dong cho thué tai chinh,
cac thoa thuan chiét khau

cac cam két bao lanh

O O O O

POoi v&i NHTM: ngoai cac hoat dong tin dung chung
cua TCTD:

- Phat hanh thé tin dung

- Bao thanh toan trong nwéc; bao thanh toan
quoc té (Piéu 98, Luat TCTD 2010)
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Tin dung nha nwoc

- Quan hé tin dung phat sinh trong qua trinh
nha nudc vay vén cla cic chu thé khac trong
xa hoi.

o Muc dich cta loai hinh tin dung nay nham bu
dap boi chi ngan sach nha nudc, bd sung
vén cho dau tu phat trién.

o Hinh thdc: Trai phiéu CP, gom:

- Tin phiéu Kho bac (dudgi 1 nam)

- Trai phi€u Kho bac (trén 1 nam)

- Trai phiéu dau tu (trén 1 nam)

(ND 01/2000/CP vé phat hanh TPCP)
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Tin dung quéc té

o La quan hé s dung von tam thai,
phat sinh gira CP, t0 chirc kinh té
nudc nay vdi CP, td chic kinh té
nudc khac hoac vdi cac td chirc tai
chinh quoéc t€, nham thoa man nhu
cau bu dap thiéu hut ngan sach
nha nudc hoac nhu cau von kinh
doanh.
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Tin dung thwong mai: (Tin dung
hang hoa)

o La quan hé tin dung giira cac
thuong nhan qua hinh thi'c mua
ban chiu hang hoa (mua hang tra
cham), dua trén co sé thuong
phi€u.

o Tin dung thuong mai con goi la tin
dung hang hoéa vi dbi tugng cua
tin dung thuong mai la hang hoda,
dich vu.
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O O O O

Phan loai hoat dong tin dung

Dua theo thdi han tin dung, tin dung dugc phan
biét thanh tin dung ngan han, trung han va dai
han

-Thdi han tin dung dugc hiéu Ia khoang thdai gian tu’
th&i diém ngudi di vay nhan vén vay dé su dung vao
muc dich vay cho dén thdi han phai tra ng ca von
lan 13i theo hgp déng tin dung.

-Thdi han tin dung bao gom:
e Ngan han t6i da 12 thang.

eTrung han 12 thang-5 nam.
e Dai han: trén 5 nam
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Il. PHAP LUAT VE HOP DONG TIN
DUNG NGAN HANG

o 1. Khai niém, dac diém cua hop
dong tin dung ngan hang.

o 2. Chu thé tham gia quan hé hop
dong tin dung:

o 3. Thu tuc, trinh tu ky két hagp
dong tin dung ngan hang

o 4. Noi dung hdp dong tin dung
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1. Khai niém, déc diém cta hop
dong tin dung ngan hang.

o 1.1. Khai niém hop dong tin
dung ngan hang

o 1.2. Pdc diém hop déng tin dung
ngan hang
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O O O

1.1. Khai niém hop déng tin dung
(HDTD) ngan hang

Hop déng tin dung ghi nhan thoa thuan cua hai hay nhiéu
bén lam:

phat sinh,
thay doi, } quyén va nghia vu cua cac bén.
cham dut

Hgp déng tin dung |a su thoa thuén bdng van ban gilta TCTD
(ben cho vay) v@i to chic, cd nhan cé du nhitng diéu kién do
luat dinh (bén vay).

TCTD chuyén giao mot s@ tién cho bén vay st dung trong mét
thGi han nhat dinh, véi diéu kién hoan tra ca gdc va lai.

HDTD phai co ndi dung vé diéu kieén vay, muc dich su dunﬁ
vOn vay, phuong thuc cho vay, so von vay, lai suat, thai han
cho vay, hinh thuc bao dam, ?(Ia tri tai san bao dam phuang
thuc tra ng va nhirng cam két khac ‘dudc cac bén thoa thuan

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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O

1.2. Pdc diém hop dong tin dung
ngan hang

- HPTD ngan hang luon luoén dudc lap thanh van ban.

- HDTD ngan hang da phan la hgp dong theo mau. Tén
goi co the la: Hgp dong tin dung; Hgp dong vay; Khe
uUdc vay von; hoac phu thuoc vao thadi han vay, muc
dich vay, hgp dong co thé co thém cac cum tu: “ngan
han”; “trung han”; “dai han”; "dong Viet Nam”; “ngoai

t'\'ll. A\

&”: “tiéu dung”; “dau tu”...

-HDPTD ngan hang cé doi tugng la nhitng khoan von
dugc the hien dudi hinh thuc tien te.

-HDTD ngan hang la hgp dong song vy HDTD c6 thé
dugc cong chung, chung thuc phu thuoc vao su thoa
thuan cua cac ben.
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2. Chui thé tham gia quan hé hop
dong tin dung:

o Quan hé phap luat tin dung ngan hang la
quan hé tai san - hang hda phat sinh trong
qua trinh s dung von tam thdi gitra TCTD va
cac to chuc, cd nhan theo nguyén téc cé hoan
tra, dua trén cd sd tin nhiém hoac co su bao
dam, dudc cac qui pham phap luat diéu chinh.

o Tham gia quan hé nay co it nhat gom hai chu
thé: la bén cho vay va bén di vay.
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Bén cho vay:

eLudn l1a TCTD. Cé thé la ngdn hang co thé
la TCTD phi ngan hang.

¢Cd thé Ia mdt hodc nhiéu TCTD (trudng
hop cho vay hgp von) thoa man dieu
kién:

+ Pugc thanh lap va hoat dong theo Luat
cac TCTD va cac phap luat lién quan.

+ Co6 chuc nang hoat dong, kinh doanh tin
dung
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Bén di vay (Khach hang)

+ Nhom khach hang th&r nhat: Cac phap nhan:
e Doanh nghiép nha nudc,

e HOp tac xa

e Cong ty trach nhiém hitu han

e CONng ty cO phan,

e Cong ty hgp danh

+ Nhom khach hang tha hai:
e Ca nhan;

e HO gia dinh;

e Doanh nghiép tu nhan;

+ Nhom khach hang tha ba: Cac phap nhan va ca
nhan nudc ngoai.

ongThanCong.com https://fb.com/tailieudientucntt
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Bén di vay (Khach hang)

Bén di vay phai thoa man cac diéu
kién lién quan deén:

- Nang luc chu thé,
- Muc dich su dung von vay,
- Kha nang thanh toan khoan vay...


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

a) Doéi véi khach hang vay la phap
nhan va ca nhan Viét Nam

Phap nhan phai c6 nang luc phap luat dan su;

Ca nhan va chu DNTN
Pai dién cua ho gia dinh
Pai dién cua td hgp tac

TV hop danh ciia CTHD

—_—

—

phai co6 nang luc
phap luat va nang luc
hanh vi dan su
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b) Doi véi khdach hang vay la phap
nhan va ca nhan nwoc ngoai:

o Nang luc phap luat dan su va nang luc
hanh vi dan su theo quy dinh phap luat
cua nudc ma phap nhan do co6 quoc
tich hoac ca nhan do la cong dan, néu

phap luat nudc ngoai do dudc BO Luat

DAN su cua nudc CHXHCNVN, cac van ban

phap luat khac cua VN quy dinh hoac

dugc dieu udc quoc t€ ma VN ky két hoac
tham gia quy dinh.
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Piéu kién vé muc dich st dung von
vay hop phap.

o SU dung von vay vao nhirng linh vuc phap
luat khdng cam.

o SUr dung v8n dé kinh doanh, bén di vay

bhai co dang ky kinh doanh, s dung von
kKinh doanh dung linh vuc, nganh nghé dang
KY.

o Trong trudng hgp su dung von dau tu vao
cac hoat dong kinh doanh c6 diéu kién
phai thoa man cac diéu kién luat dinh.
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Diéu kién vé kha nang tai chinh dam
bao tra no’ trong thoi han cam két.

o Cd sd@ xac dinh kha nang tai chinh:
bdo cdo tai chinh cd kiém todn, von
tu co...

o Trach nhiém cung cap cac thong tin
vé tinh hinh va nang luc tai chinh.
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Céc diéu kién khéc:

o CO du an dau tu, phudng an san xuat,
kinh doanh, dich vu kha thi va cé hiéu
qua; hoac co6 du an dau tu, phucdng an
phuc vu ddi song kha thi va phu hgp vdi
quy dinh cua phap luat.

o Thuc hién cac quy dinh vé bao dam tién
vay theo quy dinh cua Chinh phu va
hudng dan cua Ngan hang Nha nudc Viét
Nam.
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Caclwuy:

TCTD khéng dworec cho vay cac nhu cau vén sau
day:.

Pé mua sam cac tai san va cac chi phi hinh thanh nén
tai san ma phap luat cam mua ban, chuyén nhwong,
chuyén doi;

Pé thanh toéan céc chi phi cho viéc thwec hién céc giao
dich ma phap luat cam;

Pé dap trng cac nhu cau cho cac giao dich ma phap
luat cam.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Caclwuy:

@)

Gidi han cho vay:
-Téng du ng cho vay déi v8i mot KH khéng dugdc vugt qua

15% von tu co cua TCTD , tru trudng hdp dbi véi nhirng
khoan cho vay tu cac nguon vOn uy thac cua CP, cla cac td
chlc va ca nhan.

-Trudng hdp nhu cau vén cua moét KH vugt qua 15% von tu
c6 cua TCTD hoac KH c6 nhu cau huy déng von tur nhiéu
nguon thi cac TCTD cho vay hdp von theo quy dinh cla
NHNN.

- Trong truéng hop dac biét, TCTD chi dugc cho vay vugt qua
muc gidi han cho vay quy c'hnh khi dugc TT CP cho phép doi
véi tUng trudng hop cu thé.

-Viéc xac dinh von tu cé cua cac td churc tin dung dé lam can
cr tinh todn gidi han cho vay thuc hién theo quy dinh cla
NHNN. (TT 13)

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Caclwuy:

Nhirng truong hop khong duoc cho vay

TCTD khong dudc cho vay doi vdi khach hang trong cac
trudng hdp sau day:

TV HDQT, BKS, TGD (GD), Ph6 TGD (phé GD) ctia TCTD do;

CBNV cua chinh TCTD d6 thuc hién nhiém vu tham dinh,
quyét dinh cho vay;

Cha, me, vd, chong, con cua TV HPQT, BKS, TGb (Gb), Pho
TGD (Pho GD)

QD trén khong ap dung doéi véi cac TCTD hgp tac (QTDND,
CTTC vi mo).
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Caclwuy:

o Nhirng truong hop han ché cho vay:

o TCTD khéng dugdc cho vay khéng c6 bao dam, cho
vay v@i nhifng diéu kién uvu dai ve |3i suat, vé murc cho
vay doi véi nhirng do6i tugng sau day:

o T6 chirc kiEm toan, Kiém todn vién cd trach nhiém
kiém todn tai TCTD cho vay; Thanh tra vién thuc hién
nhiém vu thanh tra tai TCTD cho vay; K& toan trudng
cua TCTD cho vay;

o Cac cbd dong I8n, c6 déng sang lap ctia TCTD;

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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3. Tha tuc, trinh tw ky két hop dong
tin dung ngan hang

o HO sO vay von

o Tham dinh hé so vay vén
o Quyét dinh cho vay

o Ky két HPTD
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Hé6 so’ vay vén

o Khi c6 nhu cau vay von, khach hang gui cho
TCTD giay dé nghi vay von va cac tai liéu
can thiét chi'ng minh du diéu kién vay von.

o Khach hang phai chiu trach nhiém trudc phap
luat vé tinh chinh xac va hgp phap cua cac
tai liéu gui cho to chuc tin dung

o DuGi goc do phap ly, Giay dé nghi vay von la
“de nghi ky két hop dong”.
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Tham dinh ho so vay vén :

o Day la mot giai doan mang tinh nghiép vu va rat quan
trong trong viec han che rui ro tin dung.

Cong viéc tham dinh bao gom:
- Kha nang tai chinh

- Tinh kha thi cia du an

- Uy tin cua khach hang

- Bién phap bao dam tin dung

O O O O O
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Quyeét dinh cho vay:

o Trén cd sq két luan vé kha nang tai chinh; tinh kha thi
cua du an dau tu, muc dich tiéu dung, smh hoat...cd
nh&n c6 thdm quyén (Trudng phong Tin dung; Phé gidm
doc; giam doc Chi nhanh...) quyét dinh cho vay

o TCTD quy dinh cu thé va niém yét cong khai thdi han
toi da phai thong bao quyet dinh cho vay hodc khong
cho vay dm véi KH ké tu’ khi nhan dugc day du hd so
vay von va théng tin can thiét cia KH.

o Trudng hop quyét dinh khéng cho vay, TCTD phai théng
bao cho khach hang bang van ban.
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Ky két hop dong tin dung.

o Vé mat hinh thidc, HDTD dudgc ky
truc ti€p hoac gian tiép.

o e Truc tiép: cac bén cu nguci tham
gia dam phan va ky két truc ti€p

o ¢ Internet, Fax va cac phuadng tién
khac.
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4. Noi dung hop dong tin dung

HDTD phai dam bao cac ndi dung vé:

O

- biéu khoan vé diéu kién vay von

- Biéu khoan vé dobi tugng hgp dong, so tién vay;

- Diéu khoan vé phuong thic cho vay,

- Diéu khoan vé thdi han s dung von vay.

- Biéu khoan vé lai suat

- Diéu khoan vé muc dich s dung von vay

- biéu khoan vé phudng thic thanh toan tién vay von va lai
- Diéu khoan vé giai quyét tranh chap hgp doéng

O O O O O O 0O O

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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*Mét so dieu khoan can lwu y:

o Diéu khoan vé Thai han cho vay.

o Diéu khoan vé I1ai suat.

o Diéu khoan vé chuyén ng qua
han.

o Diéu khoan vé phuong thuc vay.

o Diéu khoan vé quyén va nghia
vu cua khach hang.
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Diéu khoan vé Théi han cho vay

o Theo qui dinh phap luat, TCTD va KH can clr vao
chu ky san xuat, kinh doanh thoi han thu hoi
von cua dy an dau tw, kha nang tra ng cua khach
hang va nguén von cho vay clia TCTD dé thoa
thuan vé thei han cho vay.

o DA4i voi cac phap nhan Viét Nam va nwédc ngoal,
thdi han cho vay khong qua thoii han hoat dong
con lai theo quyét dinh thanh 1ap hodc gidy phép
hoat ddng tai Viét Nam:
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Diéu khoan vé lai suat

o - MuUc 1ai suat cho vay do TCTD va KH thoa thuan
phu hgp vdi quy dinh cua NHNN. (TT 12)

o - MuUc 1ai suat ap dung doi vaéi khoan ng goc qua
han do TCTD an dinh va thoa thuan vdéi khach
hang trong HDTD nhung khong vugt qua 150% lai
suat cho vay ap dung trong thdi han cho vay da
dudc ky két hoac diéu chinh trong HDTD.


..\V?n b?n quy ph?m ph�p lu?t PLNH\TT 12-2010-TT-NHNN v? l�i su?t cho vay c?a TCTD.docx
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Piéu khoan vé chuyén no’ qua han.

o -Trudng hdp khach hang khong tra dugc
ng goc dung ky han da thoa thuan trong
HDTD va co van ban dé nghi thi TCTD
xem xét cho diéu chinh ky han tra ng.

o - Trudng hdp KH khong tra ng hét ng goc
trong thdi han cho vay va cé van ban dé
nghi gia han ng, thi TCTD xem xét gia
han ng.
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-Thol han gia han no .

o DOi v@i cho vay ngan han t6i da bang 12 thang,

o DOi vbi cho vay trung han va dai han t6i da bang
1/2 thdi han cho vay da thoa thuan trong HDTD.

o Trudng hdp KH dé nghi gia han ng qua cac thdi han
nay do nguyén nhan khach quan va tao diéu kién
cho KH c6 kha nang tra ng, thi CT HPQT hoac TGb
(Giam dobc) TCTD xem xét quyét dinh va bao cao
ngay NHNN sau khi thuc hién.
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-Diéu khoan vé ky han tra no.

o +Ng goc: tra khi dén han hoac tra khi két
thuc ky han gia han (neu co). Néu khong
tra ng, ngan hang tu dong chuyén sang
ng qua han. Mot so ngan hang chuyen
sang ng qua han toan bd du ng goc thutc
té€ theo hgp dong nhung chi tinh |ai suat
qua han doi véi phan du ng goc qua han

o +D0oi vai viéc qua han tra lai: cac bén co
thé thda thuan ap dung hinh thi'c phat
chdm tra tinh theo ngay hodc I3i suét
phat doi vdi khoan lai cham tra.
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* Diéu khoan vé phwong thirc vay:

TCTD thoa thuan v&i khach hang vay viéc ap dung cac
phuwong thirc cho vay:

- Cho vay twng lan; Mdi lan vay von khach hang va TCTD
thwe hién tha tuc vay von can thiét va ky két HDTD.

- Cho vay theo han mire tin dung: TCTD va khach hang
xac dinh va thoa thuan mét han mdrc tin dung duy tri trong
mot khodng thdi gian nhat dinh.

- Cho vay theo dw an dau tw TCTD cho khach hang vay
von dé thwe hién cac dy an dau tw phat trién san xuat, kinh
doanh, dich vu va cac dw &n dau tw phuc vu ddi sdng.
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* Diéu khoan vé phwong thirc vay:

o - Cho vay hgp von: M6t nhém TCTD cung cho vay déi vgi
mot du an vay v6n hodc phugng an vay von cua khach hang;
trong dé, c6 mot TCTD lam dau mai dan xép, phdi hgp Vi
cac TCTD khac.

o - Cho vay tra gop: Khi vay von, TCTD va khach hang xac
dinh va thoa thuan sé lai von vay Ehal tra cOng vdi s6 ng gbc
dugc chia ra dé trd ng theo nhiéu ky han trong thdi han cho
vay.

o - Cho vay thep han muc tin dung du phong: TCTD cam
k€t ddm bao san sang cho khach hang vay vén trong pham vi
han muec tin dung nhat dinh. TCTD va khach hang thoa thuan
thgi han hiéu luc cua han muc tin dung du phong, muc phi
trd cho han muc tin dung du phong.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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* Diéu khoan vé phwong thirc vay:

o - Cho vay thong qua nghiép vu phat hanh va su
dung thé tin dung: TCTD chép thuén cho KH dugc su
dung s6 von vay trong pham vi han muec tin dung dé
thanh toan tién mua hang hoa, dich vu va rat tién mat
tai may rut tién ty dong hoac diém 'ng tién mat la dai
ly cia TCTD.

o - Cho vay theo han murc thau chi: La viéc cho vay
ma TCTD thoa thuan bang van ban chap thuén cho
khach han% chi vuot s6 tién cd trén tai khoan thanh
toan cua khach hang phu hgp vdéi cac quy dinh cua CP
va NHNN vé hoat dong thanh todn qua cac t6 chic cung
U'ng dich vu thanh toan.
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*Diéu khoan vé quyén va nghia vu
cua khach hang.

o Quyén va nghia vu cua khach
hang
o Quyén va nghia vu cua TCTD
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Khach hang vay cé quyeén

o + Tu chOi cac yéu cau cua TCTD
khong dung vdi cac thoa thuan
trong HDTD;

o + Khiéu nai, khdi kién viéc vi pham
hgp dong tin dung theo quy dinh
cua phap luat;
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Khach hang vay c6 nghia vu:

+Cung cap day du, trung thuc cac thong tin, tai liéu lién
quan den viec vay von va chiu trach nhiem ve tinh chinh
Xac cua cac thong tin, tai liéu da cung cap;

+SU dung von vay dung muc dich, thuc hién dung cac
noi dung da thoa thuan trong HBPTD va cac cam két
khac;

+ Tra ng goc va lai von vay theo thoa thuan trong
HDTD;

+ Chiu trach nhiém truéc phap luat khi khong thuc hién
dung nhiing thoa thuan veé viéc tra ng vay va thuc hién
cac nghia vu bao dam ndg vay da cam két trong HDTD.
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To chirc tin dung c6 quyen:

o + Yéu cau KH cung cap tai lieu chdng minh du an
dau tu, phudng dn san xuét, kinh doanh, dich vu hoac
du an dau tu, phu’dng an phuc vu dai song kha thi,
kha n3ng tai chlnh cua minh va cua ngudi bao Ianh
trudc khi quyét dinh cho vay;

o + Tu choi yéu cau vay von cua KH néu thay khong du
dieu kién vay von, dy an vay von hoac phucong an vay
von khong co hleu qua, khong phu hop V4 quy_ dinh
clia Phap ludt hodc TCTD khong cé du ngudn von dé
cho vay.

o + Kiém tra, gidm sat qua trinh vay vén, st dung vén
vay va tra ng cua KH;
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To chirc tin dung c6 quyeén:

+ Cham durt viéc cho vay, thu hdi no trwdc han khi phét
hién KH cung cap thong tin sai sw that, vi pham HDTD;

+Kh¢i kién KH vi pham HDTD hoac nguoi bao lanh theo
guy dinh cua phap luat.

+ X |y tai san bao dam von vay theo sy thoa thuan
trong hop dong dé thu hdi no theo quy dinh cla phap luat
hoac yéu cau nguwdi bao lanh thwe hién nghla vu bao lanh
doi véi trwdng hop KH dwoc béo I1anh vay von:

+ Mién, giam |&i von vay, gia han no, diéu chinh ky han
no; mua ban no theo quy dinh cua NHNN va thwre hien
viéc dao no, khoanh no, xoa no theo quy dinh cia CP va
hwéng dan ctia NHNN.
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T6 chirc tin dung c6 nghia vu:

o + Thuc hién dung thoa thuan trong
HDTD;

o + Luu gilr ho sa tin dung phu hgp
vOi quy dinh cua phap luat.
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lll. CAC BIEN PHAP BAO BAM THUC
HIEN HOP DONG TiN DUNG NGAN HANG

1. Khai nieém cac bién phap bao dam.

2. Nguyén tac bao dam tién vay:

3. Tai san bao dam

4. Cac dieu kién chung doi vdi tai san

bao dam:

o 5. Pham vi bao dam thuc hién nghia
vu:

o 6. Hgp dong thé chap, cam co, bao
lanh.

o 7. Xu' ly tai san bao dam:

O
O
O
O
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1. Khai niém cac bién phap bao dam.

o Bao dam tién vay la viéc TCTD ap dung cac
bién phap nham phong ngua rui ro, tao co sG
kinh té va phap ly dé thu hoi du’dc cac khoan

no da cho KH vay.

o Bao dam tien vay la viéc cac bén thoa thuan
ap dung cac phucng phap, bién phap, cach
thuc nham dam bao thuc hién nghia vu hoan
tra von va 13i phat sinh clia KH cho TCTD theo

HDTD.
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Céac bién phap bao dam bao gom

o - Bién phap bao dam tién vay bang
tai san

o - Bién phap bao dam tién vay trong
trudng hgp cho vay khong co bao
dam bang tai san
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-Bién phap bao dam tién vay bang tai
san:

o ¢ Cam cO, thé chap bang tai san cua
khach hang vay;

o e Cam cO, thé chap tai san cua bén
th( ba;

o ¢ Bao ddm bang tai san hinh thanh
tu von vay.
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- Bién phap bdo dam tién vay trong trwdng
hop cho vay khéng c6 bao dam bang tai san

o eTCTD chl ddng lua chon KH vay dé cho vay
khong c6 bao dam bang tai san;

o ¢TCTD nha nudc dugc cho vay khong co bao
dam theo chi dinh cua CP;

o ¢TCTD cho ca nhan, ho gia dinh vay co bao
lanh bang tin chap cua td chlc doan thé chinh
tri - xa hoi
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a. Thé chap

o eLa su théa thuan gilra KH va TCTD theo
do, khach hang phai dung taj san ( bat
dong san) co gia tri ngang bang hoac Ion
han thuoc sd hitu cua minh dé bao dam
viéc thuc nghia vu hoan tra von va lai
theo HDTD..

o eDQi tugng: Bat dong san.

o eKhong c6 su chuyén giao dgi tugng thé
chap ma_chi chuyen giao Giay chung nhan
sG huu tai san
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b. Cam co6

o La su thoa thuan gitta KH ya TCTD theo
dg, khach hang phai chuyén giao tai san (
dong san) cd gia tri ngang bang hoac I6n
hon thudc sg hitu cua minh cho bén cho
vay nam gilr de bao dam viéc thuc nghia
vu hoan tra von va 1ai cho TCTD

o DOi tugng cam c6: thudng la dong san.

o Phan I6n cac trudng hgp cam co kem theo
thu tuc chuyén giao tai san
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O O O

c. Bao lanh

D¢ la viéc bén thua 3 (phap nhan hay ca nhan% goi la bén
bado lanh cam két vdi ben cho vay (bén nhan bao lanh) sé
thuc hién nghia vu tra ng thay cho bén vay von (bén dugc
bdo 1&nh) néu khi dé€n han ma bén dugc bao Ianh khong tra
toan bo hay moét phan ng vay (ng goc, 1ai, phat qué han).

Bén bao Ianh thuc hién bdo Ianh bang tai san cta minh hodc
cac bén thoa thuan bao lanh phai thé chdp, cam c6 tai san
cho bén nhan bao Ianh.

Tinh chat cua bao lanh :
eDieu kién bao lanh: Khi nguGi di vay khong tra dudc ng.

eBao lanh mang ban chat ké thua sau khi con ng chinh
khong thuc hién dugc nghla vu .

eLa bién phap du phong, bd sung cho nghia vu chinh.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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2. Nguyén tac bao dam tién vay:

o eKH vay phai cam cg, thé chap tai san hoac phai
dudc bén thd ba bao Ianh bang tai sdn dé bao
dam thuc hién nghia vu trad ng ddi véi TCTD, trir
trudng hdp KH vay dugc TCTD cho vay cé bao
dam badng tai san hinh thanh tir vén vay hoac cho
vay khong co6 bao dam bang tai san theo quy dinh
phap luat.

o oTCTD va KH vay thoa thuan lua chon ap dung
bién phap bao dam badng tai san cam c6, thé chap
cla KH vay hoac bao lanh bang tai san cua bén
th( ba.
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2. Nguyén tac bao dam tién vay:

o ® TCTD c6 quyén lua chon tai san du diéu kién dé lam
bao dam tién vay; lua chon bén th( ba bao lanh bang
tai san cho KH vay.

o e Bén bao lanh chi ducgc bao lanh bang tai san thudc
s& hitu clla minh. TCTD va bén bao Ianh cé thé thoa
thuan bién phap cam c6, thé chap tai san cua bén bao
|&nh dé bao dam thuc hlen nghia vu bao lanh.

o e Khi thé chap tai san gan lién vdi dat, khach hang vay
phai thé chap ca gia tri quyén su dung dat cung vdi
tai san do, tru truong hgp phap luat co quy dinh khac.
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3. Tai san bao dam (TSBD)

o Tai san theé chap:
o Tai san cam co:
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Tai san thé chap:

o Nha @, cong trinh xay dung gan lién vai dat,
ké ca cac tai san gan lién vdi nha &, cdng trinh
xay dung va cac tai san khac gan lién vdi dat;

o Gia tri quyén su dung dat ma phap luat vé
dat dai quy dinh dudc thé chap;

o Tau bién theo quy dinh cta B Luat Hang hai
VN, tau bay theo quy dinh cua Luat Hang
khong dan dung VN;


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Tai san thé chap:

o Trwong hop thé chap toan bo tai san co vat
phu, thi vat phu d6 cling thudc tai san thé
chap.

o Hoa loi, lgri tlre va cac quyen phat sinh
tai san thé Chap cling thudc tai san thé chap,
néu cac bén co thoa thuan hoac phap luat
co quy dinh;

o Trwdng hop tai san thé Chap dwoc bao h|em
thi khoan tién bao hiém ciing thudc tai san
thé chap.
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y
N

«Tai san cam co:

May maoc, thiét bi, phuong tién van tai, nguyén liéu, nhién
lieu, vat lieu, hang tieu dung, kim khi quy, da quy va cac
vat co gia tri khac;

Ngoai té bang tién mat, s du trén tai khoan tién gui
tal to chuc cung ung dich vu thanh toan bang tien Viet Nam
va ngoai te;

Trai phiéu, co phiéu, tin phié€u, ky phiéu, ching chi tién
gui, s6 tiét kiém, thuong phiéu, cac gidy to khac tri gia
dugc bang tién. Riéng doi véi co6 phiéu cua to chuc tin
dung phat hanh, khach hang vay khong dugc cam co tai
chinh TCTD d¢;

Quyeén tai san phat sinh tu quyén tac gia, quyén sé hitu

cong nghiep, quyen doi ng, quyen dugc nhan so tien bao
hiem,  cac quyen tai san khac phat sinh tu hgp dong hoac tu
cac can cu phap ly khac;

om/tailieudientucntt
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«Tai san cam co:

Quy én doi v&i phan von gop trong doanh nghiép, ké
ca trong doanh nghiép c6 von dau tw nw&c ngoai;

Quy én khai thac tai nguyén thién nhién theo quy dinh
cua phap luat;

Tau bién theo quy dinh cta Bo Luat Hang hai Viét
Nam, tau bay theo quy dinh cda Luat hang khong dan
dung Viét Nam trong trwdng hop dwoc cam cb;

Loi trc va cac quyen phat sinh tw tai san cam co
cling thudc tai san cam c0, néu cac bén co thoa thuan,
hoac phap luat co quy dlnh treong hop tai san cam cO
dwo’c bao hiém thi khoan tién bao hiém cling thudc tai
san cam co.

ongThanCong.com https://fb.com/tailieudientucntt
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4. Cac dieu kién chung doi voi
TSBD:

. E)0| vGi gia tri quyén st dung dat, phai thugc quyén
str dung cua KH vay, bén bao Anh va duoc thé chap,
bao lanh theo quy dinh cla phap luat vé dat dai;

. E)0| v&i tai san cua doanh nghiép Nha nwarc, thi phai la
tai san do Nha nwéc giao cho doanh nghlep dé quan
ly, str dung va dwoc dung dé bao dadm tién vay theo quy
dinh cua phéap luat vé doanh nghiép Nha nwéc;

« Poi vai tai sén khéac, thi phai thudc quyen s® hiru cua
KH vay, bén bao Anh. Trwong ho’p tai san ma phap luat
guy dinh phai dang ky quyén s& hiru, thi KH vay, bén

bao Ianh phai c6 gidy chirng nhan quyén s& hiru tai san.
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4. Cac diéu kién chung doi véi tai
san bao dam:

o <Tai san dwgre phép giao dich, tirc la tai san ma phap luat
cho phép hoac khgng cam mua, ban, tang cho, chuyén doi,

chuyén nhwong, cam cd, thé chap, b&o 1&nh va cac giao d|ch
khac.

o *Taisan khong cé tranh chap vé quyen s& hiru hodc quyeén
sty dung, quan ly cua KH vay, bén bao lanh tai thoi diém ky
két hop dong bap dam. Trong van ban lap riéng hoac hop
dong cam co, thé chap bao lanh, KH vay, bén bao lanh phai
cam két véi TCTD vé viéc tai sdn cam co, thé chap bao lanh

khéng co tranh chap va phai chiju trach nhlem vé cam két cua
minh.

o <Tai san ma phap luat quy dinh phai mua bao hiém thi KH
vay, bén bao lanh phai mua bao hiém tai san trong thdi han
bdo dam tién vay

ongThanCong.com https://fb.com/tailieudientucntt
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5. BAO BAM TIEN VAY BANG TA
SAN HINH THANH TU VON VAY

o Diéu kién cda khach hang vay vé mdc von tw c6 tham gia
vao dy &n dau tw hodc phwong an san xuat, kinh doanh,
dich vu, d®i sdng va gia tri tai san bao dam tién vay bang
céc bién phap cam cb, thé chap theo quy dinh tai tiét ¢ diém
1 khodn 17 Piéu 1 Nghi dinh s6 85/2002/ND-CP ngay
25/10/2002 dap wng dwoc moét trong ba tredng hop sau
day:

o 1.1. C6 mirc von tw c6 tham gia vao dy &n dau tw hoac
phwong an san xuat, kinh doanh, dich vu, d&i s6ng téi thiéu
bang 15% tdng mdc von dau tu:;

o 1.2. C6 mirc von tw c6 tham gia vao dy &n dau tw hoac
phwong an san xuat, kinh doanh, dich vu, d&i séng cong vo’i
gla tri tai sdn bao dam tién vay bang cac bién phap cam cd,
thé chap t6i thiéu bang 15% tdng mirc von dau tu:;
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5. Pham vi bao dam thwc hién nghia
Vu:

o -Pham vi bao dam la nghia vu tra ng cua KH
vay doi véi TCTD.

o -Nghia vu trad ng ctia KH vay ddi véi té chic
tin dung bao gom tién vay (ng goc), lai vay,
13i qua han, cac khoan phi (n€u cd) dudgc ghi
trong HDTD ma KH vay phai tra theo quy dinh
cua phap luat
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5. Pham vi bao dam thwc hién nghia
Vu:

-Trudng hgp nhiéu bén cung bao lanh cho mot nghia
vu cua KH vay, thi cac bén bao lanh phai lien dd&i
thuc hién viéc bao lanh, trtr trudng hgp cé thoa
thuan hoac phap luat co quy dinh bao lanh theo cac
phan doc lap;
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5. Pham vi bao dam thwc hién nghia
vVu:

Gia tri TSBD dudc xac dinh tai thoi diém ky két hop
dong bao ddm do cac bén cb lién quan thoa thuan.

Viéc xac dinh gia tri tai san tai thdi diém nay chi lam cg
sgd xac dinh mUc cho vay cua TCTD, khong ap dung khi
x(r ly TSBD dé thu hdi ng.

Viéc xac dinh gia tri TSBD tién vay phai dugc lap thanh
van ban riéng hoac ghi vao HDTD.

Gia tri TSBD cd thé Ign, bang hodc han gja tri nghia vu
dugc bao dam can cu vao thoa thuan thdong nhat gilra
cac bén, tru trudng hgp TCTD va KH vay thoa thuan
bao dam bdng tai sdn nhu la mot bién phap bo sung
ddi vdi khoan vay ma khach hang vay da c6 du cac
diéu kién vay khong c6 bao dam bang tai san.
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5. Pham vi bao dam thwc hién nghia
Vu:

o -Mot nghla vu tra ng ghi trong
HDTD cé thé dugc bao dam bang
moOt hoac nhiéu tai san, bang mot
hoac nhiéu bién phap bao dam bang
tai san

o -Mot TSBD dudc dung dé bao dam
thu'c hién nhiéu nghia vu tra ng tai
mot hoac nhiéu TCTD.
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Truwong hop tai san dwoc ding dé bao dam cho cac
nghia vu tra no tai nhiéu to chire tin dung, thi phai
co du cac diéu kién:

o CAac giao dich bdo ddm lién quan dén tai san nay da
dwoc dang ky tai co quan dang ky giao dich bao dam.

o Cac TCTD Cung nhan mét TSBD phal thoa thuan véi
nhau bang van ban ct dai dién gitr ban chinh giay to
lieén quan den TSBD, vé viéc xi ly tai san bao dam dé
thu héi no’ néu KH khong tra dwoc no.

o Gla tri TSBD dwoc xac dinh tai thoi diém ky két hop
dong bao dam phai I&n hon tdng gia tri cac nghla vu
tra no dwoc bao dam, trir trwdng hop phap luat cé quy
dinh khac
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Truwong hop tai san dwoc ding dé bao dam cho cac
nghia vu tra no tai nhiéu to chire tin dung, thi phai
co du cac diéu kién:

o Th{ tu vu tién thanh toan gilra cac TCTD
cung dudc bao ddm bang mot TSBD dudc
xac dinh theo th tu dang ky giao dich
bao dam.

o Trong trudng hgp cac TCTD cung nhan
bao dam thoa thudn thay déi th tu uu
tién thanh toan, thi phai dang ky viéc
thay déi doé tai cd quan dang ky giao dich
bao dam.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

6. Hop dong thé chap, cam co, bao
lanh.

o -Yéu cau chung:

o ¢ Hgp dong cam c0, thé chap, (goi
chung la hgp dong bao dam) phai
dugc lap thanh van ban; hgp dong
bao ddm cé thé 1ap thanh van ban
rieng, hoac ghi trong HDTD.



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

*Hop dong cam cO, thé chap tai san co
cac ndi dung chu yéu sau day:

o a) Tén va dia chi cac bén; ngay,
thang, nam;

o b) Nghia vu dugc bao dam;

o c) MO ta tai san cam c0, thé chap;
gia tri cua tai san cam co, thé chap;
riéng tai san cam co, thé chap la tai
san hinh thanh trong tucng lai co
thé mo ta khai quat vé tai san;
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*Hop dong cam cO, thé chap tai san co
cac ndi dung chu yéu sau day:

o d) Bén gil tai san, giay to cua tai
san cam co, thé chap;
o d) Quyén va nghia vu cua cac bén;

o e) Cac thoa thuan vé trudng hgp xu
ly va phucng thuc xuJ ly tai san cam
cO, thé chap;

o g) Cac thoa thuan khac.
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» Hop dong béo lanh cé cac néi dung
chu yéu sau day:

o a) Tén va dia chi cac bén; ngay, thang, nam;

o b) Cam két cua bén bao lanh vé viéc thuc hién
nghia vu thay cho bén dudc bao lanh;

o ¢) Nghia vu dugc bao lanh, pham vi bao lanh va
bén dudc bao lanh;

o d) Tai san bao lanh, gia tri tai san bao lanh, tru
truong hop bén bao I3nh 13 t6 chuc t|n dung va co
quan quan Iy ngan sach Nha nudc; riéng tai san

bao Ianh la tai san hinh thanh trong tuong lai co
thé mo td khai quat vé tai san;
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» Hop dong béo lanh cé cac néi dung
chu yéu sau day:

o d) Quyén, nghia vu cua bén bao
lanh, bén nhan bao lanh, bén dugc
bao lanh;

o e) Cac thoa thuan vé trudng hgp xu
ly va phuong thudc xu ly tai san bao
lanh;

o g) Cac thoa thuan khac
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*Moi quan hé gira hop dong thé chap
va hop déng bao dam:

o +Trudng hgp giao dich bao dam tién vay bi coi la vd
hiéu ting phan hay toan bg, thi khéng anh hudng dén
hiéu luc cla th dong tin dung ma giao dich bao dam
do la mot diéu kié

o +Khach hang vay, ben bao |anh phai tiép_tuc thuc hién
nghia vu trd ng, nghia vu bao Ianh cda minh va bo
sung tai san bao dam nhu d3 cam két

o +Viéc chuiing nhan, ching thuc hay khéng chidng nhan,
chirng thuc hgp dong cam c@, thé chap, bao 18n bang
tai san cua co quan céng chu’ng Nha nudc hodac Uy ban
nh&n dan cdp co6 thdm quyén 1a do cédc bén thoa thuan;

o Trern% hgp_phap_ luat quy dinh hgp dong cam co, thé
cha ao lanh bang tai san phai c6 chiing nhén hoac
chu’ng thuc, thi cac bén phai tuan theo.
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7. Xwr ly tai san bao dam:

o =Tai san bao dam dugc xU' ly theo phucng

thirc da thoa thuan trong hgp dong tin

dung hoac hgp dong cam c0O, hdp dong
thé& chdp, hogp d6ng bao Ianh gilra té chirc
tin dung va bén bao dam.

o -Trong truéng hgp cac bén khong xu' ly
dudc tai san bao dam theo phucong thuc
d& thoa thuén, thi td chlc tin dung cb
quyén chu dong ap dung cac phudng thurc
XU ly tai san bao dam.
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-Tai san bao dam dwoc xir ly theo cac
phwong thuc sau day:

o e Ban tai sdn bao dam: té chlrc tin dung
hoac bén bao dam hoac cac bén phdi hgp
dé ban tai san truc ti€p cho ngudi mua
hoac uy quyén cho bén thd ba ban tai san
cho ngudGi mua.

o eBén thu’ ba dudc uy quyén ban tai san co
thé 1a Trung tdm ban ddu gia tai sdn hodc
doanh nghiép ban dau gid tai san hoac to
chirc c6 chiic ndng dugc mua tai san dé
ban.
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-Tai san bao dam dwoc xir ly theo cac
phwong thuc sau day:

O

e Nh&n chinh tai san bao ddm dé thay thé cho viéc thuc
hién nghia vu dugc bao dam:Nhan chinh tai san bao
dam dé thay thé cho viéc thuc hién nghia vu dudc bao
dam la viéc to chirc tin dung truc ti€p nhan tai san bao
dam, 18y gid tai sdn bao dam dudc dinh gid khi xur ly
lam G SG dé thanh toan ng gdc, 13i vay, 18i qua han
cta bén bdo dam sau khi trtr di cac chi phi khac (néu
cd) va dudc ti€p nhan tai san dé.

e Nhan cac khoan tién, tai san ma bén thu ba phai tra
hoac phai giao cho bén bao dam: Nhan cac khoan tién,
tai sdn ma bén thy ba phai trd hodc phai giao cho bén
bao dam la viéc td chirc tin dung tryc ti€p nhan khoan
tién hodc tai sdn ma bén th( ba phai tra hodc phai giao
cho bén bao dam.
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8. CHO VAY KHONG CO BAO
PDAM BANG TAI SAN

o Té chrec tin dung lwa chon khach hang vay d
diéu kién dé cho vay khdng c6 bdo ddm bang tai
san theo quy dinh cia Nghi dinh sd 85/2002/ND-
CP ngay 25/10/2002 va Nghi dinh s
178/1999/ND-CP ngay 29/12/1999. Trwong hop
khach hang vay cé du diéu kién dé dwoc vay
khdng c6 bdo dam bang tai san, td chire tin dung
c6 thé thda thuan véi khach hang vay viéc bén
thir ba c6 uy tin va kha nang tai chinh cam két tra
no thay bang van ban, néu khach hang vay khéng
tra dwoc no'.
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