LUAT SO HUU TRI TUE

TS. LE VAN HUNG
Khoa Luat — PH Kinh té TP. HCM
Email: lehung.lkt@gmail.com

ccccccccccccccccc


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

NOI DUNG

CHUONG 1: MOT SO VAN DE CHUNG VE TAI SAN
TRI TUE

CHUONG 2: QUYEN TAC GIA VA CAC QUYEN LIEN
QUAN

CHUONG 3: QUYEN SO HUU CONG NGHIEP
CHUONG 4: BAO HO QUYEN SO HU'U TRI TUE

CHUONG 5: HD LICENCE & CHUYEN GIAO CONG
NGHE

CHUONG 6: TRIPs/WTO VA VAN DE BAO HQ SHTT
TRONG QUAN HE THUONG MAI QUOC TE

CHUONG 7: XU LY VI PHAM & GIAI QUYET TRANH
CHAP VE SHTT


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

TINH HUONG

Cong ty Ca phe Trung Nguyén phat hien
cong ty Ca phe Mehyco da thuc hign mgt s
hanh vi sau: Son bang hiéu co cac dau hleu
nhuw * ca phe hang dau BMT?”, * dem lqi
nguon cam htmg sang tao moli” trén nén
nau, dong thoi sur dung ca miii téen hmmg len
tren, giong Trung Nguyen. Cong ty TN yéu

m khong?
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Cuc SHTT tir choi vi cong ty TN khong ding
ky bdo ho cdc yéu té vira ké trén. Tuy nhién
Cuc xdc nhgn rang hanh vi ciia Méhycé sir
dung cdc dau hi¢u dic trung ciia TN la hanh
vi sir dung chi dan thwong mai, loi dung uy
tin va la hanh vi canh tranh khong lanh
manh. Nhan dinh cua Cuc SHTT co hop ly
khong?
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TINH HUONG

Cong ty Henessy la chu so hiru KDCN va
nhan hiéu hang hoa cua chai rwou Henessy
XO. Doanh nghiep TB. da gom nhirng chai
rwou ( chai khéng) Henessy XO roi cho rwou
dé ciia minh vao va dan nhéin “TB”. Nhin
cua Henessy XO va nhan TB khac nhau,
mau rwou ciing khdc. Coéng ty Henessy khiéu
nai len Cuc SHTT. Doanh nghiép TB co vi
pham khong?
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TINH HUONG

Mot don xin dang ky thanh lgp DN tai S¢ Ké Hoach

va dau tw véi 2 dong sang lap la A va B, gop véon
bang gid tm ten mien, cu the:

- A gop vén 120 triéu bang 80% gid tri tén mién
XYZ.COM

- B g6p vén 30 tridu bang 20% gid tri tén mién
XYX.COM

Gdp von bing tén mién cé phdi la gid tri quyén
SHTT khong?

Dinh gid tri phan von gép nhw thé nao?
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TINH HUONG

Céng ty Nhwa SG dwoc cip vin biang bdo ho
diéc quyén KDCN cho sin phiam la chiéc ké
nang hang ( palet) cua minh. Sau do cong ty
phat hién co s¢ nhwa Pai Pong Tién ciing
sdn xudt chiéc ké tuy kiéu ding khdc song
nguyén tic thi twong tw. Cong ty nhwa SG cé
thé kién cong ty PPT vi pham khéng? Vi
pham gi?
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QUYEN SO HUU TRI TUE

Ham lwong tri tué trong san pl}?im tang len
cung luc voi ham lwgng vat chat trong san
pham giam xuong;

“Mot container mdy DTDD co gia tri lon hon

mot container xe may va cang lon hon mot
container san lat”.

Bao v¢ SHTT la mot yéu cau quan trong doi
véi DN, nhat 1a trong khong gian phap luat
thwong mai toan cau.
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VAITRO CUA SHTT '
TRONG VIEC PHAT TRIEN KINH TE-XA HOQI

Vé kinh té
*Thiic day phat trién kinh té
*Tao moi trueong canh tranh lanh manh
Khuyén khich dau tw va sang tao
*Dinh hwdng nghién ciru, tranh lang phi

Vé xi hji
«Can bang loi ich
*Bdo v€ nguoi tiéu dung
*Binh on xi hoi
Tham gia cac t6 chirc quoc té

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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CHUONG 1: ‘ ‘
MOQT SO VAN PE CHUNG VE TAI SAN TRI TUE

Khai niém vé tai san
Néi dung ciia quyén sé hiru:
Quyén chiém hiru
Quyén sir dung
Quyén dinh doat
So hitu tai san hitu hinh va tai san tri tué co
gl khac nhau?
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Cac dic diém ciia tai san tri tué:
Tinh “v6 hinh”
Tinh “cﬁng‘)” ( khong tuyét doi thude veé riéng tu
mot chﬁ?thé nhu TS huti hinh — vai tro doi voi sw
phat trién XH)
Tinh phai sinh ( khong can kiét ma phat trién
qua qua trinh st dung — sang tao)
T}’nh twong doi ( khong thé bao ho mot cach tuyét
doi nhw TS hiru hinh)
Tinh giéi han vé thoi gian ( bao hd c6 thoi han)
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PHAN LOAI QUYEN SHTT

Quyén tac gia va quyeén lien quan...
Quyén so hiru cong nghiéep
Quyén doi vai giong cay trong.
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QUYEN SG HUU TRi TUR

A ~ , A I\ A ~ , ,
Quyéen so hitu tri tué 1a quyén cua td chice, ca
nhan doi vdi tai san tri tué, bao gom quyén tic
gia va quyén lién quan dén quyén tic gia, quyén
sé hitu cong nghiép va quyén doi vdi giong cay
trong.

A ’ « 2 YN A ? ’ 2 e A n’e
Ouyén tac gia 1a quyén cua to chuce, ca nhan doi

Lo ® L /\9 \ Ve ~/ ~,
vGi tac pham do minh sang tao ra hoic so hitu.

Quyén lien quan dén quyen tdc gid (sau day goi la
quyén lién quan) 1a quyén cuia té chic, ca nhan
ddi v6i cudc bi€u di€én, ban ghi 4m, ghi hinh,
chuong trinh phat song, tin hiéu vé tinh mang
chuong trinh dudc ma hoa.

uongThanCong.com https://fb.com/tailieudientucntt
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S& hitu Cong nghé

A o sang tao
cong nghi€p

Dau hiéu

phan biét

(hong dang kF Phai ding ky

Séng ché;

B1 £t GPHI;
Lquye kiéu ddng o
ky/ thliat Tén . i il N?hagl h1§u, |
bi mat thuong mai Thidt k& hi dan dia ly

kinh doanh b6 tr

ach tich hop

/
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QUYEN SG HUU TRi TUR (tt)

Quyén s6 hitu cong nghiép 1a quyén cia tod chic, ca
nhan doi véi sang ché, ki€u dang cong nghiép,
thi€t k& bo tri mach tich hgp ban dan, nhan hiéu,
tén thuong mai, chi dan dia 1y, bi mat kinh doanh
do minh sdng tao ra hoiic sé hitu va quyén chong
canh tranh khong lanh manbh.

Quyén doi véi giong cdy trong 1a quyén cua to
chic, c4 nhan déi véi giong cay trong mdéi do
minh chon tao hoiic phat hién va phat tri€n hoic
dugc huéng quyén sé hitu.
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VAN BAN PHAP LUAT

Luat S¢ hiru tri tué - 2005
Nghi dinh 11/CP-2005 vé chuyén giao cong nghé
Nghi dinh:

NP 100/CP — 2006 vé Quyén tac gia

NP 103/CP — 2006 vé Quyeén SHCN

NP 104/CP — 2006 vé Giong ciy trong

NP 105/CP — 2006 vé Quéan 1y nha nwéc trong linh vue
SHTT

NP 106/CP — 2006 vé xir phat vi pham hanh chinh
trong linh voec SHCN.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

‘ CHUONG 2: ‘
QUYEN TAC GiA VA CAC QUYEN LIEN QUAN

Khai niém & dic diém quyén tac gia
Péi twong quyen tac gia

Chii thé quyeén tac gia

N§i dung quyén tac gia

Thoi gian bao ho

Cac quyén lién quan( quyén ké cin)
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KHAI NiEM

Quyén tac gia 1a quyén ciia té chire, c4 nhan
doi voi tac pham do minh sdng tao ra hoic
s0 htru.(d.4 Luat SHTT)

Tdc phdam la sdn pham sdng tao trong linh
viee vin hoc, nghé thudt va khoa hoc thé hién
bang bt ky phwong tién hay hinh thirc nao.
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PAC PIEM QUYEN TAC GIA

Quyén TG c6 3 diic diém:
C6 tinh nguyén goc
Bio ho hinh thirc thé hién, khong bao h{ ¥
tuong.
Quyén tac gia phétqsinh ké tir khi tac pham
dugc s’éng tao va thé hién duwdi mot hinh thire
vat chat nhat dinh.
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TINH NGUYEN GOC

Tinh nguyén goc: khong sao chép, bat chuwéc tic pham
khac.

Luu y: Tinh nguyén goc thé hién sy sang tao,cﬁa tac gia;
khac voi ban goc cua tac pham khac ( ban goc twe 1a ban
ton tai dwoi dang vat chat ma trén do viéc sang tao tac
pham dinh hinh lin dau tién.)

Dinh hinh la sw bleu hién bang chiv vzet cac ky tw khac,
dw0’ng nét, hinh khoz, bo cuc, mau sac, am thanh, hinh anh
hodic sw tdi hién dm thanh, hinh dnh dwéi dang vt chit nhit
dmh dé tir do co thé nhdn blet Sao chep hoac truyen dat.

Tinh nguyén goc khong loai trur tinh ké thira, vi du:

Truyén Kiéu cua Nguyen Du ( ca Thanh Tam taji nhén 1an
Nguyen Du déu 1a tac gla vi nhirng hinh thirc thé hién ciia y
twong do chinh tac gia sang tao ra); cing nam trong truong
hop nay la cac tac pham dan xuat tir tac pham khac: dich,
phong tac, chuyén thé,...
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LUUY:

Bao ho hinh thirc thé hién, khong bao ho nd1
dung. Vi du: y tudng vé tinh y€u co thé duoc
nhiéu tac gla thé hién trong nhiéu tac pham
nhac, tho, tiéu thuyét, ..

Quyén tac gia phat smh ké tir khi tdc pham

duoc sang tao va thé hién dudi mét hinh thirc
vat chat nhat dinh.

Nhu vay: Quyén tac gia phat sinh tai thoi

di€ém tao ra tac pham; khong phu thugc vao

thu tuc dang ky bao ho tac pham.
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POI TUQONG QUYEN TAC GIA
Cac loai hinh tic pham dwoc bao h$ QTG
(P.14 LSHTT & D. 9 > D.20 ND 100-2006)

a) Tac ‘pham van hoc, khoa hoc, sach gido khoa, gido trinh va
tac pham khac dugc thé hién duéi dang chir viét hoac ky tu

khac;

b) Bai giang, bai phat biéu va bai ndi khac;

¢) Tac pham béo chi;

d) Tac pham 4m nhac ( ban nhac, 10i bai hat,...)
d) Tac phém san khau;

e) Tac pham dién anh va tac pham duoc tao ra theo phuong
phép tuong tu (sau ddy goi chung 1a tac pham dién anh)nhu:
phim nhua, phim video, phim truyén hinh, ..

g) Tac phém tao hinh, my thuat irmg dung ( tranh, tuong,..)
h) Tac pham nhi€p anh;
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Cac loai hinh tac pham dwoc bio ho QTG (P.14 LSHTT) tt

i) Tac pham kién trac( thiét ké kién trac, cong trinh xay
dung,...)

k) Ban hoa d6, so d6, ban d6, ban v& lién quan dén dia hinh,
cong trinh khoa hoc;

1) Tac phém van hoc, ngh¢ thuat dan gian;

m) Chuong trinh may tinh, suu tap dir licu.

Luwu y: Tac pham phai sinh ( /d tac phéam dich tir ngén ngir 9
nay sang ngon ngir khac, tac pham phong tac, cai bién, chuyen
thé, bién soan, chil gzal tuyén chon,..) chi dugc bao ho theo

quy dinh néu khong gdy phuong hai dén quyén tac gia doi voi
tac pham dugc dung dé lam tac pham phai sinh.

Tadc pham duwoc bao ho quy dinh phdi do tdc gid truc tiép sang
tao bang lao dong tri tué cua minh ma khong sao chép tu tac
pham ciia nguwoi khdc.
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CAC POI TUQNG KHONG THUQC PHAM VI
BAO HO QUYEN TAC GIA

Tin tirc thoi sy thuan tuy dua tin (Cac théng tin
bao chi ngan hang ngay, chi mang tinh chat
dua tin khong co tinh sang tao).

Van ban quy pham phap luat, van ban hanh
chinh, van ban khac thudc linh vuc tu phap va
ban dich chinh thirc cua van ban do.

Quy trinh, hé thong, phuong phap hoat dong,
khai ni€ém, nguyeén ly, so liu.
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CHU THE QUYEN TAC GIA

Tac gia
Chu so hiru QTG


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

TAC GIA

Tac gia 1a nguoi truc ti€p sang tao ra mot phan
hoac toan bo tac phém van hoc, ngh¢ thuat va
khoa hoc.
Tac gia phai la mét nguoi hay mot nhom ngudi. Ca
heo ve tranh trong cac buoi xiec-khong duwoc coi la
tac gia & tac pham nghé thuat.
Tac gia phai 1a nguoi truc tiép tao ra tac pham. GV
néu y tuong cho SV viét luan van. Tac gia luan van
la SV.
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TAC GiA (tt)

Gom:

a) Ca nhan Viét Nam c6 tac pham duogc bao ho quyén tac gia;
b) Ca nhan nudc ngoai co tac pham dugc sang tao va thé hién
dudi hinh thirc vat chat nhat dinh tai Viét Nam;

¢) Ca nhan nudc ngodi co tac pham dugc cong bo 1an dau tién
ta1 Viét Nam;

d) Ca nhan nudce ngoai co tac phém duoc bao ho tai Viet Nam
theo Di€u udc quoc t€ vé quyén tac gia ma Viét Nam la thanh
vién

To ' chire, ¢d nhdn lam céng viéc ho tro, gop y klen hodac cung

cap tu lieu cho ngu’m khéc sang tao ra tac pham khéng dwoc
cong nhan la tac gia.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Chu so hiru quyén tac gia
Chu s& hitu quyeén tac gia 1 to chirc, ca nhan nam giir
mot, mot sO hoac toan bd cac quyén tai sdan theo quy
dinh (D. 20 Luat SHTT) bao gdém:
1. TO chitc, ca nhan Viét Nam;
2. T6 chuic, ca nhan nudc ngoai c6 tac pham dugc

sang tao va thé hién dudi hinh thirc vat chat nhat dinh
tai Viét Nam;

3. T6 churc, c4 nhan nudc ngoai ¢ tac pham dugc
cong b6 1an dAu tién tal Viét Nam;

4. T6 chtic, ca nhan nudc ngoai c6 tac pham dugc bao
ho ta1 Viét Nam theo Diéu udc qudc t€ vé quyeén tac
gia ma Viét Nam la thanh vién.
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quyén tai san
Quyeén tai san bao gom cic quyén:
a) Lam tac pham phai sinh;
b) Biéu dién tac pham trudc cong ching;
¢) Sao chép tac pham;
d) Phan phoi, nhap khau ban goc hoac ban sao tac pham;
d) Truyén dat tac pham dén cong chung bang phwong tién
hiru tuyén, vo tuyén, mang thong tin dién tir hoac bat ky
phuwong tién ky thuat nao khac;
e) Cho thué ban goc hoac ban sao tac pham dién anh,
chwong trinh may tinh.
Tac gia, chu s& hiru quyén tac gia doc quyén thwe hién
hoac cho phép ngwoi khac thue hién.
To chirc, ca nhan khi khai thac, sir dung phai xin phép va
tra tien nhuan but, thu lao, ...
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Chii s& hiru quyén tac gia(tt)

Piéu 37. Chii sé hiru quyen tac gia la tac gla

Piéu 38. Chii sé hiru quyén tac gia la cac dong tac
gia

Diéu 39. Chu s¢ hiru quyeén tac gia la to chire, ca
nhan giao nhiém vu cho tac gia hoac giao két hop
dong véi tac gia

Diéu 40. Chu s¢ hiru quyén tac gia la nguoi thura
ke

Piéu 41. Chii sé hitu quyén tac gia 1a ngwoi duwoge
chuyén giao quyén

Diéu 42. Chu s¢ hiru quyén tac gia 1a Nha nwoc
Diéu 43. Tac pham thudc vé cong chung
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Chii sé hitu quyén tac gia doi véi taic pham khuyét danh

1. Tac pham khuyét danh thuoc sé hiru Nha
nuoc.

2. Truong hop tac pham khuyét danh do céc to
chirc, ca nhan dang quan 1y thi to chuc, ca
nhan d6 duoc hudng quyén cua chu s hitu.

3. Khi danh tinh chu s& hiru thuc su cua tac
pham duoc xac dinh thi quyén s hitu thudc vé
cht s& hitu d6, ké tir ngay danh tinh chu so
htru duoc xac dinh.
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Sir dung tac pham thudc sé hiru nha nwée

T6 chirc, ca nhan khi st dung tac pham thudc sé hitu nha nude

phai thuc hién cac nghia vu sau:

a) Xin phép su dung;

E% Thanh toan tién nhuan but, thu lao, cac quyén loi vat chat
acC,

¢) Nop mot ban sao tac pham trong thoi han ba muoi ngay ké

tir ngay pho bién, luu hanh.

To chirc, ca nhan thyc hién cac nghia vu quy dinh trén tai Cuc

Ban quyén téc g1a Van hoc - Ngh¢ thuat.

Cuc Ban quyen tac gla Van hoc - Ngh¢ thuat chiu trach nhiem

nhan chuyén giao quyén tac gia dudi bat ky hinh thirc nao cta

cac to chire, ca nhan quy dinh cua phap luat.

B0 Vin hoa - Thong tin va Bo Tai chinh quy dinh ché do quan

ly tai chinh.
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Sir dung tac pham thuéc vé cong chiing( hét thoi han bio hd)

To chirc, ca nhan sir dung tac pham thudc vé cong chung phai ton trong quyén
nhan than (dat tén cho tac pham; ding tén that hoac buat danh trén tac pham;
dwgc néu tén that hoac but danh khi tac pham dwgc cong bo, st dung; bao vé
su toan ven cua tac pham, khong cho nguwoi khac sira chira, cat xén hodc xuyén
tac tac pham duwdi bat ky hinh thirc nao gay phwong hai dén danh du va uy tin
cua tac gid.quy dinh) - khoan 1, 2 va 4 Piéu 19 cua Luat SHTT.

Chu s¢ hiru quyén tac gia doi véi tac pham thudc vé cong ching khong dugc
huwéng quyén cong bo quy dinh (Cong bo tac pham hoac cho phép nguoi khac
cong bo tac pham);

Cac co quan nha n1r0’c, to chirc, ca nhan co quyen va nghla vu lién quan khi
phat hién cac hanh vi xam pham quyen nhan than ddi véi cac tac pham da két
thic thoi han bdo hg thi cé quyén yéu cau nguwoi co hanh vi xam pham cham
dirt hanh vi xAm pham, xin 18i, cdi chinh cong khai, boi thwong thiét hai; c6
quyén khiéu nai, to cdo, yéu cau co quan nha nuwdc c6 tham quyeén xir ly. Tuy
theo tinh chat va mirc d) xam pham, cac to chirc, ca nhan cé hanh vi xam
pham co the bi xir ly theo phap luat hanh chinh, dan sy hoic hinh su.

Cac t6 chirc chinh tri - xa hoi - nghe nghlep, to chirc xa hoi - nghe nghlep, cac
to chirc dai dién tap the quyen tac gla quyen lién quan c6 quyén yeu cau co
quan nha nwéc ¢é thim quyén bao vé cac quyén nhan than doi voi nhirng tac
pham cua Hoi vién da ket thuc thoi han bao ho.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NOI DUNG QUYEN TAC GIA

Quyén nhan than
Quyén tai san
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QUYEN NHAN THAN

Quyén nhan thin khéong thée chuyén giao cho ngwoi
khac:
1. Quyeén d:it tén cho tac pham ( “ dira con tinh than”)
2. Quyén bao vé sw toz‘m’ ven cua tac Ph?im, khong cho
ngwoi khac swra chira, cat xén tac pham, tru trueong hop co
thoa thuan cua tac gia.
3. Quyén dirng tén that, but danh trén tac pham.
Quyén nhan thin cé thé chuyén giao cho ngwoi
khac:
Quyén cong b6 tac pham hoic cho phep nguoi khac cong

bo tac pham (phat hanh tac pham dén cong chung) qua
mot hop dong chuyen giao.
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QUYEN TAI SAN

1. Quyén biéu dién tic pham truwéc cong ching

2. Quyén sao chép

3. Quyén phan phoi ban goc hodc ban sao tac
pham

4. Quyén truyén dat tac phfim dén cong chung
bang phwong tién hiru tuyén, vo tuyén, mang
thong tin dién tir hoac bat ky phwong tién ky thuat
nao khac.

5. Quyén cho thué ban goc hoiic ban sao tac pham
dién anh, chwong trinh may tinh.

6. Quyén 1am tac pham phai sinh(phong tdc, cdi
bién, chuyén thé, bién soan, chu gidi, tuyén chon,..) ).
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THOI PIEM PHAT SINH VA THOI HAN BH QUYEN TG

Quyén tac gia phat sinh ké tir ngay tac pham dwoc
sang tao va dugc thé hién duwdi mot hinh thire vat
chat nhat dinh;

Quyén nhan than ( khong thé chuyén giao) thudc
quyén tac gia ton tai vo thoi han;

Quyén nhan than ( c6 thé chuyén giao) va quyén
tai san thuoc quyén tac gia ton tai trong thoi han
do phap luat vé SHTT quy dinh nhu sau:
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THOI HAN BAO HO QUYEN TAC GiA(tt)

a) Tac phﬁm dién anh, phiép anh, san khﬁu, my
thuat wng dung, tac pham khuyét danh co thoi
han bao ho la 50 nam, ké twr khi tac pham dwoc
cong bo lan diu tién.

b) Tac pham khong thuoc loai h‘lph quy dinh (tai
diém a ) ¢0 thoi han bao ho 1a suot cudc doi tac gia
va 50 nam tlep theo nam tac gia chét; trong
treong hgp tac pham co dong tac gia thi thoi han
bao ho cham dut vao nam thir S0 sau nam dong
tac gia cuoi cung chét;

¢) Thoi han bao h¢ quy dinh trén cham dut vao
thoi diem 24 gio ngay 31 thang 12 cua nam cham
dut thoi han bao ho quyén tac gia.
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Cdc trwong hop sit dung tdc phim di cong bé khong phdi xin phép, khéng phdi
tra tien nhuan but, thu lao

Tw sao chép mot ban nham muc dich NCKH, giang day ciia ca nhin;
Trich din hop ly, khong lam sai y tac gia dé binh luin hoiic minh hoa
Trich din tic pham ma khong lam sai y tac gia dé viét bao, dung trong
chwong trinh phat thanh, truyén hinh, phim tai li¢u;

Trich din tic pham dé giang day trong nha truong;

Sao chép tac pham dé lwu trir trong thw vién;

Biéu dién tac pham trong cac budi sinh hoat viin hoa khong thu tién
Ghi 4m, ghi hinh truec tiép budi biéu dién dé dwa tin thoi sw hodc dé
giang day;

Chup énh, truyén hinh tic pham tao hinh, kién tric, nhiép anh, my
thuat wng dung dwgc trung bay tai noi cong cong nham gid¢i thiéu hinh
anh cua tac pham do;

(;lhuyén tac pham sang chir ndi hoic ngdn ngir khac cho ngwoi khiém
thi;

Nhép khau ban sao tic pham ciia nguwoi khac dé sir dung riéng.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Luu y vé viéc su dung tac pham...:

Khéng duge 1am anh hwéng dén viée khai
thac binh thwong tac pham va phai thong
tin vé tén tac gia va nguon goc, xuat xi ciia
tac pham.

Viée sir dung tac pham trong cac truong
hop néu trén khong ap dung doi véi tac
pham Kién tric, tac pham tao hinh, chuwong
trinh may tinh.
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Tdc phdm tao hinh la tdc pham dwoc thé hién
béi dwong nét, mau sic, hinh khoi, bo cuc
nhw: héi hoa, do hoa, diéu khdic, nghé thudt
sdp ddt va cdc hinh thire thé hién twong tu,
ton tai dwdi dang dc ban.
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Tdc pham kién triic la cdc bdn vé thiét ké dwoi bat
ky hinh thirc nao thé hién y twong sdng tao vé ngoi
nha, cong trinh xay dgmg, quy hoach khong gian
(quy hoach xay dung) da hodc chwa xay dung. Tac
pham kién triic bao gom cac ban vé thiét ke vé mat
bang, mat dwng, mat cat, phoz cinh, thé hién y
twong sang tao vé ngoi nha, cong trmh t6 hop cong
trinh kiéen truc, to chwc khong gian, k;’én truc canh
quan cua mot vung, mot do thi, hé thong do thi, khu
chwc nang do thi, khu dan cw nong thon.

Mo hinh, sa ban vé ngoi nha, cong trinh xay dung
hoac quy hoach khong gian dwoc coi la tac pham
kién truc doc lap.
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Cac truong hop sir dung tic pham di cong bo khong phai xin
phép nhwng phdi tra tien nhuin bit, thu lao:

Thuyc hi¢n chwong trinh phat song co tai trg,
quang cao hoac thu tién dwdi bat ky hinh thirc nao
To chirc, ca nhan sir dung tac phém (nodi trén)
khong dwgc lam anh huwong dén vi¢c Khai thac
binh thu’O’ng tac pham, khong gay phlr()’ng hai dén
cac quyén cua tac gia, chua so hiru quyén tac gia;
phai thong tin vé tén tac gia va nguon goc, xuat xur
cua tac pham.

Viéc sir dung tic pham trong cdc truwong hop quy
dinh viea néu khong ap dung doi voi tac pham dién
anh.
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QUYEN LIEN QUAN PEN QUYEN TAC GiA

Quyén lién quan dén quyeén tac gia (sau day
goi 1a quyén lién quan) 13 quyén ciia to
chire, ca nhan doi véi cuoc bi¢u dién, ban
ghi am, ghi hinh, chuwong trinh phat song,
tin hiéu vé tinh mang chuwong trinh dugc ma
hoa.
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PiEU KiEN BAO HQ QUYEN LIEN QUAN

T6 chirc, ca nhan dwoc bao ho quyén lién quan:
1. Dién vién, ca si, nhac cong, vi cong va
nhirng ngwoi khac trinh bay tac pham VZVII} h(.)cz
nghé thuat (sau day goi chung la nguoi bieu dién).

) 2. To6 chikc, 02:1 nhén 1a chii s& hiru cudc biéu
dién (khodn 1 Diéu 44 Luat SHTT).
3. Nha san xuét ban ghi 4m, ghi hinh.
4. To chirc phat song
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NOI DUNG BAO HQO QLQ - QUYEN CUA NGUOI BiEU DiEN

1. Negwoi biéu dién dong thoi la chu ddu tw c6 cac quyen
nhan than va cac quyén tai san doi voi cudc biéu dién;
trong truong hop nguwoi biéu dién khéong dong thoi la chu
ddu tw thi:

Nguoi biéu dién ¢é cic quyen nhén than

Chii dau tw c6 cac quyen tai san doi voi cude biéu dién.
2. Quyén nhan thin bao gom :
a) Puogc giéi thiéu tén khi biéu glién, khi phat hanh ban ghi
am, ghi hinh, phat séng cudc biéu dién;
b) Bao v¢ su toan ven hinh tugng biéu dién, khong cho
nguoi khac stra chira, cat xén hoac xuyén tac dudi bat ky
hinh thirc nao gay phwong hai dén danh dy va uy tin cua
nguoi biéu dién.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NOI DUNG BAO HO QLQ - QUYEN CUA NGUOI BiEU DiEN(tt)

3. Quyén tai sdn bao gom ddc quyén thue hién hoic cho
phép ngwoi khac thyc hién cac quyén sau day:

a) Pinh hinh cuéc biéu dién truc tlep cua minh trén ban
ghi am, ghi hinh;

b) Sao chép truc tiép hoac gian tiep cudc biéu dieén cua
minh da dwgc dinh hinh trén ban ghi am, ghi hinh;

¢) Phat song hoac truyén theo cach khac dén cong chung
cudc bieu dién cia minh

d) Phan phoi dén cong chung ban goc va ban sao cugc biéu
dién cia minh thong qua hinh thire ban, cho thué yoo

4. To chirc, ca nhan khai thac, Sl dung cac quyen tai san

phi trd tién thiy lao cho ngwoi biéu dién theo quy dinh ciia
phap luat hoac theo thoa thuan.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NOI DUNG BAO HO QLQ - QUYEN CUA NHA SAN XUAT BAN GHI
AM, GHI HINH

Poc quyen thwe hién hoac cho phép nguoi
khac thuc hién cac quyén sau day:
a) Sao chép truec tiép hoic gian tiép ban ghi am,
ghi hinh cua minh;
b) Phan phoi dén cong chiing ban goc va ban sao
thong qua hinh thirc ban, cho thué....
Nha san xuat ban ghi am, ghi hinh dwgc
huwong quyen loi vat chat khi ban ‘ghi am,

chi hinh cua minh dwoc phan ph01 dén cong
chung.
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QUYEN CUA TO CHUC PHAT SONG

Péc quyén thue hién hodc cho phép nguoi khac
thuc hi€n cac quyén sau day:
a) Phat song, tai phat song chwong trinh phat song
cua minh;
b) Phan phoi dén cong ching chwong trinh phat song
cua minh;
¢) Dinh hinh chwong trinh phat song cua minh;
d)\Sﬁo chép ban dinh hinh chwong trinh phat song cua
minh.
T6 chirc phat song dwoc huéng quyén loi vat chat
khi chwong trinh phat song cua minh dwoc ghi
am, ghi hinh, phan phoi dén cong chung.
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Cac trwong hop sir dung quyén lién quan khong phai xin
phép, khong phai tra tién nhuan but, thu lao

Tw sao chép mdt ban nhim muc dich nghién
ciru khoa hoc cua ca nhan;

Tw sao chép mt ban nham muc dich giang
day,

Trich din hop Iy nhim muc dich cung cap
thﬁngthr

To chure phat song tu lam ban sao tam thoi

dé phat song khi duwgc huwong quyen phat
song.
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Cac truong hop sir dung quyén lién quan khong phai xin

phép nhung phai tra tién nhuin but, thu lao
a) Sir dung truc tiep hoac gian tieép ban ghi
am, ghi hinh da dwgc cong bo nham muc
dich thwong mai dé thuc hién chwong trinh
phat song co tai trg, quang cao hoac thu tién
b) Str dung ban ghi am, ghi hinh da dugc
cong bo trong hoat dong kinh doanh,
thwong mai.
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Thoi han bao h$ quyén lién quan

Quyen cua ngu’(rl biéu dlen dugc bao ho 50 nam tinh tw
nam tlep theo nam cuoc biéu dién duwgc dinh hinh.

Quyen cua nha san xuat ban ghl am, ghi hinh dwgc bao hg
50 nam tinh tir nam tiép theo nim céng bo hoic 50 nim ké
tr nam tiép theo niim ban ghi Am, ghi hinh dwgc dinh hinh
néu ban ghi 4m, ghi hinh chwa dwoc cong bo.

Quyen’cua to chirc phat song dwoc bao hy 50 nim tinh tir
nam tieép theo nam chwong trinh phét song dwgc thuc hién.

Thoi han bao ho quy dinh trén cham dirt vao thoi diém 24
glo’ ngay 31 thang 12 ciia nim cham dirt thoi han bao ho
cac quyeén lién quan.
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CHUONG 3:

QUYEN SO HUU CONG NGHIEP
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QUYEN SG HUU TRi TUR

Quyén s& hitu tri tu¢ 12 quyén cia to chiic, ca nhan déi véi
tai san tri tué, bao gdom quyén tic gia va quyén lién quan
dén quyén tic gid, quyén sé hitu cong nghiép va quyén
doi véi giong cay trong.

Quyén tic gid 1a quyén cia td chifc, ca nhan déi véi tac
pham do minh siang tao ra hoic sé hitu.

Quyén lien quan dén quyén tdc gid (sau day goi la quyén
lién quan) 14 quyén cua td chidc, cd nhan doi véi cudc
bi€u dién, ban ghi 4m, ghi hinh, chuong trinh phat séng,
tin hiéu vé tinh mang chuong trinh dugc ma hoa.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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T1€u chuan bao ho

Ban quyén & quyén lién quan

S& hiru céng
nghiép

| —

Gibng cay
trong mai
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S& hitu Cong nghé

A o sang tao
cong nghi€p

Dau hiéu

phan biét

(hong dang kF Phai ding ky

Séng ché;

B1 £t GPHI;
Lquye kiéu ddng o
ky/ thliat Tén . i il N?hagl h1§u, |
bi mat thuong mai Thidt k& hi dan dia ly

kinh doanh b6 tr

ach tich hop

/
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QUYEN SG HUU TRi TUR (tt)

Quyén s6 hitu cong nghiép 1a quyén cia tod chic, ca
nhan doi véi sang ché, ki€u dang cong nghiép,
thi€t k& bo tri mach tich hgp ban dan, nhan hiéu,
tén thuong mai, chi dan dia 1y, bi mat kinh doanh
do minh sdng tao ra hoiic sé hitu va quyén chong
canh tranh khong lanh manbh.

Quyén doi véi giong cdy trong 1a quyén cua to
chic, c4 nhan déi véi giong cay trong mdéi do
minh chon tao hoiic phat hién va phat tri€n hoic
dugc huéng quyén sé hitu.
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Q SHCN: SANG CHE & GIAI PHAP HUU iCH

Sdang ché la giai phap k¥ thuat dudi dang
san pham hoic quy trinh nhiam gidi quyét
mot van dé xac dinh bing viéc @ng dung
cac quy luat ty nhién.

Kiéu ddng cong nghiép 1a hinh ding bén
ngoai cia san pham dugc thé hién bing
hinh khéi, dudng nét, mau sic hodc su két
hgp nhitng yéu to nay.
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Q SHCN:THIET KE BO TRI...

Mach tich hop bdn dan 1a san pham duéi dang
thanh pham hoic ban thanh pham, trong dé cac
phan tt véi it nhat mot phan i tich cuc va mot
s6 hodc tat ca cac méi lién két duge gian lién bén
trong hosic bén trén taAm vat liéu ban din nhim
thuc hién chiic ning dién tit. Mach tich hgp dong
nghia véi IC, chip va mach vi dién tu.

Thiét ké bo tri mach tich hop bdan dan (sau day goi
1a thi€t k& bo tri) 1a cau tric khong gian cua cic
phan t& mach va moi lién két cdc phan ti dé
trong mach tich hgp ban dan.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Q SHCN: NHAN HIEU HANG HOA

Nhan hiéu 1a dau hiéu dung dé phan biét
hang ho4, dich vu clia cic té chiic, cd nhan
khac nhau.

Nhan hiéu tdp thé 1a nhan hiéu dung dé
phin biét hang hoa, dich vu cua cac thanh
vién cia té chiic 1a chii sé hitu nhan hiéu
d6 véi hang ho4, dich vu cida to chic, ca
nhan khong phai 1a thanh vién cia toé chic
do.
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Q SHCN: NHAN HIEU HANG HOA

Nhdan hiéu chiing nhdan la nhan hiéu ma
chi sé hitu nhan hiéu cho phép to chifc, ca
nhian Khac s dung trén hang héa, dich vu
cta to chic, c4 nhan d6 dé chifng nhan cac
dic tinh vé xuit xid, nguyén liéu, vat liéu,
cach thic san xuit hang hod, cach thic
cung cap dich vu, chat lwgng, d6 chinh xac,
do an toan hoic cac dac tinh khac cua
hang hoa, dich vu mang nhan hiéu.
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Q SHCN: NHAN HIEU HANG HOA

Nhan hiéu lién két 1a cac nhan hiéu do cung
mot chd thé ding ky, tring hoic tuong tu
nhau ding cho sdn pham, dich vu cuing loai
hodc tuong tu nhau hodc ¢o 1i€n quan vdi
nhau.

Nhén hiéu noi tie¢ng 12 nhan hiéu dugc
ngudi ti¢u dung biét dén rong rai trén
toan lanh tho Viét Nam.( D. 75 L. SHTT)
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Nhén hiéu lién ket 1a céc nhan higu
do cung mot chi thé dang ky,
trung hoac twong tu nhau dung
cho san phém, dich vu cung loai
hoac tuong tu nhau hoac c6 lién
quan voO1 nhau.

Nhén hiéu noi tiéng 1a nhan hiéu
duoc nguoi tiéu dung biét dén
rong rai trén toan 1anh tho Viét

Nam
V|NAMO!L!§mC‘%
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Q SHCN: TEN THUONG MAI

Tén thuong mai la tén goi cda to chidc, ca
nhan diuing trong hoat dong kinh doanh dé
phan biét chd thé kinh doanh mang tén goi
dé véi chi thé kinh doanh khac trong clng
Iinh vu'c va khu vuc kinh doanh.

Khu vu'c kinh doanh la khu vuc dia 1y noi
chu thé kinh doanh c¢é ban hang, khach

hang hoic ¢6 danh ti€ng.
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Q SHCN: CHi DAN PIA LY- Bi MAT KD

Chi déan dia Iy 1a dau hiéu dung dé chi san
pham c6 ngudn goc tir khu vuc, dia
phudng, viing lanh thé hay quéc gia cu thé.

Bi mat kinh doanh 1a thong tin thu dugc tu
hoat dong dau tu tai chinh, tri tué, chua
dugc bdc 10 va c6 kha niang su dung trong
kinh doanbh.
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GIONG CAY TRONG

Giong cdy trong 1a quan thé cay trong
thudc cung mét cap phan loai thuc vat
thap nhat, dong nhat vé hinh thdi, on dinh
qua ciac chu ky nhan giong, c6 thé nhan
bi€'t dugc biang sy biéu hién cdc tinh trang
do ki€u gen hoic su phdi hgp cia cac kiéu
gen quy dinh va phan biét dugc vdi bat ky
quan thé cay trong nao khac bing su biéu
hién cua it nhat mot tinh trang cé6 kha
ning di truyén dugec.
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PIEU KIEN BAO HO SANG CHE

1. Sdng ché& dugc bao hy =>Biing doc quyén sang ché& néu
dap @ng cac diéu kién sau day:

a) Co6 tinh mdi;

b) C6 trinh d6 sang tao;

¢) C6 kha nang ap dung cong nghiép.
2. Sdang ché& dugc bdo ho =>Bing doc quyén giai phap
hitu ich néu khéng phdi 1a hiéu bi€'t thong thudng va dap
ng cic diéu kién sau day:

a) C6 tinh méi;

b) Cé kha nang ap dung cdong nghiép.(xem d.59->62

LSHTT)
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PIEU KIEN BAO HO KDCN

KDCN dugc bdo ho néu dap ng cac diéu kién:
1. Co tinh méi;
2. Co tinh sang tao;
3. C6 kha niang ap dung cong nghiép.
Cdc doi tuong sau ddy khong duoc bao ho vdi danh nghia
kiéu dang cong nghiep:
1. Hinh ddng bén ngoai ciia sin pham do dic tinh k§y
thuat ciia san pham bat budc phai cé;
2. Hinh dang bén ngoai cua cong trinh xay dung din
dung hoac cong nghié€p;
3. Hinh ddng ciia san pham khong nhin thay dugc
trong qu4 trinh st dung san pham.
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PIEU KIEN BAO HO TKE BTRI...

Thiét ké& bo tri duge bao ho néu dap @ng
cac diéu kién sau day:
1. C6 tinh nguyén goc;
2. Co tinh md¢i thuong mai.
Doéi tuong khong duoc bao ho véi danh
nghia thiét ké bo tri (Diéu 69. LSHTT):
1. Nguyén 1y, quy trinh, hé thong, phuong phap
dugc thuc hién béi mach tich hgp ban dan;
2. Thong tin, phan mém chita trong mach tich
hgp ban dan.( xem d.68-71 LSHTT)
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PIEU KIEN BAO HO NHAN HIEU

Co kha nang phan biét hang hoa, dich vu cua
chu so hitu nhan hiéu voi hang hoa dich vu
cua chu the khac
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BAO HO NHAN HIEU

Nhan hiéu duge bao ho néu dap @ng cac
diéu kién sau day:
1. La dau hiéu nhin thiy dugc dudi dang chir
cai, tif ngi¥, hinh vé&, hinh anh, ké ca hinh ba
chiéu hoic su két hgp cac y&u td db, duge thé
hién bing mot hodc nhiéu mau sic;
2. C6 kha nang phan biét hang ho4, dich vu cua
chu s¢ hitu nhan hiéu véi hang ho4, dich vu cua
chi thé khac.
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BAO HO NHAN HIEU(tt)

Cé4c dau hiéu sau day khong dugce bao ho véi danh nghia NH:( D.73)

1. Trung hoac tuong ty dén mifc gdy nham 1an véi hinh quoc ky,
quoc huy cua cic nudc;

2. Trung hoac tuong tu dén miic g nham lin véi bleu tugng, co,
huy hi€u, tén Vlet tat, tén day da cua co quan NN, to chiic CT, to
chue CT-XH, t0 chitc CTXH - nghé nghlep, t0 chite XH, to chite XH
- nghe nghlep ciia VN va té chifc quoc t&, né€u khong du’o’c co quan,
to chitc dé cho phép;

3. Trung hoac tuong ty den mic gdy nham 1an véi tén that, biét
hleu, but danh hinh anh cua lanh tu, anh hung dan toc, danh nhan
cua VN, cua nu’o’c ngoai;

4. Trung hoac tuong ty dén mu’c gay nham lan vOi dau chiing nhan,
diu klem tra, dau bao hanh cia té chic quéc t& ma to chic do co
yéu cau khong dugc st dung, trir trudng hgp chinh toé chiic nay ding
ky cac dau d6 lam nhan hiéu chitng nhén;

5.Lam hleu sai lech, gay nham 14n hoiic c6 tinh chat lira doi ngudi
tleu diing vé nguodn goc Xuat Xu’ tinh ning, cong dung, chit lugng,
gia tri hodc cdc dic tinh Khac cua hang ho4, dich vu.( xem d. 72-75)
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BAO HO TEN THUONG MAI

Tén thudng mai duge bao ho néu cé kha ning phan biét
chu thé KD mang tén thuong mai dé véi chi thé kinh
doanh khac trong cung linh vuc va khu vuc KD.

Do1 tuong khong dupc bdo h vdi danh nghia tén thuong
mai (Diéu 77.):

Tén cla cd quan nha nudc, t6 chic chinh tri, td chifc chinh
tri - x4 hoi, td chic chinh tri xa hdi - nghé nghiép, t6 chic
x4 hoi, to chic x4 hoi - nghé nghiép hoidc chd thé khic
khong lién quan dén hoat dong kinh doanh thi khong dudc
bao hd véi danh nghia tén thuong mai.( 76-78)
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CHI DAN PIALY

Bdn do phdn b6 mot s6 dau hiéu chi dan dia Y ¢6 khd ndang
dang ky o Viét Nam:

Hbéi LANG SON

Budi POAN HUNG

Hinh dnh
CHUA MOT COT (VN)

*>— = Budi PHUC TRACH

Cheé Shan Tuyé&t
MOC CHAU

Chi dén dia Iy 1a dau S
hi¢u ding d& chi san e Ry —
pham c6 ngudn goc tur

khu vyc, dia phuong, =
vung lanh thé hay quoc
gia cu thé. (P 4.22) ‘

CuuDuongThanCong.com

€ ——» Rugu BAU PA

Ca phé
BUON MA THUOC

Nudc mam ;
PHAN THIET

Gao thom
CHG PAO

Xoai cat HOA LOC
Vii sita LO REN
VINH KIM

So ri GO CONG...
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BAO HO CHI DAN PIA LY

Chi din dia 1y dugc bao hd néu dap Wng cac diéu kién
sau day:
1. San pham mang chi din dia 1§ c6 ngudn goc dia 1y
t’ khu vuc, dia phuong, viing lanh tho hoiic nuée
tuong Wng vGi chi dan dia 1y;
2. San pham mang chi din dia 1y cé danh ti€ng, chat
lugng hodc dic tinh chi yéu do diéu kién dia 1y cda
khu vuc, dia phuong, vung lanh thé hodc nuéc tuong
ng v6i chi dan dia 1y d6 quyét dinh.
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BAO HO CHI DAN PIA LY(tt)

Cic d6i tugng sau diy khong dugc bao hé véi danh nghia
chi dan dia ly:
1. Tén goi, chi dan da tré thanh tén goi chung cda
hang hoa ¢ Viét Nam;
2. Chi dan dia Iy ctia nu6c ngoai ma tai nudc dé chi
dan dia Iy khong dugc bao ho, da bi chAim dit bao ho
hoic khong con duge st dung;
3. Chi dan dia Iy trung hodc tuong ty véi mot nhin
hiéu dang dugc bao hj, néu vi¢c su dung chi dan dia Iy
d6 dugc thyc hién thi s€ gdy nham lan vé nguon goc
cua san pham;
4.\Chi q5n dia Iy gay hiéu sai léch cho nguoi ti€u dung
vé nguon goc dia 1y thuc cia san phAm mang chi dan
dia Iy do.
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BAO HO BI MAT KINH DOANH

Bi mat kinh doanh dugc bao hy néu dap
ng cac diéu kién sau day:
1. Khong phai 1a hiéu biét thong thudng va
khong dé dang cé dugc;
2. Khi dugc st dung trong kinh doanh sé tao cho
ngudi nam giit bi mat kinh doanh Igi thé so vé6i
ngudi khong nim giif hodic khong sit dung bi
mat Kinh doanh do;
3. Pugc chi sG hitu bao mat biing cdc bién phap
can thi€t d€ bi mat kinh doanh d6 khong bi boc
10 va khong dé dang ti€p can dugc.
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NGUYEN TA C (GIGI HAN) CUA QUYEN SHTT

1. Chi thé quyén sé hitu trl tué chi dugc thuc hién quyén
cua minh trong pham vi va thoi han bao ho theo quy dinh

cua Luat SHTT.

2. Viéc thuyc hlen quyén sé hirtu tri tué khong dug'c xam
pham lgi ich cda Nha nuadce, lgi 1ch cong cong, quyén va
lgi ich ho’p phap cta to chdc, ca nhan khac va khong
dugc vi pham cdc quy dinh kKhac cua phap luit cé lién
quan.

3. Trong truong hgp nham bao dam muc tiéu quoc
phong, an ninh, dan sinh va cdc I¢i ich khac cia Nha
nu'o’c, xa hoi quy dinh tai Luat SHTT Nha nuéc c6 quyén
cam hoac han ché& cha thé quyen so’ hu'u tri tué thyc hién
quyen ctia minh hoac bugc chu thé quyen s6 hitu tri tué
phai cho phep t0 chidc, ca nhan khac su dung mjt hoiic
mot s6 quyén ciia minh véi nhitng diéu kién phu hgp.
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TOM TAT VE QUYEN SG HUU CONG NGHIEP

Noi dung QSHCN: Quyén chiém hitu; Poc
quyén st dung; Chuyén giao quyén s
dung, quyén sé hitu doi tugng.

Luu ¥ mot sé gidi han ciia QSHCN: thoi
gian, quyén cliia ngudi st dung truéec,
licence khong tu nguyén, quyén tic gia,
dinh chi hiéu luc bao hd,..
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VAN BANG BAO HO

Vin bang bdo hé 1a vian ban do cd quan nha nuéc cé tham
quyén cap cho to chifc, cd nhan nhim xac lap quyén sé
hitu cong nghiép doi véi sang ché, ki€u diang cong
nghiép, thi€t k& bo tri, nhan hiéu, chi din dia 1y; quyén
doi véi giong cay trong.

Vin bang bao ho gom Bing doc quyén sang ché, Bing
doc quyén giai phap hitu ich, Bing ddc quyén kiéu dang
cong nghiép, Gidy chitng nhian ding ky thiét k& bo tri
mach tich hgp ban dan, Gidy chiing nhan ding ky nhan
hié¢u va Gidy chiing nhin ding ky chi dan dia ly.
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HIEU LUC CUA VAN BANG BH

Vin bing bao hd c6 hiéu lyc trén toan lanh thé VN.
Bing doc quyén sang ché& cé hiéu luc tir ngay cap va kéo
dai d&én hét hai muei nim ké tif ngay nop don.

Biing doc quyén giai phap hitu ich cé hiéu luc tir ngay
cap va kéo dai dé€n hét mudi nim ké tif ngay nop don.

Biing doc quyén kiéu dang cong nghiép cé hiéu luc tir
ngay cap va kéo dai d&n hét nim nim ké tir ngay nop
don, c6 thé gia han hai lan lién tiép, méi 1an nim nim.
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HIEU LUC CUA VAN BANG BH

Gidy chiing nhan ding ky thi€t k& bo tri mach tich hgp
ban dan cé hiéu luc tif ngay cap va cham diit vao ngay
sém nhat trong so nhirng ngay sau day:

a) K&t thiic mudi nam ké tif ngay nop don;

b) K&t thiic mudi nim ké tir ngay thi€t k& bo tri dugc
ngudi c6 quyén diing ky hoic ngudi dugc ngudi dé cho
phép khai thiac thudng mai lan dau tién tai bat ky noi
nao trén thé gidi;

¢) K&t thic muoi lim nim ké tir ngay tao ra thiét ké bo’
tri.
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HIEU LUC CUA VAN BANG BH

Gidy chitng nhan diang ky nhan hiéu cé hiéu luc
ti ngay cap dén hét mudi nim ké tir ngay nop
don, c6 thé gia han nhiéu lan lién tiép, mdi lan
mucoi nam.

Giay chitng nhan ding ky chi dan dia 1y cé6 hiéu
luc vo thdi han ké tif ngay cap.
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LUU Y:

1. Trong tru’o’ng hgp co nhleu don ctia nhiéu ngu’o’l khac
nhau dang ky cung mét siang ch€ hoic dang ky cac kleu
dang cong nghiép trung hoac khong khac biét dang ké
voi nhau hodc dangky cdc nhin hiéu trung hoac tuong
tu d€n midc gdy nham lan véi nhau cho céic san pham,
dich vu trung nhau hoac tudng tu vGi nhau thl van biang
bao hd chi co thé dugc cap cho do’n hgp 1€ c6 ngay vu
tién hoac ngay nop do’n sém nhat trong so nhirng don dap
ng cac diéu kién dé€ dugc cap viin bang bao ho.

2. Trong truong hgp co nhleu don dang ky cung dap u’ng
cac diéu kién dé du’o’c cap van bang bao hy va cung co
ngay uu tlen hodc ngay nop don sém nhat thi van bang
bao ho chi ¢6 thé dugc cap cho mot don duy nhat trong
s6 cac don do theo s’ thoa thuén cia tat ca nhu’ng nguoi
nop don; neu khong thoa thuan dugc thi tat ca cac don
déu bi tir chdi cip vin bing bao ho.
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NGUYEN TAC UU TIEN piéu o1

1. Nguoi nop don dang ky sang ché, kleu dang
cong nghi€p, nhan hiéu co quyen yéu cau huéng
quyen uu tién trén co s¢ don dau tién dang ky
bao hy cung mot doi tugng néu dap ng cac diéu
ki€én sau day:

a) Pon dau tién da dugc ndp tai Viet Nam hoiic
tai nuée 1a thanh vién cda diéu uéc quoc t& cé
quy dinh vé quyén vu tién ma Cong hoa xa hoi
chu nghia Viét Nam ciing la thanh vién hoic cé
thoa thuin ap dung quy dinh nhu vay végi Viét
Nam;


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

NGUYEN TAC UU TIEN(tt)

b) Ngucoi nOp don la cong dan Viét Nam, cong
dan ciia nuéc khic quy dinh tai di€m a khodn
nay cu trd hodc c¢6 co sG san xuit, kinh doanh tai
Viét Nam hoiic tai nuéc khiac quy dinh tai diém a
khoan nay;

¢) Trong don c¢6 néu ré yéu cau dugc huéng
quyén uu tién va cé nop ban sao don dau tién cé
xac nhan cia co quan da nhan don dau tién;

d) Pon dugc nop trong thoi han an dinh tai diéu
udc quoc t&€ ma Cong hoa xa hoi chu nghia Viét
Nam la thanh vién.
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NGUYEN TAC UU TIEN(tt)

2. Trong mt don diing k¥ sang ché&, kiéu dang
cong nghiép hoac nhan hiéu, nguci ndp don co
quyén yéu cau huéng quyén uu tién trén co sé
nhié¢u don khdc nhau dugc nop sém hon véi diéu
kién phai chi ra ndi dung tucong @wng giira cac don
ndp s6m hon wng v4i ndi dung trong don.

3. Don ding Ky s hitu cong nghiép dugc huong
quyén vu tién cé ngay uu tién 1a ngay nép don
ctiia don dau tién.
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CHAM DUT HIEU LUC VBBH

Chi vin biang bao ho khong nop 1é phi duy tri hiéu luc
hoac gia han hi€u luc;

Chu viin bang bao ho tuyén bé tir b6 quyén sé hitu cong
nghiép;

Chu viin bang bao ho khong con ton tai hodc chi GCN
DK nhan hiéu khong con hoat dong kinh doanh ma
khong c6 ngudvi ké thira hgp phap;

Nhan hiéu khong duge chu sé hitu hoac ngudi duge chu
s6¢ hitu cho phép su dung trong thoi han nim nam lién
tuc truéc ngay cé yéu cau cham dit hiéu lvc ma khong
c6 1y do chinh dang, tru truong hgp viéc su dung dugc
bat dau hoic bat dau lai truéc it nhat ba thang tinh dén
ngay c6 yéu cau cham dit hiéu luc;


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHAM DUT HIEU LUC VBBH(tt)

Chui GCN PK nhan hiéu ddi v6i nhan hiéu tap thé khong
kiém soat hodc ki€ém soat khong cé hiéu qua viéc thuc
hién quy ché sit dung nhan hiéu tap thé;

Chua GCN DK d6i véi nhan hiéu chitng nhan vi pham quy
ché sit dung nhan hiéu chitng nhan hoiic khong kiém
soat, kiém soat khong cé hiéu qua viéc thuc hién quy ché&
st dung nhin hiéu chitng nhin;

Céc diéu kién dia Iy tao nén danh ti€ng, chat lugng, dic
tinh cia sin pham mang chi dan dia Iy bi thay doi lam
méat danh ti€ng, chat lugng, dic tinh ctia san pham dé.
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HUY BO HIEU LUC VB BAO HO

VBBH bi huy bo toan b hiéu lyc khi :
a) Ngudi nop don ding ky khong cé quyén
ding k¥ va khong dugc chuyén nhugng quyén
diang ky doi véi sang ch&, KDCN, thi€t k& b
tri, nhan hiéu;
b) D01 tugng sé hitu cong nghiép khong dap
ng cac diéu kién bao ho tai thoi diém cap
viin bang bao hd.
Vin biang bao hd bi hity bé mét phan hiéu luc
trong trudng hgp phan dé khong dap ng diéu
Kién bao hj.
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T.GIA VA QUYEN T.GIA (SC, KDCN, TKBT)

T4c gia sang ché&, kiéu dang cong nghiép, thiet ké bo tri
12 nguoi truc ti€p sdang tao ra doi tugng SHCN; trong
trudng hgp cé hai ngudi tré 1én cung nhau tryc ti€p sang
tao ra doi tugng SHCN thi ho 1a dong tac gia.
Quyén nhan than cda tdc gia sang ché, ki€u dang cong
nghiép, thi€t k& bo tri gdom cdc quyén sau day:
a) Pugc ghi tén la tic gid trong Biing doc quyén sang ché&, Bing
doc quyén giai phap hitu ich, Bing ddc quyén kiéu diang cong
nghiép va Gidy chitng nhan ding ky thi€t k& bo tri mach tich
hgp ban din;
b)\Dll'(.)’C néu tén 1a tic gid trong cac tailiéu cong bo, gidi thiéu
vé sang ché&, ki€u dang cong nghiép, thiét k& bo tri.
Quyén tai san cia tac gia sang ché, KDCN, TKBT la
quyén nhan thii lao (P.135-L.SHTT) midc:10% va 15%).
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QUYEN CUA CHU SH POI TUGNG SHCN

C4c quyén tai san:
a) St dung, cho phép ngudvi khic sit dung doi tugng
SHCN(D.124);
b) Ngin cAm nguoi khac st dung déi twgng SHCN
(D.125);
¢) Pinh doat doi twgng SHCN.
To6 chic, c4 nhan duge Nha nudc trao quyén si dung,
quyén quan 1y chi din dia 1y cé cdc quyén sau day:
a) Té chitc dugc trao quyén quan Iy chi dan dia 1y cé
quyén cho phép ngudi khac st dung chi dan dia 1y dé6
theo quy dinh
b) Té chifc, c4 nhan dugc trao quyén st dung hoiic td
chitc dugc trao quyén quan 1y chi dan dia Iy ¢6 quyén
ngin cAm ngudi khac sit dung chi dan dia ly.
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QUYEN CAM NGUOI KHA C SU DUNG..

Chu sé hitu déi tugng sé hitu cong nghiép va to chic, c4
nhan dugc trao quyén st dung hoic quyén quan 1y chi
dan dia Iy c6 quyén ngiin cAm ngudi khac st dung doi
tugng sé hitu cong nghiép néu viéc st dung dé6 khong
thudc cac truong hgp sau:
St dung nhim phuc vu nhu cau c4 nhian hodc muc
dich phi thuong mai;
St dung sang ché&, kiéu dang cong nghiép do ngudi c6
quyén st dung truéc (Piéu 134 L. SHTT);
St dung sang ch& do ngudi dugc co quan nha nudc cé
thAm quyén cho phép thuc hién (P. 145 va146).
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HANH VI XAM PHAM...

Cac hanh vi sau day bi coi 1a xdm pham quyén cua chu sé
hitu sang ché, kiéu dang cong nghiép, thiét k& bo tri:
St dung sang ché, kiéu dang cong nghiép dugc bao
ho, thi€t k& bo tri dugc bao hd trong thdi han hi¢u lyc
cua vin bang bao ho ma khong dugc phép cua chu s¢
huu;
Su dung sang ché, kleu dang cong nghiép, thlet ké& bo

tri ma khong tra tién dén bu theo quy dinh vé quyén
tam thdi (Piéu 131).
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HANH VI XAM PHAM Bi MAT KD...

a) Ti€p can, thu thap thong tin thudc bi mat kinh
doanh biing cach chong lai cac bién phap bao
méit cia ngudi ki€m so4at hgp phap bi mat kinh
doanh do;

b) Boc 19, st dung thong tin thudc bi mat kinh
doanh ma khong dugc phép cua chu s¢ hiru bi
mat Kinh doanh d6;

¢) Vi pham hgp dong bao mat hoiic lira gat, xui
khién, mua chudc, ép budc, du do, lgi dung long
tin ciia ngu¥i c6 nghia vu bao mat nhiam tiép
can, thu thap hodc lam béc 10 bi mat kinh doanh;
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HANH VI XAM PHAM BI MAT KD(tt)

d) Ti€p can, thu thap thong tin thugc bi mat Kinh
doanh cua ngudi ndop don theo thu tuc Xin cap
phép kinh doanh hoac luu hanh san pham biang
cach chong lai cac_ bién phap bao mat cua co
quan c6 thAm quyén;

d) Su dung, boc 10 bi mat kinh doanh du da biét
hoac co nghla vu phal bi€t bi mat kinh doanh do
do ngu’o’l khéc thu dugc (cé lién quan_ dén mot
trong cac hanh vi quy dinh tai cac diém a, b, ¢ va

d);

e) Khong thuc hién nghia vu bao mat quy dinh
D. 128).
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HANH VI XAM PHAM..NHAN HIEU

Céac hanh vi sau ddy khong dugc phép cua chu s¢ hitu
nhan hiéu thi bi coi la xam pham :

a) St dung diu hiéu trung véi nhan hiéu dugc bao hé cho
hang hoa, dich vu trung véi hang hoa, dich vu thudéc danh
muc dang ky kem theo nhan hiéu do;

b) St dung dau hiéu trung véi nhan hiéu duge bao ho cho
hang hoa, dich vu tuong tu hoac lién quan téi hang hoa,
dich vu thugc danh muc diang ky kem theo nhan hiéu do,
néu viéc sit dung c6 kha ning giy nham 1an vé nguon
g6c hang ho4, dich vu;
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HANH VI XAM PHAM..NHAN HIEU(tt)

¢) St dung dau hiéu trung hoic tuong tu véi
nhan hiéu noi ti€ng hodc dau hiéu duéi dang dich
nghia, phién Am tif nhan hiéu ndi ti€ng cho hang
ho4, dich vu bat ky, k€& ca hang ho4, dich vu
khong trung, khong tuong ty va khong lién quan
tdi hang hoa, dich vu thuoc danh muc hang hoa,
dich vu mang nhan hiéu noi tleng, néu Vlec su’
dung c6 kha nang gay nham lan vé nguon goc
hang ho4d hoic giy an tugng sai léch vé méi quan
hé giita ngudi st dung dau hiéu dé véi chu sé hitu
nhan hiéu noi ti€ng.
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HANH VI XAM PHAM..NHAN HIE U(tt)

Moi hanh vi sit dung chi dan thuong mai trung
hoic tuong tu v4i tén thuong mai cua nguoi khac
da dugc st dung trudce cho ciing loai san pham,
dich vu hoic cho san pham, dich vu tuong tu, gay
nham lan vé chi thé€ kinh doanh, co sé kinh
doanh, hoat dong kinh doanh duédi tén thuong
mai dé déu bi coi la xAm pham quyén doi vGi tén
thuong mai.
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HANH VI XAM PHAM CHi DAN PIA LY...

a) Su dung chi dan dja Iy dugc bao hd cho san pham mac
du c6 nguén goc xuat xu tir khu vuc dia ly mang chi dan

dia ly, nhung khong dap ng cac tiéu chuin vé tinh chat,
chat luong dac thu ..

b) St dung chi dan dla ly ducge bao ho cho san pham
tuong tu nhim muc dich 1¢i dung danh ti€ng, uy tin cia
chi dan dia 1y;

¢) St dung dau hiéu trung hoic tuong tu vOi chi dan dla
ly du’o’c bao ho lam cho nguvi tiéu dung hi€u sai ring san
pham c6 ngudn gdc tir khu vue dia 1y do;

d) St dung chi dan dia 1y dugc bao ho déi véi rugu vang,
rugu manh cho rugu vang, rugu manh khong co nguon
gOC Xuat xu tu khu vuc dia ly tu'o’ng u'ng, ké ca tru’o’ng
hgp ¢6 néu chi dan vé ngudn goc xuat xif that cua hang
hoa hoiic chi dan dia 1y dugc st dung duGi dang dich
nghia, phlen am hodc dugc si dung kem theo cac tu loal,
ki€u, dang, phong theo hoic nhirng tu tuong ty nhu vay.

ongThanCong.com https://fb.com/tailieudientucntt
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KIEM TRA HQOC PHAN LUAT SO HUU TRI TUE

Hanh vi sao chép tranh cua cac hoa si dé ban cho khach du
lich co bi xem la vi pham quyén tac gia cua hoa si khong?
Tai sao?

Mot nha xuat ban glup ngu’m hoc Anh van bang cach bién
tap lai cac tac pham ndi tiéng, thudc loai best-seller, thanh
nhu’ng tap truyén vai so lugng tir it hon va dé doc hon tac
pham goc. Nha xuat ban c6 vi pham quyén s& hiru tri tug
khong? Tai sao?

Mot nhac si viet mgt ban nhac va dat tén tac pham la “ Bai
khong tén s0 7. Mot ngwoi khac goi y nén dat tén ban
nhac I1a “ Ru doi vao quén lang” . Y kién nay dwgc nhac si
dong y. Nguoi do co phai la dong tac gia khong?

A, thay can nha cua B xay rat dep nén da dén chup anh veé
dé xay lai can nha cua minh. A dinh xin phép B nhung luc
ay B khong c0 nha nén A ty y chup anh. B yéu cau A phai
tra tién ban quyén tac pham kién triac nhung A khong
dong y vi cho rang viéc chup anh la chuyén binh thuong,
khong anh hu’O’ng gl dén quyen lgi cua B. Theo anh, chi A
co vi pham quyén tac gia cua B khong"

Quyén tac gla co phai 13 quyén cia tac gla khong? Tai sao?
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CAC HVI BI COI LA C.TRANH KHONG L.MANH:

a) St dung chi dan thuong mai gdy nham
l4n vé chi thé kinh doanh, hoat dong kinh
doanh, nguon goc thuong mai cia hang
hoa, dich vu;

b) St dung chi din thuong mai giy nham
lAn vé xuat xi, cadch san xuit, tinh niing,
chat lugng, s6 lugng hoic dic diém khac
ctiia hang ho4, dich vu; vé diéu kién cung
cap hang hoa, dich vu;
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CAC HVI BI COI LA C.TRANH KHONG L.MANH(tt):

¢) Su dung nhan hi¢u dugc bao ho tai mot
nuéc 1a thanh vién cia diéu uéc quoc té& céd
quy dinh cAm nguoi dai dién hodc dai ly
cua chu s¢ hitu nhan hiéu si dung nhan
hiéu d6 ma Cong hoa xa hoi chu nghia
Viét Nam ciing 1a thanh vién, n€u ngudi s
dung 14 ngudi dai dién hoic dai ly cua chu
s¢ hitu nhan hiéu va viéc su dung d6 khong
dugc sy dong ¥ cia chi s¢ hitu nhan hiéu

ccccccccccccccc
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CAC HVI BI COI LA C.TRANH KHONG L.MANH(tt):

d) Ping ky, chi€ém giit quyén st dung hoic
st dung tén mién trung hoic tuong tu giy
nham 1an véi nhan hiéu, tén thuong mai
dugc bao hd cia ngudi khac hoic chi dan
dia 1I¥ ma minh khong c6 quyén si¥ dung
nhim muc dich chi€m gii tén mién, 1¢i
dung hodc lam thiét hai dé€n uy tin, danh
tiéng cua nhan hiéu, tén thuong mai, chi
dan dia Iy tuong @ng.
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CAC HVI BI COI LA C.TRANH KHONG L.MANH(tt):

Chi dan thuong mai la cdc dau hiéu, thong tin nham
huéng din thuong mai hang ho4, dich vu, bao gdm nhan
hiéu, tén thuong mai, bi€u tugng kinh doanh, khau hiéu
kinh doanh, chi dan dia 1y, ki€u dang bao bi ctia hang
hoa, nhan hang hoa.

Hanh vi sit dung chi din thuong mai bao gdom cdc hanh vi
gian chi din thuong mai d6 1én hﬁng ho4a, bao bi hang
hoa, phuong tlen dich vu, gidy t0’ glao dich kinh doanh,
phu’o’ng tién quang cao; ban, quang cao dé ban, tang trit

dé ban, nhap khau hang ho4 c6 gin chi din thuong mai
do.
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CAC YEU TO HAN CHE QUYEN SHCN

Theo quy dinh cia Luat SHTT, quyén SHCN c6 thé bi han
ché& bdi ciac yéu to sau day:
Quyén ctia nguvi st dung trude ddi véi sang ché, kiéu
dang cong nghiép;
Ci4c nghia vu cia chi sé hitu, bao gom:

a) Tra thu lao cho tdc gia sang ché&, kiéu diang cong
nghiép, thiét k& bo tri;

b) St dung sang ché&, nhan hiéu.

Chuyén giao quyén st dung sang ché& theo quyét dinh cua
cd quan nha nuéc c6 thaim quyén.
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QUYEN SU DUNG SCHE NHAN DANH NN

B9, co quan ngang bd co quyen nhan danh Nha nuéc su’
dung hoac cho phép to chitc, ca nhian khac su dung sang
ché& thudc linh vuc quan Iy cua minh nhim muc dich cong
cong, phl thuong mai, phuc vu qué'c phong, an ninh,
phong bénh, chua benh dinh duong cho nhan dan va dap
ung cac nhu cau cap thlet khac cua xa hoi ma khong can
sy dong y cua chu s¢ hitu sang ché& hoac ngudi dugc
chuyen giao quyen suf dung sang ché theo ho’E dong doc
quyén (sau day goi la nguoi nam djc quyén su dung sang
ché) - quy dinh tai Piéu 145 -146 Luat SHTT).

Luuy: Vlec su dung sang che nay chi dugc gidi han trong
pham vi va diéu kién chuyen g1ao quyen st dung quy
dinh néu trén, tru truong hgp sang ché& dugc tao ra bang
viéc su dung co’ sG vat chat - ky thuat, kinh phi tir ngan
sach nha nudc.
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QUYEN SUDUNG TRUGC POI VGI SCHE, KDCN

Tru’o’ng hgp trudc ngay don dang ky SC, KDCN dugc
cong bo ma ¢ nguci, mot cach doc lap da st dung hoic
chuan bi cac diéu kién can thi€t d€ sit dung SC, KDCN
dong nhat vdi SC, KDCN trong don diang ky (sau day goi
la ngudi co quyen suf dung tru’o’c) thi sau khi vin bang
bao h§ dugce cap, ngu’0’1 do co quyén tlep tuc st dung doi
tugng trong pham vi va khoi lu’o’ng da su dung hoac da
chuan bi dé su dung ma khong phai xin phép hoic tra
tién dén bu cho chu s¢ hitu SC, KDCN dudgc bao h. Viéc
thuc hién quyen cua ngu’o'l suf dung trudc khong bi coi la
Xxam pham quyén cua chu sc hiru.

Nguoi co quyen suf dung truéec SC, KDCN khong dugc
phép chuyen glao quyén doé cho ngu'o’l khac, tru tru’o’ng
hgp chuyén giao kém theo viéc chuyén giao co sG san
xuat, kinh doanh (noi st dung SC, KDCN) Ngusi co
quyén st dung trude khong dugc mo’ rong pham vi, khoi
lugng st dung néu khong duge chi sé hitu SC, KDCN
cho phép.
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N.VU TRA THU LAO TGIA SCHE, KDCN, TKBT

Chu s¢ hitu SC, KDCN, thiét k& bo tri cé6 nghia vu tra
thu lao cho tac gia theo quy dinh, tru truong hgp cac bén
c6 thoa thuan khac.

Miyc thii lao t6i thi€u ma chu sé hitu phai tra cho tac gia
dugc quy dinh nhu sau:

a) 10% so tién lam lgi ma chu so hitu thu duoc do su
dung sang ché, kiéu dang cong nghiép, thiét ké bé tri;

b) 15% tong s tien ma chii s¢ hitu nhin duoc trong moi
lan nhan tzen thanh todn do chuyén glao guyen st dung
sdng ché, kiéu ding cong nghzep, thiét ké bo tri.

Trong tru’o’ng hop sang che kiéu dang cong nghiép, thiét
ké& b6 tri dugc nhleu tac gla tao ra, mu'c thu lao quy dlnh
13 mic danh cho tat ca cac dong tac gid; cac dong tac gid
ty thoa thuan viéc phan chia. Nghla vu tra thu lao cho
tac gla SC, KDCN, thi&€t k& bd tri ton tai trong sudt thoi
han bao h0
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Nghia vu si dung sdng ché, nhdn hiéu

1. Chu s¢ hitu sang ché& c6 nghia vu sdn xuat san pham
dugc bao ho hoac ap dung quy trinh dugc bao ho dé dap
ng nhu cau qudc phong, an ninh, phong bénh, chu’a
bénh, dinh duong cho nhan dan hoac cac nhu cAu cap
thié't khac cua Xa h01 Khi (:0 cac nhu cau quy dinh tai
khodn nay ma chu sG hitu sdng ché& khong thu'c hlen
nghia vu do thi cg quan nha nu’o’c co tham quyen co the
chuyén glao quyén st dung sang ché& cho ngudi khac ma
khong can dugc phep cua chu SO hitu sang ché theo quy
dinh tai Piéu 145 va Diéu 146 ctia Luat SHTT.

2. Chu s¢ hitu nhan hiéu cé nghia vu st dung lién tuc
nhan hiéu doé. Trong tru’o’ng ho’p nhin hiéu khong dugc
su dung lién tuc tif nim nim tro 1&€n thi quyén so hitu
nhan hiéu dé bi chAm dit hiéu luc theo quy dinh tai Diéu
95 ctia Luat SHTT.
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CHUONG 4:
HOP PONG LICENCE &
CHUYEN GIAO CONG NGHE


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

KHAI NiEM

"Chuyén giao cong nghé" 1a hinh thirc mua va ban
cong ngheé trén co s¢ Hop dong chuyén giao cong
nghé da duoc thoa thuan phu hop véi cac quy dinh
cua phap luat. Bén ban c6 nghia vu chuyén giao
cac kién thirc tong hop cua cong nghé hoic cung
cap cac may moc, thiét bi, dich vu, dao tao... kem
theo cac kién thirc cong nghé cho bén mua va bén
mua c6 nghia vu thanh toan cho bén ban dé tiép
thu, sir dung cac Kién thic cong nghé do theo cac
diéu kién da thoa thuan va ghi nhan trong Hop
dong chuyén giao cong nghé.
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N GIAO:

Néi dung cong nghé thuéc hodc gin voi cac doi twong sé
hitu cong nghiép dwoc phép chuyén giao va dang trong
thoi han duwge phap luat Viét Nam bao ho

Cac bi quyét vé cong nghé, kién thirc dwdi dang phwong
an cong nghé¢, cac gidi phap ky thuat, quy trinh cong nghé,
tai liéu thiét ké so b va thiét ké ky thuat, cong thirc, thong
s0 k¥ thuét, ban vé, so dd k§ thuat, phan mém may tinh
(dwgc chuyén giao theo Hop dong chuyén giao cong nghé),
thong tin dir liéu vé cong nghé chuyén giao (sau day goi tat
la cac thong tin ky thuat) cé kém hodc khong kem theo
may méc, thiét bi.

Cac giai phap hop 1y hoa san xuat, doi méi cong nghé.
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N GIAO(tt):
Thuwe hién cac hinh thire dich vu hé trg chuyén giao cong nghé dé Bén
nhan c6 dwgc nang luc cong nghé:
Lua chon cong nghé, h1r0’ng dan lap dat thiéet bi, van hanh thwr cac
day chuyen thiét bi nham ap dung cong nghé dwoc chuyén glao,

Tw van quan ly cong nghe, tw van quan ly kinh doanh, huéng dian
thue hién cac quy trinh cong nghé dwogc chuyén giao;
Dao tao, huan luyén, nang cao trinh do chuyén mon va quan ly cua
cong nhan, can bg ky thuat va can bo quan ly dé nam virng va van
hanh cong ngh€ duwoc chuyén giao.
May mac, thiét bi, phwong tién ky thuat kem theo mgt hoac mgt so noi
dung néu trén.
Cap phép dac quyen kinh doanh, theo dé Bén nhan st dungten
thwong mai, nhan hi¢u hang hoa va bi quyet ciia Bén glao dé tién hanh
hoat dong kinh doanh trong linh vuc dich vu thwong mai. Thoi han
Hop dong cap phép dic quyén kinh doanh do hai Bén thoa thuén theo
quy dinh cua phap luat.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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n giao:
ATLD,
VS, SK, MT;

VN;
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C HDCGCN:
Hop dong khong thudc dién quy dinh phai ding
ky thi thoi diém cé hiéu luc ctiia Hop dong do cac
Bén thoa thuan;
Hop dong thudc dién quy dinh phai ding ky thi
thoi diém c6 hiéu luc ciia Hop dong dwoc tinh tir

ngay Hop dong dugc co quan quan ly nha nwoc ¢o
tham quyen xac nhan dang ky;

Néu trong Hop dong co phan noi dung veé chuyen
giao quyén so hiru, quyen str dung doi tuong so
hiru cong nghiép thi phan do co hi€u lyc theo quy
dinh phap luit vé s& hiru cong nghiép.
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Thoi han Hop dong do cac Bén thoa thuin theo yéu cau va
ngi dung cong nghé dwoc chuyen giao, nhung khong qua
07 nam, ké tir ngay Hop dong co hi€u luc.
Trwong hop cac Bén thoa thuan thoi han cua Hop dong_
dai hon 07 nam, co’ quan nha nwdc co6 tham quyén co thé
cho phép thoi han dai hon doi voi mot trong cac trweong
hop sau day nhung khong qua 10 nam:
a) Cong ngh¢ thugc loai tién tién cua theé gioi va Bén giao
cam két tiep tuc chuyén giao cac cai tien trong suot thoi
han Hop dong;
b) Cong ngh¢ dwgc chuyén giao c¢o y nghia lom doi voi sw
phat trién Kinh té - xa hoi;
¢) Cong nghé dugc chuyén giao tao ra san pham hang hoa
thuoc thé hé m¢i cua the gidi.
Thoi han chuyén giao quyén so hiru, quyén sir dung cac doi
twong so hiru cong nghi¢p dwogc thoa thuan theo quy dinh
cua phap luat vé sé hiru cong nghiép.
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Phuong thirc va nguyén tic giai quyét tranh chap

1. Trong qua trinh thwe hién Hop dong, cac tranh chap giitra cac Bén
truwdc hét giai quyet thong qua thwong lwgng va hoa giai.

2. Trwong hop cac Bén khong thoa thuan giai quyét tranh chap tai co
quan Trong tai, cac tranh chap sé dwgc giai quyét tai Toa an c¢6 tham
quyén theo quy dinh cuaa phap luat Viét Nam.

3. Chuyén giao cong nghe tur nuwoc ngoal vao Viét Nam phai tuan theo

phap luit Viét Nam va cac diéu wéc quoc té ma Chinh phu nuwéc Cong
hoa xa h01 chit nghia Viét Nam ky két hoac tham gia.

4. Truwong hij tranh chap c6 it nhat mot Bén tham gla la ca nhan,
phap nhan, to6 chirc nudc ngoal, thi tranh chap dwgc gidi quyét tai
Trong tai hoac Toa an ma cac Bén da thoa thuan trong Hop don
Truwong hop cic Bén khong c6 thoa thuin hoic thoa thuin bij vo hié}u
thi tranh chap dwoc giai quyét tai Toa an ¢6 tham quyén theo quy dinh
cua phap luat Viét Nam.

5. Trwong hgp co6 tranh chap voi Bén thir ba vé quyén s¢ hiru, quyén
st dung cong nghé thi Bén giao cong ngh¢ co6 trach nhiém cung vaoi Bén
nhan cong ngh¢ dan xép de giai quyet tranh chap, trong truong hop
viéc chuyen giao cong nghé gay ra tranh chap vé quyén s& hiru cong
nghlep voi Bén thir ba thi Bén giao cong ngh¢ phai chiu trach nhi¢m
giai quyet tranh chap do.
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Hop dong chuyén giao cong nghé bi vo hiéu:
a) Bén giao ky két Hop dong khong di diéu kién
theo quy dinh;

b) Hop dong thudc dién quy dinh phai ding ky
nhung khong dwoc xz’lc‘ nhan dang ky hoac xac
nhan dang ky bi thu hoi theo quy dinh;

Hop dong bi coi 1a vo hiéu tirng phan khi ¢6

mot trong cac ngi dung vi pham quy dinh

ciia phap luit, nhung khéng anh hwéng dén
ndi dung cac phan con lai ciia Hop dong.
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CHUYEN NHUGNG QUYEN SHCN

Chuyén nhugng quyén sé hitu cong nghiép
la viéc chi sé hitu quyén sé hitu cong
nghiép chuyén giao quyén sé hitu ctia minh
cho t6 chifc, ca nhan khac.

Viéc chuyén nhugng quyén sé hitu cong
nghiép phai dugc thyc hién dudi hinh thic
hgp dong biang vin ban (sau day goi la hgp
dong chuyén nhugng quyén sé hitu cong
nghi€p).
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Cdc dieu kién han ché viéc chuyén nhuong QSHCN

Chu sé hitu quyén sé hitu cong nghiép chi dugc chuyén
nhu¢ng quyén cia minh trong pham vi dugc bdo ho.
Quyén déi véi chi dan dia 1y khong duge chuyén nhugng.
Quyén déi véi tén thudng mai chi duge chuyén nhugng
cung véi viéc chuyén nhugng toan bo co sé kinh doanh va
hoat dong kinh doanh dudi tén thuong mai do.

Viéc chuyén nhugng quyén déi véi nhan hiéu khong dugc
gdy ra st nham 1an vé dic tinh, ngudn goc ciia hang ho4,
dich vu mang nhan hi€u.

Quyén d6i véi nhan hiéu chi dugc chuyén nhugng cho to
chic, ca nhan ddp @ng cac diéu kién doi v6i ngudi c6
quyén ding ky nhan hiéu dé.
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Noi dung hgp dong chuyén nhugng QSHCN :

Tén va dia chi day dua cta bén chuyén
nhu¢gng va bén duge chuyén nhugng;

Cin cd chuyén nhugng;

Gia chuyén nhugng & phwong thirc thanh
toan;

Quyén va nghia vu ciia bén chuyén nhugng
va bén dugc chuyén nhugng;

Piéu kién sira doi, dinh chi, v hiéu HD;

Cach thire giai quyét tranh chap.
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CHUYEN QUYEN SU DUNG POI TUGNG SHCN
HQP DONG LICENCE

Chuyén quyén st dung doi tugng sé hitu cong
nghiép 1a viéc chu sé hitu d6i tuwgng sG hitu cong
nghiép cho phép td chidc, ca nhan khic sit dung
doi tugng s hitu cong nghiép thuoc pham vi
quyén st dung ctia minh.

Viéc chuyén quyén st dung doi tugng sé hitu
cong nghiép phai dugc thuc hién dudi hinh thidc
hgp dong biang vin ban (sau day goi 1a hgp dong
st dung doi tugng s¢ hitu cong nghiép — HD
licence).
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HOP PONG LICENCE

HD licence 1a mot dang dac thu cua HD
chuyén giao cong nghé;
Poi twong ciia HP licence la

ng cac doi twong SHCN : sang ché,
giai phap hitu ich, kiéu dang cong nghiép,
nhan hi¢u hang hoa.
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Han ché viéec chuyén quyén sit dung doi tuongSHCN

Quyén si dung chi dan dia 1y, tén thuong mai khong
dugc chuyén giao.

Quyen suf dung nhan hiéu tap thé khong dugc chuyen
glao cho té chidc, ca nhan khong phai la thanh vién cia
chu s¢ hitu nhan hiéu tap thé do.

Bén dugc chuyén quyen khong dugc ky két hgp dong thu
cap vGi bén thi ba, trit truong ho’p dugc bén chuyén
quyén cho phep

Bén dugc chuy&n quyén st dung nhin hiéu co nghla vu

ghi chi din trén hang hoa, bao b1 han hoa vé viéc hang
hoa d6 dugc san xuat theo hgp dong st dung nhan hiéu.

Bén dudc chuyen quyen st dung sang che theo hgp dong
doc quyen c6 nghia vu st dung sang ch& nhu chu s¢ huu
sang ché& theo quy dinh (k. 1 P. 136 : ddp u’ng nhu cau
qudc phong, an ninh, chita bénh; buc chuyén nhu¢ng)
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I HD LICENCE:

n,

bén giao licence:

CuuDuongThanCong.com
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Céc dang Hgp dong st dung déi tugng SHCN( L.SHTT):

1. Ho’p dong doc quyén : trong pham vi va thoi han_
chuyén glao, bén dugc chuqyen quyen dugc djc quyen 31
dung doi tugng, bén chuyen quyen khong dugc ky ket
ho’p dong su’ dung d01 tugng V0’1 bat ky bén thi ba nao va
chi dugce su dung doi tugng sG huu cong nghiép d6 néu
dugc phep cua bén dugc chuyen quyén;

2. Hop dong khong doc quyen trong pham vi va thei
han chuyen giao quyen su dung, bén chuyen quyen Van
co quyén Suf dung doi tugng, quyén ky két hgp dong 1
dung doi tugng so hitu cong nghiép khong doc quyén véi
ngucoi khac;

3. Ho’p don st dung doi tugng SHCN thu cap bén
chuyén quyen la ngudi dugc chuyen giao quyén su dung
ddi tugng SHCN dé theo mot hgp ddng khac.


http://cuuduongthancong.com?src=pdf
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Noi dung chu yéu HD st dung ddi twugng SHCN:

a) Tén va dia chi day du cia cdc bén;
b) Ciin ¢ chuyén giao quyén st dung;
¢) Dang hgp dong;

d) Pham vi chuyén giao, gdom giéi han quyén s
dung, gii han lanh tho;

d) Thdi han hgp dong;

e) Gia chuyén giao quyén st dung;

g) Quyén va nghia vu cta cic bén;

h) u HD;


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

LUU Y:

Hop dong khong dugc co cac diéu khoan han ché& bat hgp
ly quyén cua bén dugc chuyen quyen, diic biét la cac dleu
khodan khong xuit phat tU quyén cua bén chuyen quyén
sau day:

a) Cam bén dugc chuyén quyén cai tlen doi tugng SHCN,
tru nhan hiéu; budc bén dugc chuyen quyen phal chuyen
giao mlen phi cho bén chuyen quyen cac cai tlen doi
tugng sG hitu cong nghlep hoac quyén dang ky so’ hu’u
cong nghiép, quyén sG hitu cong nghiép doi V0’1 cac cai
tién do;

b) Truc tlep hodc gian ti€p han ché& bén du’o’c chuyen
quyén Xuat khau hang hoa, dich vu dugc san xudt hodc
cung cap theo ho’p dong su dung doi tu’o’ng sG hitu cong
nghlep sang cac Vung lanh tho khong phal la ndi ma bén
chuyén quyén nam glu' quyén sé Jhttu cong nghlep tuong
ng hoic c6 doc quyén nhiap khau hang hoa dé;
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LUUY:

¢) Budc bén duge chuyén quyén phai mua toan bd hoic
mot ty 1& nhat dinh cdc nguyén liéu, linh kién hoic thiét
bi cia bén chuyén quyén hoiic cia bén thi ba do bén
chuyén quyén chi dinh ma khong nhiam muc dich bio
dam chat lugng hang hod, dich vu do bén dugc chuyén
quyén san xuat hodc cung cap;

d) CaAm bén dugc chuyén quyén khi€u kién vé hiéu luc
ctiia quyén sé hitu cong nghiép hoidc quyén chuyén giao
ctia bén chuyén quyén.

Céc diéu khoan trong HP thudc cic trudng hgp nay méic
nhién bi vo hiéu.
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BAT BUQC CHUYEN GIAO QUYEN SU DUNG POI VGI SANG
CHE

Cdn cit bdt bujc chuyé’n giao : Trong cac truong
hgp sau day, quyen suf dung sang ché& dugc
chuyén glao cho to chidc, ca nhan khac su dung
theo quyet dinh cua co quan nha nudc c0 tham
quyen ma khong can dugc su dong y cua nguovi
nim doc quyén st dung sang ché:

a) Viéc st dung sang ch& nham muc dich cong
cong, phi thueng mai, phuc vu quéc phong, an
ninh, phong bénh, chita bénh, dinh duéng cho
nhan dian hodc dip @ng ciac nhu cau cap thiét
cua xa hoi;
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BAT BUQC CHUYEN GIAO QUYEN SU DUNG POI
VGI SANG CHE (tt)

b) Ngu¢i nim doc quyen 1 dung sang ché& khong thuc
hlen nghia vu st dung sang ché& quy ¢ dinh (tai k.1 D. 136
va k. 5 P.142 vé nghia vu dap u'ng yéu cau quoc phong,
an ninh;. ) sau khi ket thic 4 nim k& tu ngay nop don
dang ky sang ché& va k&'t thic 3 nim ké tif ngay cap Béng
doc quyén SC;

c) Ngu’0’1 c6 nhu cau sd dung sang che khong dat dugc
thoa thudn voi ngudi nam doc quyen su‘ dung sang ché& vé
viéc ky két hop dong suf dung sang ché mac du trong mot
th0’1 gian hgp ly da co gang thu’o’ng luong véi mic gia va
cac diéu klen thuong mal thoa dang;

d) Ngudi nam doc quyen st dung sang ché& bi coi 1a thuc
hlen hanh vi han ché& canh tranh bi cAm(?) theo quy dinh
ctia phap luit vé canh tranh.
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LUU Y:

Ngudi nam doc quyén st dung sang ché cé
quyén yéu cau cham dit quyén st dung
khi cin cif chuyén giao quy dinh khong con
ton tai va khong c6 kha ning tdi xuat hién
véi diéu kién viéc cham dit quyén si dung
do khong gay thiét hai cho nguci dugc
chuyén giao quyén st dung sang ché.
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BAT BUQC CHUYEN GIAO QUYEN SUDUNG POI
VGI SANG CHE (tt)

Quyén st dung sang ché dugc chuyén giao theo quyét
dinh cua cd quan nha nuéc cé6 thaim quyén phai phu hgp
v6i cdc diéu kién sau day:

a) Quyén st dung dugc chuyén giao thudc dang HP
khong doc quyén ;

b) Quyén si dung dugc chuyen glao chi dugc gidi han
trong pham vi va thoi han da dé dap ng muc tiéu
chuyén glao va chu yeu dé cung cap cho thi trudng trong
nuéc. Poi véi sang ché trong Iinh vuc cong nghé ban dan
thi viéc chuyén giao quyén st dung chi nham muc dich
cong cong, phi thuong mai hosic nhiam xi 1y hanh vi han
ché canh tranh theo quy dinh ciia phap luit vé canh
tranh(??7?);


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

BAT BUQC CHUYEN GIAO QUYEN SUDUNG POI
VGI SANG CHE (tt)

¢) Ngudi duge chuyén giao quyén st dung khong dugc
chuyén nhugng quyén dé cho ngu®i khac, trir truong hgp
chuyén nhugng clung véi co sé kinh doanh ctiia minh va
khong dugc chuyén giao quyén st dung thi cap cho
nguoi khac;

d) Ngudi dugc chuyén giao quyén st dung phai tra cho
ngudi nim ddc quyén st dung sang ché mot khoan tién
dén bu thoa dang tuy thudc vao gia tri kinh té& cia quyén
st dung d6 trong tirng trudng hop cu thé phu hgp véi
khung gia dén bu do Chinh phi quy dinh.
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LUUY:

Trong truwong hgp chirng minh dwgc sang ché phu thudc
tao ra mot buéc tién quan trong veé ky thuat so véi sang
ché co ban va cé y nghla Kinh té 1on, chu so' hiru sang ché
phu thugc co quyen yeu cau chii sé hiru sang ché co ban
chuyen giao quyen sir dung sang ché co ban véi gia ca va
diéu kién thwong mai hop ly.

Trong tru’O’ng hO’p chu s¢ hiru sang che co ban khong dap
lrng yéu cau cua chu s¢ hiru sang ché phu thugc ma khong
co ly do chinh dang thi co quan nha nuoc co tham quyén
c6 thé chuyen giao quyen stt dung sang ché do6 cho chii sé
hiru sang ché phu thugc ma khong can dwoc phep cua chu

s6 hitu sang ché co ban (theo quy dinh tai Piéu 145 va Piéu
146 Luat SHTT).
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Tham quyéen va thii tuc chuyén giao quyén s dung sang ché theo quyét
dinh bdt bujc

1. B6 Khoa hoc va Cong nghe ban hanh quyet dinh chuyen glao quyen
st dung sang ché& trén cd sG xem xét yéu cau du’dc chuyen glao quyén_
su dung d6i vé6i trudng hdp quy dinh tai cdc di€m b, ¢ va d khoan 1 Biéu
145 cua Luat SHTT.

B0, cd quan ngang bd ban hanh quyét dinh chuyen g1ao quyen su dung
sdng ché thudc linh vuc quan ly nha nudc cua minh khi xay ra tru’dng
hgp quy dinh tai d1em a khodn 1 Piéu 145 ctia Luat SHTT trén co s6
tham khdo y ki€n cia Bo Khoa hoc va Cong nghé.

2. Quyet dinh chuyen giao quyén s dung sdng ché& phdi 4 An dinh pham
vi va cdc diéu kién st dung phit hdp v6i quy dinh tai Diéu 146 ciua Luit
SHTT.

3. Cd quan nha nudc c6 thim quyén quyét dinh chuyen giao, quyen su
dung sang ¢ ch& phal thong bao ngay cho ngudi nam ddc quyéen st dung
sang ché& vé quyét dinh dé.

4. Quyet dinh chuyen giao quyen st dung sdng ché& hoic tir chdi chuyén
giao quyén st dung sang ché& ¢6 thé bi khi€u nai, bi khdi kién theo quy
dinh cua phap luat.

5. Chinh phu quy dinh cu thé thd tuc chuyén giao quyén st dung d6i vdi
sdng ché.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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MOT SO TINH HUONG

Mot GV trao bai giang cua minh cho SV
photocopy dé sit dung. SV nay cé vi pham
quyén tac gia cua GV khong?

Néu SV nay ban lai ban photocopy cho
ngwoi khac, SV nay co vi pham quyén tac
giéi khong?

Néu SV muon trich dan mot doan trong bai

glang cua GV dé in trong dé tai NCKH sap
cong bo, SV d6 phai lam gi?
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P:
Hay soan thao mot HD licence mua ban
quyén sir dung mét sang ché giira mét cong
ty Viét Nam va mot cong ty nwd'c ngoai;
Hay tw van cho GD céng ty bén mua vé thi
tuc dang ky HD
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CHUONG 6

TRIPs/WTO VA VAN PE BAO HO
SHTT TRONG QUAN HE

THUONG MAI QUOC TE
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Cac diéu woc quoc té lien quan dén quyén SHTT do

Viét Nam ky két hoic tham gia
Céng wéc Paris vé bao ho SHCN- 1949
Thoa wéc Madrid vé Ping ky quoc té nhin hiéu - 1949;
Cong wdc thanh 1ap WIPO - 1976;
Hiép wéc Hop tic bing sang ché PCT - 3/1993;
Cong woc Berne - 26/10/2004,
Cong wéc Geneva - 6/7/2005,
Cong wéc Brussels - 12/1/2006
Nghi dinh thw lién quan dén Thoi wéc Madrid vé ding ky
quoc te nhan hiéu - 11/7/2006.
Ky két cac hiép dinh song phwong vé biao ho SHTT véi
Hoa Ky, Thuy Si.
Cong wéc Rome va Cong wéc qudc té vé bao hd giong cay
trong méi (UPOYV) - 11/2006.
TRIPS( Trade-related intellectual property rights)
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Cong woc Paris vé biao ho quyén sé hiru tri tué:

Hoan thanh tai Paris nam 1883 - qua
nhiéu lan sira d6i trong do6 hai lan sira doi
cuoi tai Stockholm 1967 va nim 1979 : c6
thé goi 14 Cong wéc Paris 1883 hodic Cong
woc Paris 1967 hay Cong woc Paris 1979.
Cong woc ap dung vOoi SHTT theo nghia
rong nhat, bao oOm sang ché, nhén hiéu,
kiéu dang cong nghiép, cac giai phap hiru
ich, tén thwong mai, xuat xir hang hoa va
viéc han ché canh tranh khong lanh manbh.
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Noi dung Cong worc :

Doi xir quéc gia: mdi quoc gia thanh vién phai
cung cap mdt sw bao vé nhw nhau giira cong dan
ciia nwéc sé tai va cong dan ciia quoc gia thanh
vién Cong wéc. Cong dan ciia quoc gia khong
phai 13 thanh vién Cong wéc c6 quyén huéng su
doi xir quoc gia theo quy dinh ciia Cong wéc néu
ho sinh song hodic c6 hoat dong thwong mai, cong
nghiép thue té va hiéu qua tai quoc gia thanh vién
Cong uoc.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Noi dung Cong wdc :

“Ouyén wu tién”: trén co s6 don yéu cau thong thwong
dau tién dwgc goi dén quoc gia thanh vien Cong uoc,
nguoi yéu cau co thé yéu cau bao v¢ tai bat cir quoc gia
thanh vién Cong wdc nao (12 thang doi voi sang ché va
giai phap hiru ich; 6 thang doi v¢i kiéu dang cong nghiép
va nhan hi¢u); nhirng don yéu cau mudn hon sé duwgc
xem nhw dwgc goi cung ngay voi don yeéu cau dau tién.
Tuc 1a nhirmg don yéu cau mudn hon nay sé dugc uu
tién (nhw vay goi la “quyén wu tién”) so vai cac don yéu
cau khac vé cung mot sang cheé, giai phap hitru ich, nhan
hi¢u hoac kiéu dang cong nghiép do nhirng nguwoi khac
goi den trong thoi han néi trén. Mot nguwoi khong can
phai goi don yéu cau cung mot luc dén nhiéu nuwdc ma
6 6 thang hodc 12 thang tuy thudc vio y muon cua
minh de quyet dinh nhu’ng nudc ma nguwoi do muon co
s bao v¢ va chugln bi can than nhirng buwdc can thiét
phai tien hanh dé dam bao cho yéu cau bao vé.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Cong udc Berne:

Tén goi day du: Cong wdc Berne Ve bdao ho cac tac pham
vin hoc va nghé thuat, dwoc ky két tai Berne ( Thuy, Si)
nim 1886. Cong woc da dugc sira di nhidu lan:

- Sira doi naim 1896 tai Paris;

- Sira doi nam 1908 tai Berlin;

- Sira doi tai Berne nim 1914;

- Sira doi tai Rome nim 1928;

- Sira doi tai Brussels nim 1948;

- Sira doi tai Stockholm nim 1967;
- Sira doi tai Paris nim 1971.

Dao luat hi¢én hanh la dao luat thong qua tai Paris ngay
24/7/1971 va dwoc bo sung ngay 02/10/1979.

Hién nay trén thé giéi c6 156 quoc gia tham gia cong wore. (
Viét Nam la thanh vién thir 156).
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Péi twong biao ho thuéc pham vi cong wéc:

Tat ci cac san pham trong linh vue van hoc, khoa
hoc va nghé thuat bat ky, dwoc biéu hién theo
phwong thirce hay dudi hinh thirc nao; tir cac tap in
nho, sach, bai giang, bai phat biéu; cac tac pham
Kich, cac ban nhac, tac pham dién anh, do hoa, h01
hoa, kién tric, diéu Kkhic, nhlep anh, cac tac pham
ngh¢ thuat irng dung, cac do an, phac hoa, cac tac
pham tao hinh lién quan den dia ly, dia hinh, kién
truc hay khoa hoc,...Noi ngan?gon, dbi twong bao
ho cua cﬁng woc 1a moi tac pham thuoc linh vue
VH, NT va KH dwgc dinh hinh duwoi mot dang vat
chat nhat dinh khong phan biét hinh thirc va cach
thirc thé hién.
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Ba nguyén tac can ban cua Berne:

- Nguyen tic doi xir quoc gm bao ho tac pham co nguon
goc tr quoc gia thanh vién cua cong woc t1r0’ng tr nhw sy
bao ho tac pham cua cong dan chinh quoc gia minh.

- Nguyén tac bao hy dwong nhién hay con goi la bao ho
tw dong: Quyén tac gia phat sinh ngay Kkhi tac pham dwoc
dinh hinh du¢i mot hinh thire vat chat nhat dinh khong le
thugc vao bat ky thu tuc hinh thirc nao nhw dang ky, nop

lwu chiéu hoic cac thi tuc twong tu.

- Nguyén tic bdo hé déc ldp: Viéc hudng cac quyéen theo
cong woc la doc l1ap voi nhlrng gi dwoc hwong tai nwée xuat
XU tac pham Tuy nhi€n, néu mgt nwdc thanh vién coé quy
dinh thoi han bao ho dai hon quy dinh toi thiéu néu trong
cong woc va tac pham da cham dut bdo ho tai nwéoc xuat
Xir, su bao ho ¢o thé bi tur choi ( tai nwoe ¢o thoi han bao ho
dai hon nay) khi s bao hé tai nwéc xuat xir di két thuc.
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NGUYEN NHAN RA DOI TRIPS:

Sw chuyén bién sau rong két cau gia tri clia san pham va
dich vu truyén thong theo hwdong ngay cang tang ham
lwgng tri tu€. Cac yeu to nhu sang ché, giai phap ky thuat
dong vai tro quan trong trong qua trinh nay, quyét dinh
dén tinh canh tranh cua san pham.

Hién twong danh cap tai san tri tué dién ra ngay cang pho
bién trén thé gidi(hang gia, hang nhai tran lan); lam nan
long cac nha dau tu.

Cac quoc gia phat trién danh chi phl cho cac chwong trinh
R&D rat lon do Vay thi dic nhiéu san pham tri tué va can
¢o nhu cau bao vé ching; trong khi d6 cac nuwdc dang phat
trién 12i co xu hlr()’ng it quan tam dén s& hiru tri tug, tao
kha niing tiép cin cong nghé méi thuin loi hon.
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NGUYEN NHAN RA DOI TRIPS:

TRIPS ra doi nham “ gép phan thiic day
viéc cai tien, chuyén giao va pho bien cong
nghé, mang lai loi ich cho ca ngwoi sang tao
va nguwoi sw dung céng nghé cing nhuw loi ich
kinh té - xa hoi noi chung va dam bao sw can
bang giita quyén va nghia vu” ( diéu 7 —

Hiép dinh TRIPS)
TrudocTRIPs: hang gia gay thiét hai 450
tyUSD/ nam. SauTRIPs: 60 triecuUSD/nam
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NOI DUNG CUA TRIPS:

Phan I: Cdc diéu khodn chung va cdc nguyén tic co bin
Phan II: Cdc tiéu chudn lién quan dén kha nang dat dwoc, pham vi va vigc sir dung cdc
quyén SHTT:
Ban quyén va cac quyén lién quan
Nhan hi¢u hang ho6a
Chi din dia ly
Kiéu dang cong nghiép
Sang ché
Thiét ké vi mach
Thong tin bi mat
Quin ly cac quy dinh vé chong canh tranh trong HP Licence
Phin III: Thuc thi Quyén SHTT
Cac nghia vu chung
Cac thii tuc va bién phap ché tai din sy & hanh chinh
Cac bién phap tam thoi
Cac yéu cau dic biét lién quan dén cac bién phap kiém soat bién gidi
Cac thu tuc hinh sw
Phan IV: Cdc thii tuc dé dat dwoc va duy tri cdc quyén SHTT va thu tuc lién quan theo yéu
cdu cua cdc bén lién quan
Phin V: Ngan ngwa va gidi quyét tranh chd’p
Phan VI: Théa thudn qud dp
Phan VII: Cdc théa thudn vé thé ché, diéu khodn cuéi cing.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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CAC NGUYEN TAC CUA TRIPS

Dai ngo Toi hué quoc: ];)6i vOi Viég bao ho SHTT, bat ki
mot sw wu tién, chiéu co, dac quyen, hoac sw mién truwr nao
dll’O'C mot Thanh vién danh cho cong dan cia bat ki mot
thanh vién nao khac cung phal dworc 1ap tirc va vo diéu
kién danh cho cong dan tat ca cac thanh vién khac.

Dai ngo quoc gia: Moi Thz‘lnh,vién phai danh cho cong dan
cua cac thanh vién khac sy doi xuwr khong kém thuan lgi
hon so véi sur doi xir ma Thanh vién do danh cho cong dan
ciia minh trong viéc bio h$ quyén SHTT.

Tuy nhién, cac nguyén tac nay ciing con nhirng ngoai I¢,
theo do, cac Thanh vién co thé dua vao dé mién trir nghia
vu tuan thu hiép dinh TRIPs. Cac truwong hop ngoai 1€
dwoc quy dinh cu thé trong Cong woc Paris (vé bao ho so
htru cong nghi¢p); Cong woc Berne (vé€ bao ho cac tac
pham van hoc va ngh¢ thuat); Cong woc Rome (veé bao vé
nguoi biéu dién, ngwoi xuat ban, ghi am va cac to chirc
phat thanh truyén hinh)...
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MOT SO NGOAI LE

Cong woc Paris: Luat quoc gia lién quan dén thu tuc hanh
chinh & to tung dwgc bio lwu. Chiang han:Yéu cau nguoi
nwdc ngoai phai ky quy hoac bao lanh cho céc chi phi
trong tranh chap(SHCN); hoic yéu ciu ngwdi nwéc ngoai
phal lya chon mot dich vu hoac chi dinh mot dai di¢n tai
quoc gia ma ho yéu cau bao ho.

Cong woc Berne: Poi voi tac pham di¢n anh thoi han 50
nam tinh tw khi tac pham dwoc truyen tai dén cong ching(
Berne: bao hg toan b cugc doi tac gia + 50 nam sau khi
tac gia chét).

Cong woc Rome: ngoai l¢ doi voi sir dung ca nhan, trich
dan ngin nham ghi lai sy kién thoi su.,..
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PHAM VI PiEU CHINH CUA TRIPS

Theo TRIPs, cac Thanh vién co theé, nhung khong
bi bat budc, ap dung trong luat mirc bao ho cao
hon so voi cac yéu cau cua Hiép dinh, nghia la viéc
bdo ho ¢ murc cao hon, khong trai voi cac diéu
khoan cua Hiép dinh.

Cac doi twong so hiru tri tu¢ thudc sy diéu chinh
cua Hlep dinh nay bao gom ban quyen va cac
quyeén co lién quan; nhan hi€¢u hang hoa; chi dan
dia ly; kiéu dang cong nghi¢p; sang ché va glong
cay trong, thiét ké bo tri mach tich hop; cac thong
tin bi mat.
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BAO HO POI TUQNG SHTT( VN)

Poi twong | Cac quyén ciia chii s¢ hiru Thoi han BH

Quyén tic | Lam tac pham phai sinh, biéu dién, 50 nim (d6i véi to

gia sao chép, phan phoi, cho thué ban goc | chirc phat thanh,
hoac ban sao tac pham dién anh, truyén hinh: 20

chwong trlnh may tinh,...(ngoai ra con | nam)
coO cac quyen lién quan cua ngum biéu
dién, nha sin xuat ban ghi am, to chirc
phat thanh, truyen hinh,..

Nhén hiéu | Pdc quyén sir dung, cam nguoi khac 10 niim, cé thé gia
hang hoa | sir dung khong phép han nhiéu lan (
TRIPS: 07 nam)
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BAO HO POI TUQONG SHTT(VN)

Poi twong | Cac quyén ciia chii s¢ hiru Thoi han BH
Chi dan Ngiin chin cac chi din lira doi cong Vo6 thoi han
dia ly chung

Kiéu dang | Pdc quyén san xuat, ban, nhip khau Téi thiéu tong cong
cong 1 15 nidm( c6 thé
nghiép chia thanh cac ky
han- 5 nam)
TRIPS: 10 nam...
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BAO HO POI TUQONG SHTT(VN)

Poi twong | Cac quyén ciia chii s¢ hiru Thoi han BH

Sang ché Poc quyén sir dung, ngin cim ngu’m [t nhat 20 nim tinh
khac str dung khong phép, chuyen tr ngay nop don.
nhwong, thira ké ( c6 mot s6 ngoai 1¢ GPHI - 10 nam
trong chuyén nhwong-licence cuéng
cheé)

Thiét ké b6 | Sao chép, nhap khau, phan phdi 10 nam

tri
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POI XU PAC BiET POI VOI CAC NUGC
PANG PHAT TRIEN( d. 65-67 TRIPS)

Hi¢p dinh TRIPs cho phép cac Thanh vién co mot khoang
thoi gian chuyen doi thich hop dé dam bao vi¢c thyec thi
day di cac nghia vu. Cac nwéc phat trién duoc phep tri
hoan thyc hi¢n Hi¢p dinh trong vong mot nam ké tir ngay
hi¢p dinh co hi¢u lye( tirc dén 01/01/1996) Thoi han nay
doi v6i cac nwéc dang phat trién 1a nim nim (01/01/2000)
va cac nwéc kém phat trién 1a muoi mot nam(01/01/2006)

Vé hé tro ky thuat, cac Thanh vién la nwéc phat trién phai
danh cho cac nwdc dang va kém phat trién khac sw hop tac
vé tai chinh va ky thuat dé tao thuan l¢i cho vi€c thi hanh
Hlep dinh TRIPs. Cic nuée phat trién phai bao cao hang
nim vé nghia vu nay cho Hoi dong TRIPs.
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CHUONG 7: XU LY VI PHAM TRONG LINH VUC SHTT
VA VAN DE GiAl QUYET TRANH CHAP TRONG SHTT

Bién phap xir Iy hanh vi xAm pham quyén SHTT:
Dian su,

Hanh chinh,
Hinh su.

Trong tru’O’ng hO’p can thiét, co quan nha nuoc co
tham quyén co thé ap dung bi¢n phap khan cap tam
thoi, bién phap kiém soat hang hoa xuat khau,
nhap khau lién quan dén s¢ hiru tri tué, bién phap
ngan chan va biao dam xi phat hanh chinh theo
quy dinh.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Bi€n phap dan su dwoc ap dung dé xir 1y
hanh vi xam pham theo yeu cau cua chu thé
quyen sO hiru tri tué hoac cua to chirc, ca
nhan bi thi¢t hai do hanh vi xam pham gay
ra, ke ca khi hanh vi dé da hoac dang bi xwr
Iy bang bién phap hanh chinh hoedc bién
phap hinh su.

Thu tuc yeu cau ap dung bién phap dan su,
tham quyén, trinh tw, thi tuc ap dung bién
phap dan sy tuan theo quy dinh cua phap
luat vé to tung dan su.
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Bién phap hanh chinh dwge 4p dung dé xir Iy hanh
vi xam pham thugc mot trong cac tr1r0’ng hgp quy
dinh (Dleu 211 Luat SHTT), theo y€u cau cua chu
thé quyen sé hiru tri tué, to chirc, ca nhan bi thiét
hai do hanh vi xAm pham giy ra, t6 chirc, c4 nhan
phat hién hanh vi xam pham hoac do co quan ¢o
tham quyén chi dong phat hién.

Hinh thirc, mirc phat, tham quyeén, thi tuc xir phat
hanh vi xAm pham va cac bién phap khac phuc
hau qua tuan theo quy dinh cua Luat So hiru tri
tué va NP 106CP/ND vé xir phat vi pham hanh
chinh trong SHCN.
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Bién phap hinh su dwoe ap dung dé xir ly
hanh vi xam pham trong trwong hgp hanh
vi d6 c6 yéu to cau thanh tdi pham theo quy
dinh cua B¢ luat Hinh su.

Tham quyén, trinh tw, thi tuc 4p dung bién
phap hinh sy tuan theo quy dinh cua phap
luat vé to tung hinh su.
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Tham quyén xir Iy hanh vi xAm pham quyén sé hiru tri tué

1. Toa an, Thanh tra, Quan ly thi trwong, Hai quan, Cong
an, Uy ban nhan dan cac cap c6 tham quyén xu ly hanh vi
xam pham quyén s¢ hiru tri tué.

2. Viéc ap dung bién phap dan su, hinh_sw thuoc tham
quyen cua Toa an. Trong tru’O’ng hop can thiét, Toa an cé
thé ap dung bién phap khan cap tam thoi theo quy dinh
cua phap luat.

3. Viéc ap dung bién phap hanh chinh thudc tham quyén
cua cac co quan Thanh tra, Cong an, Quan ly thi truong,
Hai quan, Uy ban nhan ddn cdc cdp. Trong truweomng hop can
thiét, cac co quan nay co thé ap dung bién phap ngan chan
va bao dam xur phat hanh chinh theo quy dinh cua phap
luat.

4. Viéc ap dung bién phap kiém sodt hang hod xudt khau,
nhap khau lién quan dén sé hivu tri tué thudc tham quyén
cua co quan hai quan.
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XU LY XAM PHAM QUYEN SO HUU
TRI TUE BANG BIEN PHAP DAN SU

Bién phap dan sy dwoc ap dung dé xir ly
hanh vi xam pham theo y€u cau cua chu thé
quyén SHTT bi thiét hai do hanh vi xAm
pham gay ra, ké cd khi hanh vi dé di hodc
dang bi xir Iy bang bién phdp hanh chinh
hoac bién phap hinh su.

Thii tuc: theo quy dinh ciia phap luat vé to
tung dan su.
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BIEN PHAP DAN SU(t)

1. Budc cham dirt hanh vi xAim pham;

2. Budc xin 10i, cai chinh cong khai;

3. Buoc thyc hién nghia vu dan su;

4. Bugc boi thuwong thiét hai;

5. Bugc tieu huy hoac budc phan phoi hoac dwa
vao sir dung khong nham muc dich thwong mai
doi voi hang hoa, nguyen li€u, vat lieu va phwong
tién dwoc st dung chu yéu dé san xuat, kinh
doanh hang hoa xam pham quyén so hiru tri tué
voi dieu kién khong lam anh hwong dén kha nang
khai thac quyén cua chu thé quyén sé hiru tri tué.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Can cwr xac dinh tinh chat va mirc do xam pham

1. Tinh chit xiam pham dwoc xdc dinh dwa trén cdc cin ci
sau day:
a) Hoan canh, dong co xam pham: xam pham do vo y, xam

pham co y, xam pham do bi khong ché hoac bi 16 thudc, xam
pham lan dau, tai pham;

b) Cach thirc thure hién hanh vi xam pham: xam pham riéng I¢,
xam pham co to chure, tu thuc hién hanh vi xAm pham, mua
chudc, ltra doi, cudng ép ngudi khac thuc hién hanh vi xam
pham.

2. Muwc do xam pham dwoc xac dinh dwa trén cac can cir sau
day:

a) Pham vi 1anh tho, thoi gian, khoi luong, quy mé thuc hién
hanh vi xam pham,;

b) Anh hudng, hau qua ctia hanh vi xdm pham.

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Nguyén tic xac dinh thiét hai do xAm pham quyén SHTT

1. Thiét hai do hanh vi xm pham quyén SHTT bao gom:
a) Thi¢t hai veé vat chat bao gom cac ton that vé tai san, mirc

giam sut vé thu nhap, loi nhuan, ton that vé co hédi kinh doanh,
chi phi hop 1y dé ngin chin, khac phuc thiét hati;

b) Thiét hai vé tinh than bao gom cac ton that vé danh du,
nhan pham uy tin, danh tleng va nhu:ng ton that khac vé tinh
than gy ra cho tac gia cua tac pham van hoc, ngh¢ thuat, khoa
hoc; ngud1 bleu dlen tac gla cua sang ché, kleu dang cong
nghlep, thiét ké bo tri, giong cay trong.

2. Mtrc d6 thiét hai dugc xac dinh trén co so cac ton that thuc
t€ ma chu th€ quyén sd hitu tri tu¢ phai chiu do hanh vi xam
pham quyén s¢ hitu tri tu¢ gay ra.
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Nguyén tic xac dinh thiét hai do xAm pham quyén SHTT(tt)

Puogc coi 1a ¢6 ton that thuc té néu ¢ du cac cin ct sau day:
a) Lo1 ich vat chat hoac tinh than 1a ¢6 thuc va thudc vé nguon
bi thi€t hai;

b) Nguo1 bi thiét hai c6 kha nang dat dugce 1g1 ich quy dinh tai
diém a khoan nay;

c) Co su giam sut hodc mat 1g1 ich cua nguo1 bi thi€t hai sau
kh1 hanh vi xam pham xay ra so vo1 kha nang dat duogc lo1 ich
do khi khong ¢6 hanh vi xam pham va hanh vi xam pham la
nguyén nhan truc ti€p gay ra su giam sut, mat 10’i ich do.

Miur¢ do thiét hai dugce xac dinh phu hop voi yéu to xAm pham
quyén dbi voi dbi tuong quyén so hitu tri tué.

Viéc xac dinh mur¢ do thiet hai dua trén chu:ng ctr vé thiét hai
do cac bén cung cap, ké ca két qua trung cau glam dinh va ban
ke khai thi¢t hai, trong d6 1am r0 cac can ctr d€ xac dinh va
tinh toan murc thiét hai.
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Ton that veé tai san

1. Ton that vé tai san duoc xac dinh theo muc do giam sut
hodc bi mat vé gia tri tinh duoc thanh tién cua doi tugng quyén
sd hitu tri tué duoc bao ho.

2. Gia tri tinh dugc thanh tién cua d6i tuong quyén so hiru tri
tue quy dinh tai khoan 1 Piéu nay duogc xac dinh theo mot
hodc cac can ct sau day:

a) Gia chuyén nhuong quyén sé hiru hodc gia chuyén giao
quyén st dung df)i tuong quyén sO hitu tri tug;

b) Gi4 tr1 gop von kinh doanh biang quyen so hiru tri tu€;

¢) Gia tri quyén so hitu tri tué trong tong so tai san ctia doanh
nghiép;

d) Gi14 tr1 dau tu cho vigc tao ra va phat trien do1 tugng quyen
sO htru tri tu¢, bao gdm cac chi phi ti€p thi, nghién ctru, quang
cao, lao dong, thue va cac chi phi khac.
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Giam sit vé thu nhép, loi nhuin

1. Thu nhép, loi nhuan bao gom:

a) Thu nhap, lo1 nhuan thu duge do str dung, khai thac tryc tiép do1 tuong
quyén so hiru tri tug;

b) Thu nhap, lg1 nhuan thu dugc do cho thué doi tuong quyén so hiru tri
tug;

¢) Thu nhép, loi nhuan thu dugc do chuyén giao quyén str dung d6i tugng
quyén so hiru tri tug.

2. Mtrc giam sut vé thu nhap, lgi nhuan duoc xac dinh theo mgt hoac cac
can cu sau day:

a) So sanh truc ti€p mirc thu nhap, lg1 nhuan thuc té truée va sau khi xay ra
hanh vi xam pham, tuong trng vo1 tung loai thu nhap quy dinh tai khoan 1
Di€u nay;

b) So sdnh san luong, s6 lugng san pham, hang hoa, dich vu thuc té tieu thu
hoac cung trng trudce va sau khi xay ra hanh vi xam pham;

c) So sanh gia ban thuc té trén thi trerong cua san pham, hang hoa, dich vu
trude va sau khi xay ra hanh vi xam pham.
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Ton that vé co hoi kinh doanh

1. Co hoi kinh doanh bao gom:

a) Kha nang thuc té st dung, khai thac truc ti€ép do1 tugng
quyén s¢ hitu tri tu¢ trong kinh doanh;

b) Kha nang thuc t€ cho ngud1 khac thué doi tuong quyén so
hiru tri tué;

¢) Kha nang thuc t€ chuyén giao quyén st dung do1 tugng
quyén so hiru tri tu¢, chuyén nhuong do1 tuong quyén so hiru
tri tu¢ cho nguo1 khac;

d) Co hd1 kinh doanh khac b1 mat do hanh vi xam pham truc
t1ep gﬁy ra.

2. Ton that vé co hoi kinh doanh 14 thiét hai vé gia tr] tinh
duoc thanh tién cta khoan thu nhap dang [& nguoi bi thiét hai
c6 thé c6 duoc khi thuc hién cac kha ning quy dinh tai khoan

1 bicu nay nhu’ng thuc té khong c6 duge khoan thu nhap d6
do hanh vi xAm pham gy ra.
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Chi phi hop 1y dé ngiin chin, khic phuc thiét hai

Chi phi hop 1y dé ngdn chdn, khdic phuc thiét
hai gom chi phi cho viéc tam giit, bio quan,
lwu kho, Iwu bii déi véi hang hoa xam
pham chi phi thuc hién cac bién phap khan
cap tam thoi, chi phi hop ly dé thué dich vu
giam dinh, ngan chan, khic phuc hanh vi
xam pham va chi phi cho viéc thong bao, cai
chinh trén phwong tién thong tin dai chung
lién quan dén hanh vi xAm pham.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Cin cir xac dinh mirc boi thwong thiét hai do xAm pham
quyén SHTT

Tong thiét hai vat chat tinh bang tién cong véi khoan loi nhuin ma bj
don da thu dwgc do thue hién hanh vi xam pham quyén s hiru tri tug,
néu khoan lgi nhuan bi giam st cua nguyén don chwa dwgc tinh vao
tong thi€t hai vat chat;

Gia chuyén glao quyeén sir dung doi tuong s6¢ hiru tri tué vai gia dinh bi
don dugc nguyen don chuyén glao quyen str dung doi tu’O’ng d6 theo
hop dong Su dung doi twong s¢ hiru tri tué trong pham vi twong ng
voi hanh vi xam pham da thyce hién;

Trong truong hgp khong thé xac dinh dwgec mirc boi thwong thiét hai
veé vat chat theo cac can ctr quy dinh trén thi mirc boi thuwong do Toa
an an dinh, tuy thudc vao mirc do thiét hai, nhung khong qua 500 tri¢u
dﬁng

Néu chlrng minh dwgc thiét hai vé tinh than thi cé quyen yéu cau Toa
an quyet dinh mue boi thlr()’ng trong giéi han tir 5 triéu dong dén 50
triéu dong, tuy thudc vao mirc do thiét hai.

3. Ngoai ra, ¢0 quyén yéu cau Toa an budc to chirc, ca nhan ¢o6 hanh vi
xam pham phai thanh toan chi phi hgp ly dé thué luat su.
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Cac bién phap khan cip tam thoi

a) Thu gitr;

b) K& bién;

c) Niém phong, cam thay doi hién trang;
cam di chuyen°

d) Cam chuyén dich quyén sé hiru.

Cac bién phap khan cap tam thoi kh’éc dwgc
ap dung theo quy dinh cua B0 luat to tung
dan su.
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Quyén yéu cau Toa an ap dung bién phap khan cap tam thoi

Chu thé quyén sé hiru tri tué cé quyen yéu

cau Toa an ap dung bién phap khan cap

tam thoi trong cac trueong hop sau day:
a) Dang cO nguy co xay ra t}liét l}gi khong thé
khac phuc duwgc cho chu thé quyén sé hiru tri tué;
b) Hang hoa bi nghi ngé xam phz.l’m quyén sé hiru
tri tué hoij‘c chirng cir lién quan dén hanh \:i Xam
pham quyén s& hiru tri tu€ co nguy co bi tau tan
hoac bi tieu huy néu khong duwgc bao vé Kip thoi.
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XU LY XAM PHAM QUYEN SO HUU TRI TUE
BANG BIEN PHAP HANH CHINH

Cac hanh vi sau day bi xtr phat hanh chinh:

a) Thyuc hién hanh vi xam pham quyén SHTT gay thiét hai
cho nguoi tieu dung hoac cho xa hoi;

b) Khong cham dut hanh vi xam pham quyén SHTT mac
du da dwogc thong bao bang van ban yéu cau cham durt
hanh vi do;

¢) San xuat, nhip khau, vin chuyén, buén ban hang hoa
gia mao veé s& hiru tri tu€ (gia mao nhan hi€u, sao chép lau)
d) San xuat, nhap khau, van chuyén, buoén ban vat mang

nhan hi¢u hoac chi dan dla ly trung hoac twong tu’ den
mirc gay nham lin véi nhén hi€¢u, chi din dia ly dll’O’c bao

ho ,

T(K) chirc, ca nhan thyc hién hanh vi canh tranh khong lanh
manh vé SHTT thi bi xir phat vi pham hanh chinh theo
quy dinh cua phap luat vé CT.
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CAC HINH THUC XU PHAT HC

a) C%jlnh cao0 (dp dung doi véi trwong hop vo ¥ vi pham; vi pham nho,
lan dau va co tinh tiét giam nhe hoac doi voi moi hanh vi vi pham HC do
ngwoi chwa thanh nién tiv dii 14 tuéi dén dwéi 16 tuoi thwe hién);

b) Phat tién (it nhat bang gid tri hang hod vi pham da phadt hi¢n dwoc
va nhiéu nhit khong vwot qud 5 lan).

Hinh thirc xir phat bo sung:

a) Tich thu hang hoa gid mao vé sé hiru tri tué, nguyén
liéu, vat liéu, phwong tién dwoc sir dung chii yéu dé san
xuit, kinh doanh hang hoa gia mao vé sé hiru tri tué;

b) Dinh chi ¢o thoi han hoat dong kinh doanh trong linh
vuce da xay ra vi pham.
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CAC TRUONG HOP TICH THU HH:

Trong truwong hop cap thiét dé bao dam ching cwr
khong bi tiéu huy, tau tan, thay doi hién trang
hoac ngan ngwra kha nang dan dén hanh vi xam
pham tiép theo.

T4 chire, ca nhan xam pham khong cé kha nang,
die¢u ki¢én dé loai bo yéu to xam pham khoi hang
hoa hoac co tinh khong thuc hién yéu cau loai bo
yéu t6 xam pham khoi hang hoa hoac khong thuc
hién cac bién phap khac theo quy d;nh cua co
quan c¢o0 tham quyén xuwr ly xam pham.

Hang hoa khong xac dinh dwgc nguon goc, chu
hang nhung ¢6 du can_cwr dé xac dinh hang hoa do
la hang hoa gida mao vé s¢ hiru tri tué.
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BIEN PHAP KHAC PHUC HAU QUA:

Ngoai cac hinh thirc xwr phat quy dinh, con co6 thé bi ap
dung mot hoac cac bién phap khac phuc hau qua sau day:
a) Bugc tieu huy hoac phan phoi hoac dwa vao str dung
khong nham muc dich thwong mai doi voi hang hoa gia
mao ve so hiru tri tu¢, nguyén liéu, vat liu va phuong ti¢n
dwoc su dung chu yéu deé san xuat, kinh doanh hang hoa
gia mao ve s¢ hiru tri tué¢ voi diéu klen khong lam anh_
h1r0’ng dén kha niing khai thac quyén ciia chii thé quyén sé
hiru tri tué;

b) Bu('jc dwa ra khoi lﬁnh‘thﬁ Vié}t Nam doi voi hang hoa
qua canh xam pham quyen s0 hiru tri tué¢ hoac budc tai
xuat doi véi hang hoa gida mao vé s¢ hiru tri tue, phu’O’ng
tlen, nguyen liu, vat liéu nhap khau dwoc s dung chu yeu
dé san xuat, kinh doanh, hang hoa gia mao vé so hiru tri tué¢
sau khi da loai bé cac yéu to vi pham trén hang hoa.
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BIEN PHAP NGAN CHAN& BAO PAM XU PHAT HC:

1. Diéu kién yéu cau dp dung BPNC va bio diam XP HC :

a) Hanh vi xam pham quyén SHTT co0 nguy co gay ra thiét
hai nghiém trong cho nguoi tieu dung hoac cho XH;

b) Tang vat vi pham c6 nguy co bi tau tan hoac ca nhan, to
chirc vi pham ¢6 biéu hién tron tranh trach nhiém;

¢) Nham bao dam thi hanh quyét dinh xir phat vi pham
hanh chinh.

2. Bién phap ngdan chdan va bdao dam xw phat hanh chinh:

a) Tam gitr nguwoi;

b) Tam giir hang hoa, tang vat, phwong tién vi pham;

¢) Kham nguoi;

d) Kham phwong tién vén tai, dd vat; kham noi cat giau
hang ho4, tang vat, phwong tién vi pham vé sé hiru tri tug;
d) Cac bién phap ngan chan HC khac theo quy dinh.
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XU LY XAM PHAM QUYEN SO HUU TRI TUE
BANG BIEN PHAP HINH SU

Ca nhan thyc hién hanh vi xam pham
quyén sé hitu tri tué cé yéu to cau thanh tdi
pham thi bi truy ctru trach nhiém hinh sy
theo quy dinh cua phap luat hinh su.
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NGHI PINH 106/2006/ND-CP ( 22 / 9/ 2006)
QUY PINH XU PHAT VI PHAM HANH CHINH
VE SO HUU CONG NGHIEP

Picu 6. Hanh vi vi pham quy dinh vé thii tuc xac lap, thuc
hién va bao vé quyén s& hiru cong nghiép;

Diéu 7. Hanh vi vi pham quy dinh vé hoat dong dai dién s¢
hiru cong nghiép

Diéu 8. Hanh vi vi pham quy dinh trong hoat dong giam
dinh s& hiru cong nghiép

Piéu 9. Hanh vi vi pham quy dinh vé chi dan bao hd quyén
s0' hiru cong nghiép

Diéu 10. Hanh vi vi pham nghia vu bao mat dir li¢u thw
nghiém khi nop don xin cap phép kinh doanh, luu hanh
dwgc pham, nong hoa pham

Dicu 11. Hanh vi can trg bat hgp phap hoat dong quan ly
nha nwoc, thanh tra, kiém tra veé s¢ hiru cong nghiép
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NGHI PINH 106/2006/ND-CP ( 22 /9 / 2006)
QUY DPINH XU PHAT VI PHAM HANH CHINH
VE SO HUU CONG NGHIEP(tt)

Piéu 12. Hanh vi xAm pham guyén doi voi sang ché, kiéu
dang cong nghiép, thiét ké bo tri

]—)jéu 13. Hanh vi xAm pham quyén déi v6i nhén hiéu, chi
dan dia ly va tén thwong mai

Piéu 14. Hanh vi san xuat, szln~chuyén, nhap khau, buén
ban vat mang nhan hi€u, chi dan dia ly vi pham

Piéu 15. Hanh vi san xuit, nhiap khau, van chuyén, buén
ban, tang trir d¢ ban hang hoa gia mao nhéan hi¢u, gia mao
chi dan dia ly

Piéu 16. Hanh vi canh tranh khong lanh manh va hanh vi

vi pham bi mat kinh doanh trong linh vwe sé hiru cong
nghiép
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THAM QUYEN XU LY VI PHAM TRONG SHCN

Viec ap dung bien phap dan su, hinh sw thuoc thiam quyén cua Toa an

1. Co quan Thanh tra KH va CN c6 tham quyén xi ly cac hanh vi vi
pham hanh chinh vé s¢ SHCN xay ra trong hoat dong SX,KD, khai
thac, quang cao, luvu thong, trir hanh vi xay ra trong XK, NK hang
hoa.

2. Co quan Quan 1y thi trweong c6 tham quyén xir Iy cac hanh vi vi
pham vé SHCN xay ra trong luu thong HH va KD thwong mai trén thi
truong.

3. Co quan Hai quan c¢¢ tham quyén xir ly cac hanh vi vi pham veé
SHCN xay ra trong xuat khau, nhap khau HH.

4, Co quan Cong an c6 tham quyen phat hlen, xac minh, thu thap
thong tin, chirng cir cua hanh vi vi pham vé SHCN va cung cap cho cac
co quan xtr ly vi pham quy dinh tai (1, 2 va 3 Piéu nay) va xir Iy cac
hanh vi vi pham vé s¢ hiru cong nghlep,

5. UBND cap tinh, UBND cap huyén c6 tham quyén xiwr ly cac hanh vi
vi pham vé SHCN xay ra tai dia phuong ma mirc phat, hinh thire xr
phat bién phap xir 1y ap dung ‘doi véi hanh vi do vugt qua tham quyen
ciia cac co quan quy dinh (1, 2 va 3 Piéu nay).
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