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GIAO DICH THUONG MAI QUOC TE

Chuong I: Cac phuong thire giao dich trén thi
trueong the gio1

Chuong II: Hop dong mua ban ngoai thuong
Chwong 111: Chuan bi giao dich, ky két hop dong
ngoai thuong

Chwong IV: T6 chutrc thuc hién hop dong ngoai
thuong

— Chuwong V: Thu mua hang xuat khau va dat hang
nhap khau

Chuong VI: Mua ban may moc thiét bi toan bd
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CHUONG I

CAC PHUONG THUC GIAO DICH
TREN THI TRUONG THE GIOI
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Tai lieu tham khao chuwong 1:

* Bit budc:

- Giao Trinh.
Luat Dan Sy 2005, Luat TM 2005, Nghi Dinh
12/2006/ ND-CP.
Cong udc Vien CISG.
Luat Pau thau 2005

* Tham khao thém:
Kinh doanh xuat nhap khau, V& Thanh Thu
Mot s6 sach vé thu tin thuong mai

Mau hop dong, mau van ban lién quan to1 gia
cong, dau gia, dau thau,..
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PHUONG THUC GIAO DICH

Phuong thire giao dich:
K/n:
+ Thu tuc, quy trinh ti€n hanh

+ Piéu kién g1ao dich
+ Thao tac va cac ching tir can thiét

=> Tung phuong thirc c6 dic diém riéng, k§
thuat tien hanh riéng.
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CAC PHUONG THUC GIAO DICH CHU YEU

Buén ban thong thwong( true tiép& gian tiép)
Buén ban doi luu

Gia cong quoc té

Tai xuat

Pau gia quoc té

PAau thau quéc té

Giao dich tai so giao dich.

Nhuwong quyén thwong mai.

Cung t&ng dich vu quoc té

Giao dich tai héi cho trién lam.
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1. PHUONG THUC GIAO DICH THONG THUONG

K/n: Thé nao 1a mot phuong thirc giao dich thong
thuong?

Nguyén tac tu do ty nguyén thoa thun trong giao
dich thong thuong

— Vi du:
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Dac diem chinh

Tru s¢ thuong mai
Pong tién st dung trong giao dich

Pham vi di chuyén ctia d6i tugng giao dich-
hang hoa

Nguon luat diéu chinh
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Phan loai:

2 loai:
Giao dich thong thwong truc tiep
Thwong nhan VN <$—— Thwong nhin Hoa Ky

Trwe tiép giao dich mb
v&i nhau

Giao dich thong thuwong gian tiép
= Thwong nhan VN Thwong nhan HK

\A Thwong nhin /

trung gian

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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A. GIAO DICH THONG THUONG TRUC
TIEP:

1. Khai quat:
K/n:

Cac bén truc tiep giao dich voi nhau, khong thong
qua nguo1 thir 3
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Uu diém, Nhuoc diém:

Uu diém:
Am hiéu, nim bat, nhanh nhay vé thi trorong
% Cap nhap dugc nhu cau, thi hieu=> Kip thoi cai tién, d6i méi
% Chu dong, nang dong
Khong phai chiu chi phi cho nguoi trung gian,
%" 101 nhuan khong bi chia s¢
Nhuwoc diém:

Cong ty phai gian trai cac nguodn luc trén pham vi thi truong rong
16m, phtre tap

Chap nhan rui ro cao hon:

@ Kho ap dung cho cac doanh nghi¢p nho; cac doanh nghi¢p
mai lan dau tham gia thi treong the gidi, chwa c¢o kinh nghiém
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2.Cac buwde tién hanh

1. Ho1 gia
2. Chao hang, dat hang
3. Hoan gia
4. Chap nhan
5. Xac nhan
— Vidu:
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1. HOI HANG- INOUIRY

e —

CuuDuongThanCong.com https://fb.com/tailieudien
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HOI HANG

Buwdc 1: Hoi hang/ hai gia ( Inquiry):

1. Khai niém:
Nim rd khai niém trén 2 phwong dién

Xét vé miit phap 1v:

b. Xét vé miit thwong mai

[La viéc nguol mua hoi nguol ban cac thong tin vé

o014 va cac dieu kién giao dich
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Budce 1: HO1 hang

2. Pic diém
Khong rang budc trach nhiém nguoi hoi
& C6 thé guri cho nhiéu ngudi
Khong bat budc vé noi dung

3. Néi dung & bo cuc thw héi hang:
Phap luat khong co qui dinh nd1 dung bat
budc. => Tuy vao nhu cau bén dua ra 101 hoi
Khong gio1 han cac no1 dung: Doi tugng( tén
hang), quy cach pham chat, so lugng, thoi gian dia

diém giao hang mong muon, phuong thirc thanh
toan, diéu kieén co so giao hang,

ongThanCong.com
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B0 cuc:

Thuwong c6 3 phan
Phan mé dau: Noi dung mang tinh nghi 1&
- Phan than :
Nguoti Vié:[ néu rd thong tin can quan tdm: Tén hang, so
lwong, chat lugng, gia,...
- Phan két :
Ngudi mua to ¥ yéu cau ngudi ban sém phuc dap
“ Chung t61 mong nhan duoc thu tra 101 cua qui ong”

Vi du minh hoa: (Xem trong tap vi du da phat, xem thém
trong cac sach vé thu tin thuwong mai)
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4. Mot s6 lwu ¥ khi tién hanh héi gia:

Khong nén boc 10 hét cac thong tin ma minh c6 nhu cau, nhat la mirc
gla ma minh muon mua. Tuy nhién cung nén tranh vong vo mat thoi
gid, nén tong hop cac thong tin trong cing mot thu.

Gur1 nhi€u=> Can nhac lua chon tot nhat.
Tranh gui qua nhiéu vi co thé gay cau ao

Ap dung héi hang/héi gia khi nao?

Ap dung trong giao dich mua ban thong thuong khi ngudi mua can biét
thong tin lién quan to1 hang hoa

Trong mot s6 tru:0’ng hop, lo1 dung tinh chat khong rang budc trach

nhiém ctia nguoi hoi, ngudi ta c¢é thé sir dung hoi hang dé: Piéu tra doi
thu canh tranh

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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BUOC II- CHAO HANG OFFER
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Bwdc 2: Chao hang ( Phat qgia) (offer)

Khai niém:
a. Xét vé mdt phap Iy:

Chao hang la mét loi dé nghi giao két
hop dong ( proposal to contract) xuat phat
tw phia nguoi ban hay phia nguoi mua ve
mot loai hang hoa cho mot hoac mot so
nguoi nhat dinh.
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Phan tich khai niém chao hang

Thé nao la “mét loi dé nghi giao két hop dong”?
Theo Luat Dan sy 2005 diéu 390

+Thé hién ré y dinh giao két

+ Chiu sy rang buoc vé loi dé nghi

- Theo cong woce Vien CISG

&
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K/N Chao hang:

b. Xét vé miit thuwong mai

Viéc mét bén thé hién 16 y dinh mua/ ban hang cua
minh.

Ngud1 ban / ngud1 mua chao ban/ chao mua hang
hoa dich vu.
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@ Khai niém chao hang

Theo quan diem cong woc Vién:

CU Vién 1980 D14
Khoan 1: Mot dé nghi ky két ﬁ,o’p dong dwoc coi la chao
hang khi thoa man hai yéu cau sau.
Cé day dui tinh chinh xdc.
Thé hié‘n ro Yy cﬁz’ cdq bén chao muon dw,o:c rang
buoc vé hop dong néu bén dwoc chao chap nhan
chao hang.

& So sanh quan diém cdng wéc Vién va quan diém cia
Luat DS VN 2005

ongThanCong.com
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2. No1 dung chao hang

Luat TM Viét Nam 1997 trwoc day
& Khong con hiéu luc
Luat Thwong mai Viét Nam 2005
& Khong co qui dinh
Luat Dan sw Viét Nam 2005 (diéu 402)
& Noi dung ciia hop dong déan su
Theo cong woc Vien 1980
& Khodan 3, dieu 19- Cdc diéu kién co ban
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Tinh huong

Honda Nhdt Ban thuwong xuyén cung cdp cdc
linh kién, phu tung chinh cua xe may cho
cong ty Honda Viét Nam. Sang nam 2008, do
nhu cau trén thi truong trong nuedc ting cao,
Honda Viét Nam givi mét thw dé nghi trong
do ndi dung duy nhdt la yéu cau phia Nhit
Bin ting s6 lwong linh kién 1én 100% so voi
2007. Vay lieu birc thur nay co phai la mot
thu chao hang hop le???
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3. Phan loai chao hang:

Can ctr vao tinh chu dong

-Chao hang thu dong ( chao hang ti€u cuc- passive
offer):

+ Khai niem:

+ wu,nhwoc diém
- Chao hang chu dong ( chao tich cuc- active offer)

+ Khai niem

+ vy, nhwoc diém
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Phan loai chao hang:

Can ctt vao bén duwa ra chao hang 1a ai, ta co 2
loai:

-Chao ban

-Chao mua
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b.1.Chao ban hang (offer):

K/ n:

Phan loai:
+ Chao ban co dinh
+ Chao ban tu do
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(i) CHAO HANG CO DINH:

< Khai niém chao ban hang co dinh:

KiIn (SGK): La viéc chao bdan mot 16 hang nhat
dinh cho mot n,czum mua duy nhat, cO neu ro
thoi gian ma n,qum chao hang bi rang buoc
trach nhiém vao loi dé nghi cua minh.

+ “...mot ngwoi mua duy nhat...’
+“.. dn dinh thoi gmn ma ngwol chao bi rang
bugc trach nhigm...

& An dinh thoi han trd 1oi
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Dac diem cua chao hang co dinh

Chi dugc chao téi mot nguodi mua duy nhat

Rang budc trach nhi€ém cua nguo1 dua ra 1o1
chao trong mot khoang tho1 gian nhat dinh-

thot1 han hi¢u luc cua chao hang.
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HUY BO

HUY BO PON CHAO HANG - HUY BO LOI
DE NGHI GIAO KET

&
S
N
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%= Hity bé don chao hang c6 dinh

Nguo1 ban Ngwoi mua

Giri thu chao hing ngdy o5
01/01/2009

DPén cung
lGc

—

Gui1 thong bao huy chao hang

Pén
trwédc

Trong moi trwéng hop, du chao hang dé la chao hang cb dinh

ongThanCong.com https://fb.com/tailieudientucntt
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% Huy bo don chao hang

Mt don chao hang c6 thé dwoc hity bé va khong thé hiy
bo khi nao?

Chao hang co dinh khéng thé hity bé khi : (Piéu 16 CU
Vién)

1. Loi dé nghi c6 an dinh thoi han cé dinh dé tra loi hodc an
dinh rang né khong thé hiiy ngang (irrevocable).

Bén dwoc chao hang co thé tin twong mot cach hop Iy la
chao hang khong the huy ngang va ben duwroc chao da hanh
déng trén co sé tin tuéng vao chao hang do.
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Quy dinh cua luat dan sy VN

Piéu 392- Luat DS- Thay doi, rut lai dé nghi giao két hop
dong

1. Bén dé nghi giao két hop dong cé thé thay doi, rit lai
deé nghi giao két hop dong trong cdc truong hop sau
day:

a) Néu beén durgc de nghi nhan dwoc thong bdo vé viéc
thay doi hodc rit lai dé nghi triede hodc cung véi thoi
diém nhédn dwoc dé nghi,

b) Piéu kién thay doi hoac rut lai dé nghz phat sinh
trong truong hop bén de nghi co néu ro vé viec dugc
thay doi hodc rit lai dé nghi khi diéu kién d6 phat sinh.

2. Khi bén dé nghi thay doi néi dung ciia dé nghi thi dé
nghi do duoc coi la dé nghi moi.
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Huy bé dé nghi giao két hop dong

Piéu 393- Luat Dan Sy-Huy bo dé nghi giao két
hop dong
Trong truong hop ben de nghi giao két hop dong
thuc hien quyén huy bo dé nghi do da neu ro
quyen nay trong de nghi thi phai théng bdo cho
bén dwoc dé nghi va thong bao nay chi co hiéu
liee khi bén dwoc dé nghi nhan dwoc thong bao
truoc khi ben dwoc de nghi tra loi chdp nhdn dé
nghi giao két hop dong.
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Tinh huong/ vi du:

Vidul

A - mot Cong ty du lich - quang cao voi khach hang Ve mot chuyén du
lich nhan d1p nam méi. A hoi thiac khach hang dit cho trude trong
vong ba ngay to1, va néu thém rang co the s€ khong con chd trong nira
sau ba ngay to1. Cau van nhu vay c6 thé dugc xem la dé nghi nay
khong thé huy bo trong vong ba ngay t6i hay khong?

Vidu 2:

A - nha budn ban d6 ¢6 - yéu cau B phuc che lai muo1 birc danh hoa
v6i diéu kién 1a congviée pha1 duoc hoan tat trong vong ba thang va
gla ca khong dugc vuot qua mot sO tlen nao do. B thong bao cho A
rang, de blet cO nén chap nhan 1oi dé nghl nay hay khong, thi B can
pha1 bat dau phuc ché mot birc tranh va s€ tra 101 cu the trong vong 5
ngay A dong ¥, va B tin vao 101 dé nghi cua A va bat dau thuc hién
cong viéc ngay 1ap tirc. A c6 thé rat lai 1oi dé nghi d6 trong vong 5
ngay hay khong?

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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(ii). CHAO HANG TU DO:

Khai niém:

Pac diém
Khong rang budc trach nhiém cua nguo1 dua ra 161 chao
C6 thé chao cho nhiéu nguo1 khac nhau

Tinh huong:

- M{t chdo hang cé thé chira dwng tat cd cdc dzeu khéan thiét yeu co
an dinh ré thoi han hiéu luc nhung néu nhw ghi chit rang viéc giao két hop
dong phu thugc vao viéc cac bén co phai dat dwoc nhirng théa thudn vé
mot so diéu khoan nhé chira dwoc dwa ra trong chao hang. Hoi day la
chdo hang c6 dinh hay tw do?

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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(iii). NHAN BIET CHAO HANG CO
PINH HAY CHAO HANG TU DO :

Cac tiéu thire nhan biét:
- Tén don chao hang.
- Co s6 viét thu.
- Noi dung cam két.
- Thoi han hiéu lyc
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(iV). TRUONG HOP AP DUNG CHAO HANG CO
PINH VA CHAO HANG TU DO:

Chao hang co dinh ap dung trong cac treong hop
Sau.

+ Khi nguoi ban mong muon thé hién mot sy cam
két chac chan.

+ Khi thi truong thudc Vé nguo1 mua.

+ Ap dung trong mot so phuong thirc giao dich dic
biét nhu dau gia dau thau

+ Dung trong vi¢c thuc hién cac hi¢p dinh, cac thoa
thuan tthO’ng mai do cac chinh phu ky két va g1a0
cho cac doanh nghiép cu thé gitra cac nude thi hanh:
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Chao hang tu do ap dung trong cac truwong hop
Sau.

+ Khi nguoi ban khong muodn rang budc trach
nhiém hoac khi ngudo1 ban muon gui chao hang to1
nhi€u nguo1 khac nhau

+ Khi thi truong thu@c ve€ nguo1 ban.

+ Khi nguoi ban muén st dung cong cu nay dé
thim do, diéu tra nhu cau thi truong (Khong co
hang ma van chao ban)

+ Khi nguot ban mudn bao vé thi truong, duy tri
mo1 quan h¢ voi khach hang trong truong hop
nguon cung b1 gian doan:

Vi du:
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B2. CHAO MUA HANG- PAT HANG

RORDERORD”RSRDERORD‘ DERORDERORDERORDERORDERORDERC
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b2. Chao mua hang (Order):

K/ n: Dé nghi giao két Hop dong, thé hién
y dinh muon mua hang cua nguo1 mua
theo mot sO di€u kién nhat dinh.

Chao hang mua thwong la chao hang cé
dinh.

(Sach GK co1 day la dat hang)
Vi du: tap ta1 1iéu da phat
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4, Dieu kién hiéu lwc cua chao hang:

Mt chao hang c6 hiéu lwc khi né dap ing dwoc 4 diéu kién:

Chii thé
Du tu cach phap 1y# Quyén kinh doanh XNK cua thuong nhan
Nghi Dinh 12/2006 ND-CP
Poi twong
DPugc phep luu thong XNK
Nghi Dinh 12/2006 ND-CP
NoOi dung
C6 cac diéu khoan theo luat dinh/ diéu khoan chi yéu

Hinh thire

Hinh thtre theo luat dinh
Luat TM 2005:

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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5. Bo cuc trinh bay mét chao hang:

6. Vidu
Xem vi du trong tap tai liéu da phat
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Bwoc 3: Hoan gia (Counter Offer/
Order ) / Mac ca

1.Khai niém:
Tra gia(BID)

Nguwoi nhdn dwoc chao hang khéng chap nhdn
hoan

toan chdao hang dé ma dwa ra dé nghi méi, dé
nghi

nay la tra gia
Hoan gia

Hoan gid la bao gom nhieu lan tra gid
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Piéu 19 Céng U'éc Vién:

Mot sy phuc dap co khuynh huong chap nhan chao hang nhung co chira
d‘u’ng nhu’ng diem bo sung, bét di hay cdc sika doi khdc thi dwoc coi la
mot sw doi chao hang va cau thanh mot hoan gia.
Tuy nhien mot sy phuc dap co khuynh hudéng chdp nhdn chgo hang
nhung co chita dyng cac diéu khoan bo sung hay nhirng diéu khoan khac
ma khong lam bién doi mot cach co ban ndi dung cua chao hang thi
diroc coi la chdp nhdn chao hang, trir phi nguoi chao hang ngay Idp tirc
khong biéu hzen bang mieng dé phan doi nhitng diém khdc biét @6 hodc
gui thong bdo vé sy phan doi ciia minh cho nguoi dieoc chao hang.Néu
ngueoi chao hang khong lam nhw vy thi hop dong sé dwoc thanh Idp va
noi dung cua no sé la noi dung cua chao hang voi nhitng sua doi néu
trong chdp nhan thu chao hdng

Cac yeu t6 bo sung hay sua doi lién quan dén cdc diéu khéan chii yéu:
gia ca, thanh toan, pham chat, so luong, dia diém va thoi han giao hang

pham vi trach nhiém cia cac bén hay dén sy gidi quyét tranh chdp thi
deQ’C coi la nhitnh diéu kién lam bién doi mot cach co ban noi dung cua
chao hang.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Counter — Offer/Order

Piic diém cia hoan gia:

-C6 thé xuat phat tir phia nguoi ban hay phia nguoi
Mua

- Lam thay d6i mot hodac mot s6 ndi dung co ban cua
chao hang trudce

- Lam v0 hi¢u chao hang trudce
-Cau thanh moét chao hang mo1
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3. N§i dung, bo cuc ciia mot thw hoan gia:

Phan m¢ dau: Cam on ve€ thu d€ nghi cua bén
Kla.

Phan noi dung chinh: Trinh bay cac diéu kién
khong phu hop véi cong ty minh, cac diéu kién
chua/khong hop 1y trong ban dé nghi va dé xuat
cac diéu kién theo y minh.

Phan két thiic: Mong nhan dugc hoi am cua bén
Kia

4. Vi du: (Xem trong tap vi du da phat)
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Buéc 4: Chap nhan ( Acceptance)

K/N:

Chép nhin dé nghi giao két hop dong

(P 396- Luat dan su)
Chap nhan dé nghi‘ g1a0 két, hop dong 1‘2‘1 su tra ‘
161 cua bén dugc dé€ nghi do1 vol bén dé nghi vé
viEc chép nhan toan bo nd1 dung cua dé nghi.

2. Phan loai:
- Chdp nhén vé diéu kién:
- Chdp nhdn cé diéu kiénl cé bdo lwu


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

3. Hi¢u lwe cua chap nhan:

+ Phai dwoc chinh nguoi nhan gid cudi cung chap

nhan

+ Phai duoc chcfp nhan ma khong co sy phu thuoc

vao mot vai buoc tiep theo ma bén chao hang va

bén nhan chao hang phai thuc hiéen.

+ Phai chd’p nhan trong thoi han hieu lyc cua chao
—hang

+ Chdp nhdn phdi dwoc truyén dat dén ngueoi phat

ra de nghi

+Phai c6 cac hinh thirc ma phap luat yéu cau
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4. Thu héi, hiiy bé chap nhan-
Cong uwdc Viéen
Luéat dan sw 2005- Piéu 400
Rut lai thong bao chap nhan giao két hop dong
Bén dwoc dé r{gh,i giao két hg’p dong go' théim?t lai
thong ,bdo chap nhan giao két hop dojng, néu {héng bdo
___ nay den truoc hoac cg‘mg VOi thoi diejm bén d“é nghi
nhan duoc tra loi chdp nhan giao két hop dong.

5. Hinh thitc ciia chap nhan:
6. Vi du:
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Buoc 5. Xac nhan mua ban hang hoa
Confirmation

1.Khai niém/ y nghia:
Xac nhan la1 cac thoa thuan
C6 gia tri nhu mot hop dong
2.Phan loai:

-Xac nhan ban hang

-Xac nhan mua hang
3.Hinh thirc ciia chap nhan
4. Vi du:
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Y nghia cua cac bwoc giao dich

Cac budoc giao dich:Hoi gida, Chao hang, Dat
hang, Hoan gid, Chap nhdn, Xdac nhdn thwong la
thu tuc cua dam phan gzu’a cac bén trong giao
dich thwong mai quoc te.
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THOA THUAN PAT PUQC

Muc tiéu —

Iy tuong

\ Muyc tieu

ch@p nhan Juoc
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Tinh huong thio luén:

- Chao hang +Chap nhan chao hang=
Hop dong da du:oc giao két?

Mot chao hang c6 dinh khong ghi rd
tho1 han hiéu luc thi tho1 han s€ can cur
vao dau?

Mot ngud1 chao ban ¢6 dinh. Nguot
mua sau khi hoan gia chao hang d6 lai
thay d6i y dinh va chap nhan lai thu
chao hang ban dau. Vay hop dong da
duoc giao két?

4
QUESTIONS
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B. TRUNG GIAN THUONG MAI
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B. GIAO DICH QUA TRUNG
GIAN:

1. Khai niém

Picu 3 khoan 11 Luat Thuong mai Viét nam nam 2005 quy dinh: “Céac
hoat dong trung gian thuong mai la hoat dong cua thuong nhdn dé
thuwe hién cdc giao dich thwong mai cho mot hodc mét so thwong nhan
diroc xdc dinh, bao gém hoat déng dai dién cho thu’ong nhdn, moi gioi
thuwong mai, uy thac mua ban hang hoa va dai ly thuwong mai”

Thuong nhan VN Thuong nhan Phap

Thwong nhan trung gian

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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2. Ban chat va dac diém

Ban chat:

Trung gian thuong mai 1a thwong nhan thuc hién cac
giao dich thwong mai cho mgt hoac mot s6 thwong
nhan khac dwogc xac dinh theo su uy thac.

— Nguwoi hanh dong theo sw uy thac
Piic diém:
Trung gian thwong mai la cau noi giiva san xudt va tiéu
dung, cau noi gitta nguoi mua va nguoi ban.
Trung gian la nguoi hanh dong theo sy uy thac
Tinh chat phu thuéc

Moi quan hé gitka nguoi uy thdc va trung gian_thuong
mai la mot moi quan hé hai chiéu phu thudc lan nhau.

4. Loi nhuan bi chia se

=>Uu, nhuogc dlem cua trung gian thuong mai:

longThanCong.c hp//fb m/tailieudientucntt
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Uu nhwoe diém

P6i voi bén uy thac:
Uu
Tan dung dwoc kinh nghiém, co s¢ vc
Chia sé rui ro
Nhuwoc
- C6 thé bi chiém dung von
Phai chia sé 1¢i nhuan
Mit tinh chu dong trong vi¢c thich rng vai
thay doi, phan hoi tir TT
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3. Piéu kién dé tré thanh trung gian
thwrong mai:

=> Co s0, tiéu chi lya chon cac trung gian thuong mai:

Tinh thong nghi€p vu
Co6 kha nang tai chinh.
C6 co s vat chat dé dam nhiém nhiém vu trung gian
Co uy tin trén thi truong.

_ Trong moi I‘Tnh vuc, nganh nghé khac nhau thi can c
thém cac di€u kién khac mang tinh daf}c thu nhu dai ly
lam thu tuc hai quan, mo61 gioi bao hiém...

La thuong nhan theo quy dinh cua phap luat
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4. Cac loai hinh trung glan trong
thuwong mai quoc té

Theo cdch phén loai ciia VN: Theo cach phan
(Ludt TM 2005) loai cua theé gi61
Dai1 dién cho thwong nhan ( D141-
149)- representative Mo1 gidi
Moi gid1 (D150-154)- broker Dai ly

- Uy thdac mua ban hang hoa (B
— | 155-165) indent
-bai Ly (b 166-177) agent
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4. Cac loai hinh trung glan trong
thwong mai quoc te

4.1. Cach phan loai ¢ Viet Nam:
Can cwr vao Luat Viét Nam.

Luat thwong mai Viet Nam 2005, chuong 5, tur
diéu 141 dén diéu 177 co dua ra cac qui dinh vé
hoat dong trung gian thuwong mai, theo do, trung
gian thuong mai bao g@)m: DPai1 dién thuong mai,
Moa1 gi161 thuong mai, Pai ly thwong mai, Uy thac
mua ban hang hoa
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Trung gian trong thwong mai

1. Pai dién cho thwong nhan ( representative):

K/N: Piéu 141, Luat TM 2005: Pai dién cho thwong nhan la
viéc mot thuwong nhan nhan uy nhicm ( goi la bén dai di¢n)
cua thwong nhan khac ( goi la bén giao dai dién) dé thuc
hi¢n cac hoat dong thuwong mai voi danh nghia, theo sw chi
dan cua thwong nhan do va dwoc hwong thu lao vé viéc dai
dién.

2. Moi gioi thwong mai ( brocker)

K/N: D.150 - Luat Thuong mai 2005: Moi gioi thuwong mai
la hoat dong thuong mai , theo do mot thwong nhan lam
trung gian (goi la bén moi gioi) cho cac bén mua ban hang
hoa , cung ung dich vu (goi la bén duoc moi gioi) trong viéc
dam phan, giao két Hop dong mua ban hang hoa, dich vu va
duoc huong thu lao theo Hop dong.

ongThanCong.com
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Dac diem cua moi gioi

Quan h¢ gitra nguo1 uy thac va mo1 gion dua
trén sy uy thac tung lan chtr khong dua vao
hop dong dai han

Nguo1 moi gio1 khong dirng tén trong hop
dong.

Ngu:m mo1 g10’1 khong dai dién cho quyen lo1
ctia bén ndo, co thé an tién thu lao tir ca 2.

Nguo1 mo1 giol khong tham gia vao vi¢c thue
hién hop dong gluza cac bén tru tru’O’ng hop
du:O’c bén moi gidi cho phép biang gidy ty

CuuDuongThanCong.com
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Trung gian trong thwong mai

3. Uy thac mua ban ( indent), Diéu 155

K/N: Uy thac mua badn hang hod la hoat dong thuong
mai, theo dé bén nhdan uy thac thwe hién viéc mua ban
hang hoa voi danh nghza ciia minh theo nhitng diéu kién
da thoa thuan voi bén uy thdc va dwoc nhan thu lao uy
th‘élcﬁ => Ngwoi nhdn uy thdc hoat déng nhdn danh
minn.

4. Dai ly thwong mai ( agent), Di¢u 166
K/N: Pai ly thwong mai la hoat dong thuong mai, theo do
bén giao dai ly va bén nhan dai ly thoad thudn viéc bén
dai Iy nhan danh chinh minh mua, ban hang héa cho bén
giao dai ly hoac cung wng dich vu cua bén giao dai ly
cho khach hang de huong thu lao.
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> Nguoi dai ly dugc dirng tén trong hop dong

» Quan hé giira ngwoi dai ly va ngwoi giao dia ly
thwong la quan hé€ hgp dong dai han

> Bén giao dai ly 1a nguoi chi sé hitu vé hang hoa
hay tién té da duoc giao cho nguwoi dai ly.
P170 Luat TM 2005: Quyeén sé hiru trong dai ly
thwong mai
Bén giao dai ly la chu so hitu doi voi hang hod
hoac tién giao cho bén dai ly.
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Nghi dinh 12 quy dinh cac hoat dong
dai ly voi nwdc ngoai

Nghi dinh 12/2006/ND-CP,Diéu 21 dén diéu 24
Quyén dugc lam dai ly mua ban cho thuong nhan nuéc ngoai cua thuong
nhan VN
Thanh toan tién ban hang dai Iy cho thwong nhan nuge ngoai ( bang VND,
Ngoai t¢, Hang hoa)=> tuan theo quy dinh chung vé ngoai hoi cua
NHNN
Thuong nhan 1am dai Iy mua hang phai yéu cau thuong nhan nudc ngoai
chuyén ngoai té€ tu do chuyén doi qua ngan hang dé mua hang theo hop
dong dai ly.
Nghia vu vé thue:

Hang hoa mua ban phai chiu thu€ va cac nghia vu tai chinh khac

Thuong nhan VN c¢6 trach nhiém diang ky ké khai ndp cac loai thué va céac
nghia vu tai chinh khac
-Thu tuc xuat nhap khau hang dai ly: Phai lam nhu hang xnk binh thuong

-Tr4 lai hang dai ly: Hang hoa thudc hop dong dai 1y ban hang tai VN s&
duoc tair xuat néu nhu khong ti€u thu duoc tai VN. —S¢€ dugc hoan thué

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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An example of Agent system

NOKIA MOBILE PHONE DISTRIBUTION NETWORK
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4.2. Cach phan loai trén thé giéi

Trén thé gidi thong thuong nguoi ta chia
trung gian thuong mai thanh 2 loai chinh:
e M0O1 g101
* Dai ly.
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4.2.1. Dai ly:

1. Khai niém
Pai ly la tw nhién nhdn hodac phap nhan tien hanh
mot hay nhieu hanh vi theo suw uy thdc cua nguoi
uy thac ( principal). Quan hé gitta nguoi uy thac
voi nguoi dai ly la quan hé hop dong dai ly. (
SGK)
Phap nhan:

-Co cdu t/c chat ché

-Tai san doc lap

-Nhan danh chinh minh tham gia vao cdc quan hé pl

* Theo cach dinh nghm chung trén tg, khai niém dai ly trén
thé gidi bao gom ca cdc logi hinh trung gian nhw Dai
dién thwong mai, Uy thac mua bén theo lugt TMVN 2005

ongThanCong.com com/tailieudientucntt
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Phan loai dai ly

Tuy tung can cu ma co cdc cach phan loai khdac nhau:
Phéan loai 1: Cén cit vio ndi dung moi quan hé giira
ngwoi uy thac va dai ly

Dai ly thu uy ( Mandatory):

Dai Iy hoa hong ( Commission Agent)

Dai ly gui ban

Dai ly bao tieu/ Dai ly kinh tiéu ( Merchant agent)

Chay: Hoat dong trén danh nghia cua ai (co dwoc nhan danh
chinh minh tham gia ky két va thuc hién hop dong mua ban
hang hoa hay khong?), Hoat dong dwa trén chi phi cua ai?
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Phan loai dai ly

1. Dai ly thu uy ( Mandatory):
K/N:
La ngu"o"i dai ly duoc chi dinh hanh déng thay cho nguoi
uy thac voi danh nghia va chi phi cua nguoi uy thac.
thuwong la % tri gid lo hang hay mét khodn tién nhat dinh.

—Ngudi dai 1y nay giong nhu ngudi dai dién cho thuong

nhan theo quy dinh trong LLuat Thuong mai Viét Nam
2005.

D/D:

Thuc hi€n cv mang tinh su vu

Khong phai chiu trach nhi€ém vo1r HD.
Khong dc dung tén trén HD.
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2. Pai Iy hoa hong ( Commission Agent)

KIN:La dai ly nhan danh minh, voi chi phi cia
newol uy thac de mua ban hang hoa hay cung wng

dich vu theo gia do nguoi uy thac quyét dinh cho
khach hang va duwoc hirong tien hoa hong tuy theo
khoi lwong va tinh chdt cong viée dwoc giao.

dai ly

Theo quy dinh cua Nha nuéc Viét nam
s€ thay mat nguo1 uy thac glao dich ky két

hop dong v4i khach hang cta nguoi uy thac va

duoc |

huong tién hoa hong. Muc hoa hong duoc

tinh theo ty 1¢ phan trdm trén gia mua, gia ban

hang |

hoa hay phi cung g dich vu.
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Commission Agent

Daic diem:

-Dugc ding tén trén HD MB, tham gia vao qua trinh
t6 chirc thue hién HE

- Hoat dOng dua trén chi phi cua nguoi1 uy thac. Thu
lao thuong 1a % (g1a, doanh thu)

© Hinh thire dai ly nay & Viét Nam pho bién 1a
hinh thirc iy thac nhap khau, iy thac xuat
khau.
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3. Dai ly gui ban

K/N:

Dai ly gwri ban 1a mot loai dac biét cua
dai ly hoa hong. ( hoat dong vai danh
nghia cua minh nhwng v¢i chi phi cua uy
thac).

Viéc gur1 ban hang hoa hién nay rat
thong dung trong thuwong mai no1 dia cling
nhu trong thuong mai quoc te. Nguoi dai ly
s¢ dugc uy thac ban hang tir kho ctia minh
ra thi truong, dé lam duoc viée d6 nguoi uy
thac phal van chuyén hang hoa dén kho cua
nguoi dai 1.
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Dai ly gwi ban

Loai dai1 1y nay ra doi do nhirng nguyén nhan sau:

(1)

(v)

Hang hoa c6 tinh chat dic biét (hang tuoi song, hang
can co trén thi truong dé nguol mua lua chon...)

Gia ca thi truong, tién t€ bi€n dong manh

Hang hoa kho ban

Nguod1 uy thac can ti€u thu nhanh thi viéc gir1 ban sé
giup cho luu thong hang hoa nhanh hon.

Trong loai hinh dai Iy nay nguoi uy thac sé phai chiu
thém phi van chuyén dén kho cua nguoi dai ly, chi phi
cham soc, nuoi duwong hang hoa. Ngwoi dai ly phdi co
kho tang bén bai, doi ngil ban hang, co trach nhiem
cham soc hang hoa quang cao gioi thieu hang.. .Do tinh
chat giri ban nén trong hop dong cdc bén can quy dinh

thét cu thé nghia vu va trach nhiém va chi phi cdc bén
phdi ganh chiu.

ongThanCong.com https://fb.com/tailieudientucntt
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4. Dai ly bao tieu/ Dai ly kinh tiéu
Merchant agent)

K/N:

Pai Iy hoat dong mua ban tron ven mot khoi lu:ong hang
hoa hodc cung ung day ¢a mét dich vu. Mtc thu lao ma ngu’m
dai 1y bao tiéu dugc hudng 1a mirc chénh 1éch gia gitra gia
mua, gia ban, gia cung ung dich vu cho khach hang so vo1 gia
do bén uy thac an dinh cho bén dai 1y. Mirc chénh léch nay sau
khi trir di1 cac chi phi cua nguoi dai 1y s€ 1a 1g1 nhuan cua
nguol dai 1y, do do néu anh ta td chirc tot nghi€p vu s€ lam
tang thu nhap va nguoc lai.

Day la hinh thirc da1 ly dyoc wa chudng do nguo1 uy thac tranh dugc
ton dong von ma van khong ché duoc nguoi dai 1y, nguoi dai 1y thi chu

——  d0ng trong viéc t6 chirc kinh doanh.

Pic diém:
La ngwoi dai ly hoat dong véi danh nghia va chi phi cua nguoi
dai ly/cua minh.
Trach nhiém cua DPai 1y Kinh ti€u 1a cao nhat!
©Tai Viet Nam cac dai 1y xang dau, xi mang thuong to chirc theo hinh thirc
dai ly nay.

uDuongThanCong.com https://fb.com/tailieudientucntt
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Dai ly
- Pai ly thu uy
(mandatory)

- Pai 1y hoa hong
(commision agent)

- Pai ly bao tiéu
(merchant agent)

PHAN LOAI

Danh nghia
- nguoi uy thac

- chinh minh

- chinh minh

Chi phi
- nguoi uy thac

- nguoi uy thac

- chinh minh

Tién thu lao

- moOt khoan tién

- % kim ngach

- chénh Iéch gitra gia
ban va gia mua

CuuDuongThanCong.com

https://fb.com/tailieudientucntt
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Phan loai 2 :
Can cwr vao pham vi quyén han cua ngwoi dai ly

+) Cian ctr vao pham vi quyén han ctia nguoi dai 1y
Pai ly toan quyén
Tong dai 1y (General Agent):
Dai ly thuong:
Dai ly dac biet (Special Agent
Pai ly doc quyén
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PHAN LOAI

Pai ly toan quyén (Universal Agent): Dugc phép
thay mat nguo1 uy thac lam moi cong viéc ma nguoi
uy thac lam.

Tong dai 1y (General Agent): Puoc 0y quyén 1am
mét phan viéce nhat dinh cta ngudi Gy thac nhu t6
chitc mot hé thong dai 1y truc thude dé thuc hién viée
mua ban hang hoa, cung ing dich vu cho bén uy thac
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Dai ly thwong: La ngudi dai ly dugc nguot uy thac giao
quyén mua ban hang hoa hay cung tng dich vy, nhung
ngudi uy thac cling ¢ thé giao mot quyén tuong tu cho
bén thir ba hay tu minh thuc hi€n cong viéc. Viéc lam nay
ctia nguoi uy thac sé anh huong dén quyén loi ciia nguoi
da1 1y, nén hinh thirc nay it dugc ua chudng

Dai ly dac biét (Special Agent): Duogc uy thac thuc hién
mot viéc cu thé nhat dinh va Hop dong chi ¢ hiéu luc doi
vO1 cong viee do.

Vi du nhu viéc ty thac mua day chuyén san xuat 0 ciing
may tinh sach tay vo1 gia va cac diéu kién g1a0 dich cu thé
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PHAN LOAI

Pai ly doc quyén

La nguoi dai 1y duy nhat dwec quyén nhan uy thac
mua ban hang hoé hay cung ung dich vu ta1 mot thi
truong nhat dinh trong mot khoang thoi gian nhat dinh.

Trong thuong mai quoc té ngudi ta con phan biét
gitra dai1 ly duy nhat va dai ly doc quyén:

—— - Pai Iy duy nhat (sole agent)
- Pai ly doc quyén (exclusive agent)

©( Vé ban chat loai dai Iy nay cé thé la dai ly hoa hong
hay dai [y bao tieu) .
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PHAN LOAI

Phdn logi 3 Phan loai 4

Can ctr vao linh vuc hoat 1 .
dong ctia dai 1§ DPai ly mua hang
- Pai ly xuat khau
- Pai ly nhap khau DPai ly ban hang

- Pai ly giao nhan

- Pai ly van tai

- Dai ly lam thu tuc
hai quan
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5. HOP PONG PAI LY

1. Hinh thec:

Luat thuong mai 2005 quy dinh rd, hop dong
dai dién, uy thac, dai ly phai 1ap thanh van ban
hoac twong dwong

2. Noi dung

____ 3. Diéu kién hiéu luc:
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Hop dong dai ly

Noi dung hop dong

> Phan mé dau tic 1a phan giéi thiéu, bao gom: co s&
ky két hop dong, cac bén trong h0’p dong, ngum dai
dlen dia chi giao dich, dién thoai dién tin, tén ngan
hang”.

> Ngay hiéu lue ciia hop dong va ngay hét han.

» San pham, mat hang : 7én hang, so luwong, chat
lwong, khoi lwong ban duoc,...

» Khu vwe lanh tho. — Rdt quan trong, cdac bén
thwong hay queén
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N§i dung hop dong dai Iy

> Quyén va nghia vu ctia bén dai Iy — Cén cir dé xdc dinh
thu lao.

» Quyén va nghia vu ciia bén uy thac

» Gia ca— 3 cdch xdc dinh gida: Gia trin, gid san, khung
gia.

» Thu lao va chi phi — Tinh gop hay boc tach tieng chi
phi, thu lao?!

»Thanh toan : Phwong thirc, thoi han, dia diém thanh
toan,...

> Thanh ly hop dong, cac quy dinh vé cham dit hop
dong.

» Chir ky cac bén
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N§i dung hop dong dai ly

Vi du vé hop dong dai 1y

Luu y: Khi soan thao hop dong dai Iy voi doi tac
nudc ngoai chu y cac diéu khoan sau:
Pham vi hoat dong
Giao nhdn, cung ung hang
Thanh toan
Nguén ludt diéu chinh
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BROCKER-MOI GIOI THUONG MAI

The EEIE:l_
Broker



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

4.2.2. Moi gioi

Khai niém:

Giong nhu quy dinh ctia luat thwong mai VN 2005

Chtrc niing, nghia vu& quyén han ciia méi giéi
( xem luat thwong mai 2005)

Piic diém:

Hop dong méi gidi



file:///E:/Lecture of IBT/CHUONG 1- GDTM 2009/sample contract/15.HD MOI GIOI TM.doc
http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

MOT SO MAU HOP PONG

Hop dong dai dién thuong mai

Hop dong uy thac xuat nhap khau
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CAU HOI

Pai dién thuong mai giong hinh thurc
dai 1y nao?

Cac loai trung gian thuong mai nao
coO thé dirng tén trén hop dong mua
ban hang hoa?

0

Wittty

Quyén cua dai1 dién cho thuong nhan
nude ngoai tai VN, so sanh véi quyén
cua chi nhanh thuwong nhan nuéc
ngoai- Chuong 3- Luat thuwong mai

H
QUESTIONS
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II. COUNTER TRADE

MUA BAN POI LUU
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II. PHUONG THUC MUA BAN DOI LUU
( Counter- Trade)

@ Tw nghién cuu sach giao khoa

1. Khai niém

Budn ban doi leu la mot phwong thire giao dich trao doi
hang hoa, trong do xudat khdu ket hop chat che voi nhap
khdu, nguoi ban dong thoi la nguoi mua, lwong hang
giao di co gid tri twong xung voi lwong hang nhdn ve.
Mua bin doi lvu/ Mau dich déi lwu/ Thwong mai doi lwu
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Nguyeén nhan ton tai va phat trién

- Khac phuc su thiéu, hut \(é ngoai t¢ g‘Ié nhap lghéu
cac mat hang thiét yéu nham phat trién kinh t€ va
nang cao do1 song ( thuong ¢ cac quoc gia tre tuol
mo1 gianh duge doc 1ap)

- Pap rng nhu cau nhap khau nguyén vat li¢u phuc
vu cac nganh cong nghiép trong nudc

- Hinh thire nay giup cac thuong nhan han ché
giao dich ngoai ho1 trong khi Chinh phu ap dung
ché do quan ly ngoai ho1 chat ché.

- Ap dung trong thot ky chién tranh lanh budn ban
trao do1 gitra 2 nhom nuoc tu ban va xa ho1 chu
nghia b1 han ché.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2.Dac diem

Nguoi b?,n chinh la nguo1 mua, ngudi
nhap khau chinh la nguo1 xuat khau.
Quan tam dén 214 tr1 st dung hon la
g1a tr1.

Pong tién lam chirc ning tinh gia

DPam bao su can bang
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Dam bao su can bang

Can bang v€ mat hang
Can bang ve gia ca:

Can bang ve€ tong tr1 gia hang giao

Can bang vé cac diéu kién nhu dinh gia,
diéu kién giao hang ( FOB-FOB, CIF -
CIF)

wVidu:
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NOTE:

Buon ban doi luu gitta cac nuoc dang phat trien
Voi cac nuoc phat trien co thyc sy can
bang???!!!

Nuée dang phat trién: Giao nguyén nhién vit
lieu

Nuée phat trién: Giao san pham céng nghiép,
cong nghe,...

-Xu thé gia canh keo trong thu’ong mai quoc té

cho ta biét bat loi sé nghiéng vé bén nao trong
dai han ?
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3. CAC LOAI HINH TRONG
BUON BAN POI LUU
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Industrial/Commercial countertrade

Countertrade
Industrial /\‘ Commercial
Countertrade Countertrade
Barter Counterpurchase
Evldenc; Bilateral
Accounts Clearing Swaps Switch
Offsets Buybacks
Fuall Partial
Compensation Compensation
Direct Indirect
Offset Offset
Export Cooperative

Processing Ventures

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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1. Nghiép vu hang doi hang ( Barter)

K/N: Hai bén trao doi truc tiép véi nhau nhitng
hang hoa co gid tri twong duong, viéc giao hang
dién ra hau nhw dong thoi. Trong nghiép vu
hang doi hang coé dién dong tién khéng duwoc
dung dé thanh téan va chi ¢é hai bén tham gia.
Con ngay nay co thé dung mét phan tién dé
thanh todn thwong vu va cé thé c¢é den 3, 4 bén
tham gia— Hang doi hang phitc tap.

— Ddy la nghiép vu co ban nhat, ra doi sém nhat
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Cac van dé dang quan tam ciia nghiép vu nay la:
- Thur nhdt, giap cac bén tiet kiém ngoai t€ manh.
- Thur hai, hang hoa htru hinh 1a d61 tugong trao doa.
- Thir ba, can bang can can thuwong mai va co tac_
dung can bang can can thanh toan quoc té cuia moi
nuoc.
- Thir tw, thoa man nhu cau ctia nhau bang hang hoa
ma khong phai tién té.

—— " - Thu nam, phu’c tap | hon budn ban thong thuong. Cac

bén vira phai c6 nguon hang xuat khau vira phai lo
cho tiéu thu, rdi ro 16n.

- Thur sau, wu the cua cac bén no1 chung 1a can bang.

uuDuongThanCong.com https://fb.com/tailieudientucntt
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2. Nghiép vu bu trir ( Compensation)

KIN: Hai bén trao doi hang hoa voi nhau trén co
so ghi tri gia hang giao va hang nhdn dén cuoi
ky han, hai bén méi doi chiéu soé sdch, so sanh
gitra tri gia hang giao voi tri gia hang nhan. Néu
sau khi bu tru tién hang nhw thé, ma con so dw
thi s6 tién d6 duoc giwr lai dé chi trd theo yeu cau
ciia bén chii ng vé nhitng khéan chi tiéu ciia bén
chu no tai nuwoc bi no.

— N0 la hinh thirc phat trién nhanh nhat cua
budn ban d6i luu. Hop dong bu tru co thé duoc

ky két cho thoi gian dai (c6 khi dén 10 hay 20
nam).
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Xét theo thoi han giao hang doi luu

Bu tru theo thuc nghia
Bu tru truoc
Bu trur song hanh
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Xét theo sw cdn bang giiva tri gid
hang giao va tri gia hang doi luu

Bu trir toan phan

Bu trir mot phan

Bu trir bang tai khéan bao chimg Escow
account
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- Thir nhat, chu yeu c6 su tham gia gilla nuoc
phét trién va nudc dang phat trién. Luong hang
d6i luu thé hién ro trinh do phat trién cia nudc
xuat khau va nhap khau.

- Thir hai, thi truong chu yéu thudc vé nudc phat
trién. Cac nudc phat trién chu dong hon trong
khau thanh toan.
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3. Nghiép vu buon ban co thanh toan
binh hanh (Clearing)

KI/IN: La loai hinh ma hai bén thoa thuan
chi dinh ngan hang thanh toan. Ngdn hang
nay mo tai khoan, goi la tai khoan clearing,
dé ghi chép tong tri gid hang giao nhdn cia
moi bén. Sau thoi gian quy dinh, ngdn hang
mdéi quyét téan tai khéan clearing va bén bj
no ( tikc nhdn nhiéu ma giao it) sé phdi tra
khoan no boi chi.
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Nghiep vu buon ban co thanh toan

binh hanh

Co hai hinh thwec:

Binh hanh cong cong (Public clearing) trong do
chu thé 13 hai (hodc nhiéu) Nha nudc, ngan hang
giir tai khoan clearing 1a ngan hang quoc gia & mot
trong har nuoc hoac ¢ ca hai nude.

Binh hanh tw nhan (Private clearing) trong do
chu thé 13 hai (hodc nhiéu) doanh nghiép, ngan
hang gitr tai khdan clearing 1a bat ky ngan hang
nao do hai bén thoa thuan chi dinh
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4. Nghiép vu mua doi luu
( Counter- Purchase)

KI/N: Mot ben gzao thzet bi cho khach hang cua minh va,
dé doz lai mua san pham cong nghzep ché bzen ban thanh
pham, nguyén vdt liéu véi tri gia > tri gid thiét bi.

Luuy:

- Thir nhat, uu thé thi truong khong can bang. Mot bén can
ban hang (may moc thiét bi, cong ngh¢) nhung bén kia lai
khong c6 ngoai t¢ ma phai dung hang dé tra.

__= Thu hai, hinh thirc nay giap cac nudc ngheo ¢ thé xuat
khau dugc hang hoa chat lu'ong thap, thiéu strc canh tranh
ma van tiét kiém duogc ngoai té.
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- Thir ba, ¢6 su di chuyén doi luu cia hai
dong hang hoa ky thuat cao va hang hoa ky
thuat thap.

- Thir tw, 161 cudn cac nudc phat trien lam
an véi cac nude dang phat trién hoic nudce
phat trién cao hon 1am an v&i nudc phat
trién thap hon.

- Thir ndm, cac nudc dang phat trién 1a
ngudi ban hang dbi luu, ho ¢6 thé manh cua
con ng.

ianCong.com https://fb.com/tailieudientucntt
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5. Nghiép vu mua lai sdn pham (buy- backs)

KIN: Nghiép vu nay thwong tién hanh
trong viéc chuyén giao cong nghé, trong
do bén cung cd’p thiét bi toan bé, va/hodc
sang ché hodc bi quyét ky thudt ( know -
how) cho bén khac, doA‘ng thoi cam két mua
lai nhitng san pham do thiét bi hodc sdng
ché hodc bi quyét ky thudt dé ché tao ra.
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- Thir nhat, hang mua lai dugc xuat khau
sau khi nhap khau hang may moc thiét bi,
cong nghé. Piéu nay co ngh1a 1a bén ban
hang ky thuat cao phai c6 kha nang tai
chinh dé cap tin dung va dé chiju rai ro dau
tu.

- Thur hai, hang hoa v0 hinh cing tham gla
budn ban doi Iru. Cac hang hoa vo hinh nay
c6 thé la: bi quyét k¥ thuat (knowhow),

sang ché, tai licu...
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- Thur ba, co su tham gia cua ngan hang. Do day la
nghiép vu tin dung trung va dai han, doi tuong thu
no la san phém, no bao gém tr1 g1a von dau tu va
14i vay, cho nén rui ro chu yéu do bén dau tu dam
nhan. Pé thuan loi thi can ¢ su tham g1a cua cac
ngan hang. Ngoai hop dong thuwong mai, cac L/C
xuat nhap khau s& dam bao cho cac nha dau tu
trude rui ro c¢6 thé xay ra, dong thoi con gitip nha
dau tu tim kiém thi truong va giai quyét no.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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6. Giao dich boi hoan ( offset)

KIN: La giao dich ma nguoi ta déi hang
hoa va /hoac dich vu ld’y nhirng dich vu va
wu hué ( nhw wu hué trong dau tw hay gitip
do ban san pham).

Giao dich nay thuong xay ra trong linh vuc
budn ban nhitng k¥ thuat quan su dat tién
trong viéc giao nhiing chi tiét va cum chi
tiét trong khudn kho hop tac cong nghiép.
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- Thir nhat, c¢6 thé dung hang hoa hiru hinh 1an vo
hinh vao buon ban don luu.

- Thir hai, cht yéu dugc thuc hién giita cac nude phat
trién vo1 cac nude dang phat trién.

- Thir ba, d6i tugng giao dich c6 thé gom cac dic
quyéen the hién trén van ban. Cac cong ty nudc ngoai
khi tham nhap thi trerong rat can cac quyén lg1 kinh
doanh nay.
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- Thir tu, cac nude co sy rang budc nhu cau lan
nhau. Mot bén can tham nhap thi trudng con mot
bén mudn tim kiém thi truong. Ho thoa mén nhu
cau cua nhau qua giao dich nay va lam cho qua
trinh toan cau hoa phat trién.

- Thir ndm, cac nude dang phat trién c6 thé lgi
dung nghiép vu boi hoan dé bién cac han ché
thanh loi ich thiét thuc. C6 thé mo rong danh muc
cac du an thu hut von dau tu nudc ngoai thay vi
quy dinh c4c danh muc du an dau tu c6 diéu kién
hodc yéu cau cac nha dau tu nudc ngoal khi muon
dau ta 100% von phai nhap khau mét s6 hang cua
Viét Nam...

uuDuongThanCong.com https://fb.com/tailieudientucntt
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7. Nghiép vu chuyén no (Switch):

K/N: Bén nhdn hang khong thanh toan ma
chuyén khoéan no vé tién hang cho mot bén thir
ba dé bén thir ba nay trd tién. Thuong dwoc dp
dung trong trieong hop khi nhdn hang doi luu
khong phu hop voi linh vuc kinh doanh cua minh
c6 thé ban di.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

- Thir nhat, rat phtic tap do c6 nhiéu bén tham gia
va viéc chuyén nhugng cac chimg tir sé hitu hang
hoa dé g1a0 nhan hang chiu su diéu chinh cua
phap luat thwong mai, dan su ctia nhiéu nudc vi
thé dé co xung dot..

- Thir hai, tiét kiém duoc chi phi thanh toan cho
cac bén do sir dung nghiép vu ky hau chuyén
nhuong va khong ché chung tir hang hoa.

- Thur ba, Bén nao giao hang trudce thi chiu rui ro
nhiéu hon bén khéc.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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5. Hop dong trong budn ban doi luu

a. Hinh thuc: SGK

b. Noi dung: SGK

¢ Diéu khoan cac bien phap dam bao thuc
hien hop dong

- Dung thu tin dung d6i (g (reciprocal letter
of credit):
Dung ngudi thir 3 khong ché

- Dung tai khoan dic biét & ngan hang dé
theo do1 viéc giao, nhan hang:

- Phat:
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BIEN PHAP PAM BAO

DUNG THU TIN DUNG POI UNG
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LETTER OF CREDIT

Thu tin dung / Tin dung thu la gi? UCP 600 :
L/C ( Letter of credit) la mot su thoa thudn theo
do mot ngan hang (ngan hang mo tin dung) theo
yéu cau ciia khdch hang ( ngwoi yéu cau mé tin
dung) se tra mot khoan tien nhat dinh cho nguoi
khdc ( nguwoi hwong loi sé tién cua thu tin dung)
hodc chap nhdn hoi phiéu do ngwoi nay ky phat
trong pham vi so tien dé khi nguoi nay xudt trinh
cho ngdn hang mot bo chirng tu phu hop voi qui
dinh trong tin dung.
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Thw tin dung d6i @ng:

Thu tin dung ( L/C) dugc mo ra va chi ¢6 hi¢u
luc khi mét L/C khac dbi rng vo1 no dugc mo ra
cho ngudi moé L/C nay huong loi. L/C ban dau
thuong phai ghi “ L/C nay chi co gia tr1 khi nguoti
huong lg1 da mo lai mot L/C doi rng vo1 no dé
cho ngudi mé L/C nay hudng” va trong L/C doi
tng phai ghi cau” L/C nay d6i tmg véi L/C
s0....md ngay ... qua ngan hang...”
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CTyA [ — CTy B

NH |~ NH

1 Mo L/C 2.L/C 3. Giao hang

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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BIEN PHAP PAM BAO

Dung nguoi thir ba dé khong ché

- Hang ho4 ( hinh thirc nay ton kém chi phi va thoi
gian)

- Ching tur s6 htru hang hoa

Nguoi1 thir 3 thong thuong la cac Ngan hang.

Dung tai khéan dic biét é ngan hang dé theo
doi viéc giao, nhan hang:

Hai bén chung modt Ngan hang dé thuan lg1 viéc
giam sat thuc hién HD

Phat:
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PHUONG THUC

TAI XUAT, CHUYEN KHAU
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1. Khai niém:
Kinh doanh tdi xudt la viéc ban lai hang hod da
mua ( da nhdp khau) truée day nham muc dich
kiém loi

=> Muc dich: an chénh lech gia dwa trén viéec mua
re hang hod o nuwoc nay, ban hang hod o mot
nuwoc khac voi gid cao hon.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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2. Piac diém:
Hang hoa :

- Hang hoa nhap khau chua qua bat ky mot khau ché bién
Nao.
Hang hoa trong kinh doanh tai xuat thuong 1a nhiing mat
hang c6 thé/ hay c6 cung cau 1on, bi€n dong
L¢i nhuan:

Hoat dong nham muc dich thu vé mot so ngoai té 16n hon
von bo ra ban dau

Giao dich nay lu6n luon c6 sw tham gia cua 3 bén
C06 2 hop dong riéng biét, nhung ¢6 , moi lién hé voi
nhau
Huwong cac wu dai ve tt hai quan va thue

Cha y:

Hang hoa trong kinh doanh tai xuat xem chi tiét: P12-ND12/2006/ND-
C P : CuuDuongThanCong.com https://fb.comftailieudientucntt
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3. Cac loai hinh tai xuat

-Tai xuat theo nghia thwe ( Tam nhap tai xuat)
-Chuyén khau

3.1. Tai xuat theo nghia thwec:
Khai niém:

D29-Luat TM2005

Tam nhap, tai xuat hang hoa la viéc hang hoa dwoc dura twr

nwoc ngoai hoac twr cac khu vure dac biét nam trén lanh tho
Viét Nam duworc coi la khu vire hai quan riéng theo quy dinh
cua phap luat vao Viét Nam, c6 lam thu tuc nhap khau vao
Viét Nam va lam thud tuc xuat khau chinh hang hoa do ra khoi
Viét Nam.
Dac diém:
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So do

\Ban hang\ Mua hang

3]/

Nguoi tai xuat

Thu tuc nhap Tha tuc xuat
khau khau

= &0 ) =

Ng tai xuat nhap khau hang tlr ngwdi ban nwédc ngoai
Nguoi tai xuat xuat khau hang cho ngudi mua

Ngudi mua tra tién

Nguoi tai xuat tra tién nguoi ban hang

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Hang hoa trong tam nhap tai xuat

-Nhirng mat hang nao dwoc phéep kinh doanh tam nhap
tai xuat?

- Thoi gian hang tam nhép tai xuat lwu tai Viét Nam:
Piéu 12, 13 NP 12/2006/ND-CP

Hang tam nhap tai xuat phai lam tha tuc hai quan khi
nhap khau vao Viét Nam va chiu su giam sat cua hai
quan cho t&i khi thue xuat khau ra khéi Viét Nam.

=>[ am thud tuc hai quan tai clra khau, cé thé lwu tai VN 120
ngay, co thé gia han thém 2 Ian, méi 14n 30 ngay.
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Hop dong trong tai xuat:

Tam nhap tai xuat dwoc thue hi¢n trén co so 2
hop dong rieng biet: Hop dong xudt khau va hop
dang nhap khau do ngu’m kinh doanh tai xuat ky
voi thuwong nhan nuwoc ngoai. Hop dong xuat khdu
cé thé ky tride hodc sau hop dong nhdp khau.

Twong tw hinh thiec tam nhap tai xudt la hinh

thire tam xudt tdi nhap ( xem diéu 29, khodn 2,
Luat TM 2005)
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3.2 . Chuyén khau

Khai niém:

D30 Luat TM 2005
Chuyen khdu hang hoa la viec mua hang tu mot
nuwoc, vung lanh tho dé ban sang mot nwde, ving
lanh thé ngoai lanh tho Viét Nam ma khéng lam

thu tuc nhap khdu vao Viét Nam va khong lam thii
tuc xudt khau ra khéi Viét Nam

Dac diém:
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2. Cac loai hinh chuyén khau

@ Cic loai hinh chuyén khau

Hang hoa dugc van chuyén thang tur nude xuat khau dén
nude nhap khau khong qua cira khau nudc tai xuat ( 1)

Hang hoa dugc van chuyen tir nudc xuat khau dén nudc
nhép khau co qua cira khau nudc tai xuat nhung khong
lam thu tuc nhap khau vao va khong lam thu tuc xuat
khau ra khéi nuéc tai xuat (2)

Hang hoa dugc van chuyen tor nuéc Xuat khau dén nudc
nhéap khau co qua ctra khau nudc tai xuat va dwa vao kho
ngoal quan, khu vuc trung chuyén hang hoa tai cac cang
nudc tai xuat, khong lam thu tuc nhap khau vio va
khong 1am thi tuc xuat khiu ra kheéi Illl’O’C tai xuat. (2)

* NDlZ/2006/ND CP. D15 quy dinh chi tiét vé hinh thic
chuven khau.

ongThanCong.com https://fb.com/tailieudientucntt
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Chuyén khau

Kho ngoai quan
xuat- CK)

Hoac khéng lam thu tuc
nhap khiu

é |Lu6ngHéng |
SIID =

Nudc nhap
khau

CuuDuongThanCong.com

1. Chuyén thang
2. Qua nudc TX

https://fb.com/tailieudientucntt
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4. Thuwe hieén giao dich

Hoat d@ng kinh doanh‘téi xuat duoc thuc
hién trén co sO hai hop dong riéng biét:
hop dong xuat khau va hop dong nhap khau.
Hop don xuat khau c6 thé ky trudc hoic
sau hop dong nhap khau.

 Dbay 1a hai Hop dong riéng biét nhung cO
moi lién hé chiit ché v4i nhau, doi tugng
clia ca hai Hop dong déu 1a mot hang hoa
duy nhat. Tuy nhién cac Hop dong cé cac
di€u kién phu hop vd1 nhau nhu: thanh toan,
thoi gian giao hang, bao bi ma hiéu, chimg
tu thanh.toan. -
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Noi dung& hinh thirc cua hop dong trong kinh
doanh tai xuét:

2 hop ddng trong kKinh doanh tai xuat 1a 2 HP
mua ban hang hoa quoc té théng thwo’ng, hinh thuc,
yéu cau & cach thirc soan thao cac diéu kién cua
chung cung phai nhw mét ho’p dong mua ban hang
hda qudc té. Van dé nay sé dwoc hoc trong chwong
2

? HD nao co tri gia lon hon? Thoi han giao hang trong
2 HDP nay nhw thé nao,
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Thuc hién Hop dong

> VIéC thu"c hién Hc_)’p,d(‘“)ng nhap khau phai tao
co s& day du va chac chan cho viéc thuc
hién Hop déng xuat khau.

Cac bién phap bao dam thwc hién Hop dong
- c (deposit/ performance bond)

t (penalty)
p lwng (back to back L/C)
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Thu tin dung giap lung: Back to back
L/C

Back to back L/C la Thuw tin dung dwoc mo dwa vao
mot thw tin dung khac. Sau khi nhan dwoc L/C do nguoi
nhap khau mo cho minh hwdng, nguoi tai xuat dung thuw
tin dung nay lam can c& m@ L/C khac cho nguoi xuat
khau hwdong véi néi dung gan giong L/C ban dau. L/C
mo sau goi la L/C giap lwng. Theo doé:

- Kim ngach cua L/C giap lwng phai it hon L/C goc.
Khoan chénh léch nay do nguoi tai xuat hwong dung dé
tra cac chi phi giao dich ( mo L/C giap lwng) va phan
hoa héng ('loi nhuan kinh doanh) cda ho.

- Thoi han giao hang cua L/C giap lwng som hon L/C
goc.
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So do thanh toan

o]

—— 1. Mua mé6 L/C1 dé CK-TX Giao hang

2. CK-TX m& L/C2 bang cach mang L/C1 dén ngan hang ky
quy
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bieu kién kinh doanh chuyén
khau hang hoa

Picu 15 ND 12/2006/ND-CP

- Tat ca cac hang hoa

- Hang cam phai c6 gidy phép cua BTM

- Chiu su gidm sat cua HQ

- Thanh toan tién hang theo huéng dan cia NH NN VN
- Buoc thuc hién trén co s& 2 hgp dong riéng biét
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IV. PHUONG THUC
GIA CONG QUOC TE
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[V. PHUONG THUC GIA CONG
QUOC TE

Tham khao Luét thurong mai 2005, Diéu 178
toi diéu 184 ; Nghi dinh 12 ND-CP tw Diéu 29
toi Biéu 36. Ludt DS Diéu 547 dén Diéu 558.
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PHUONG THUC GIA CONG QUOC TE

1. K/n:
Gia cong trong thwwrong mai :
(D178 - Luat Thwong mai 2005)
La mot hoat dong thwong mai

Bén nhan gia cong thyc hien mot phan hay toan bd
nguyén liéu vat liéu cia bén dat de thwc hién maot
hoac nhiéu céng doan trong san xuat theo yéu cau
cua bén dat dé huwéng loi. ’
Noi dung gia céng: san xat, ché tac, stra chira, tai
ché, lap ré‘p, phan loai,dong goi

- Theo yéu cau cua bén dat

- Toan b0 or 1 phan nguyén vl nhan tw bén dat
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Gia cong quoc te:

fLﬁ gia cong thurong mai co yéu td nwoc ngoai, thé
ién:

Bén giao gia cong va bén nhan gia céng: Co tru so

thuong mai & hai nuéc khac nhau

Nguyén liéu, ban thanh pham va thanh pham di

chuyén qua bién gioi.

Poéng tién trong HP GC ...
&(Gla cong quoc té la mét hoat dong kinh doanh
thurong mai trong d6 mot bén (goi la bén nhan gia
céng) nhap khau nguyén lieu, ban thanh pham cua
mot bén khac ( goi la bén dat gia céng) dé ché bién
thanh ra thanh pham, giao lai cho bén dét gia céng
va nhan thu lao ( goi la phi gia cong).
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Tién thu lao gia cong

Quyén s6 hiru vé nguyén vat liéu, ban thanh
pham

Hwdng cac wu dai vé thué va thu tuc hai
quan
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Uu nhwoc diém cua gia cong

Wu diém:
Doi véi bén dat:
Tan dung dwoc nguon lao dong véi chi phi nhan
cc“)ng thap va cing khong mat chi phi dao tao ra
nguon lwc nay

Tan dung chi phi nha xwéng thap

Tiéu thu nguyén vat liéu, thAm chi ca may madc thiét
bi str dung trong gia cdng

Uu dai trong dau tw, wu dai thué
La mét phwong thire dé tham nhap tt moi
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Uu diém

Doi v&i bén nhan gia cong

- Gép phan giai quyét viéc lam, tao thu nhap cho ng lao déng va
doanh nghiép ‘ ,
Gia c6ng xuat khau gop phan lam tang thu nhap quéc dan va
tang thu ngoai té, ’
Tao tién dé co s& vat chat ky thuat, nang cao tay nghé nguoi
lao dong o
La mot phwong thirc de tham nhap thi trwong quoc te
Cé diéu kién tiép can day chuyén may mac, trang thiét bi va

céng nghé hién dai ciing nhw- phwong thive t& chire quan ly san
xuat tién tién.

Gia cong xuat khau ciing khac phuc tinh trang thiéu nguyén vat
liéu dé san xuat hang xuat khau

San xuat hang gia cong it gap rui ro hon vi khau tiéu thy hang
hoéa duwoc dam bao.
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Nhuoc diém:

* Poi véi bén giao gia cong:
- Kho kiém soat dwoc van dé chat lwong, uy tin,
thwong hiéu

Co thé tao ra mét ddi tha canh tranh trong
twong lai

* Poi vé&i bén nhan gia cong:
- Bi phu thuoc

- Ban chat cta tién thu lao gla cong la chi phi
lao dOng ket tinh trong san phadm=> Lo
nhuan thu vé rat thap
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Quyen tham gia hoat ddong gia cong quoc te cua
thwong nhan:

D.29 ND 12/2006/ND-CP Thwong nhan nhan
gia cong hang héa cho thwong nhan nwéc ngoai:
“Thuong nhén, ké ca thuwong nhan co von dau tw cua
nwoc ngoai duwgce nhan gia cong hang hoa cho
thuong nhan nwo¢ ngoai, tree hang hoa thu¢c Danh
muc cam xuat khau, tam ngtrng xuét khau, hang hoéa
thuéc Danh muc cdm nhép khau, tam ngirng nhap
khau. Doi véi hang héa xuét khau nhép khau theo
giay phép, thurong nhén chi duorc ky hop dong sau
khi duwoc B Thuong mai cp phép.”
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3. Cac hinh thirc gia cong quoc te

Tuy cac can ctr co cac cach phan loai
hinh thire gia cong quoc té
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O.1 Lall CU va0 nNguycei vatl
licu va thanh pham

a. Mua nguyén vat liéu, ban thanh pham

(
a.l

Ben dat gia cong ban nguyén vat lieu, tai
lieu kt cho bén nhén gia cong va sau thoi gian
san xuat, ché tao sé mua lai thanh pham, va
céc bén cé tién hanh viéc thanh téan thi coi
nhuw la hai hop dong mua ban riéng biet va co
Sw chuyen quyén so hiru nguyén vét liéu ter
bén dat gia cbng sang bén nhan gia céng.
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a.2

Bén dat gia céng chi giao nhirng
nguyén lieu chinh, con bén nhan gia
cdng cung cép nguyén véat liéu phu, sau
khi tién hanh san xuat sé giao thanh
pham cho bén dat gia céng. Viéc quyét
toan hop d‘c‘ing trén co so thuce chi thurc
thanh.
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a.3

Bén dat gla cong chao hang mau ma sén pham (
c6 thé bao gébm ca thurong hiéu, quyen SO hiru tri tué)
va ho tro tai liéu ky thuat. Bén nhan gia cong trén co
So do tw tim nguon nguyen vat liéu dau vao ( co thé
nhép khau ter bén giao gia cong hoac khong). Bén
nhan gia cong tién hanh to chirc san xuat thanh
pham theo tiéu chuén va yeu cau ctia bén dat gia
cong, sau khi hoan thanh sé glao thanh pham cho
bén dat gia cong. Bén dat gia cong sé thanh téan
theo gia ca cua thanh pham da thoa thuan.
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So do Gia cong theo kiéu“mua
duat ban doan” a.l

DAT ) IO _» NHAN

GIA = 2 GIA

CONG 4 = CONG
- ———— — — — 3

1. Dat gia cong giao nguyén liéu, ky thuat
2. Nhan gia cong thanh toan tién nguyén liéu
3. Nhan gia cong giao thanh pham

4. Pat gia cong thanh toan tién san pham
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a.z l1a cong theo Kieu 'mua dut
ban doan”

PAT ¢ . NHAN Mua

GIA « 3 GIA < 2  nguyén

CONG 4 . CONG licu
phu

1. Pat gia cong dat hang va cung cap nvl chinh tai liéu ky thuat
2. Nhan gia cong nhap khau nguyén liéu

3. Nhan gia cong san xuat thanh pham theo tiéu chuan cua bén dat
va giao san pham

4. Dat gia cong thanh toan tién san pham

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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a.3 Gia cong theo kiéu“mua dit ban

doan”
PAT ¢ . NHAN Mua
GIA « 3 GIA « 2  nguyén
CONG 4 ., CONG liu

1. Dat gia cong dat hang va cung cap tai liéu ky thuat
2. Nhan gia cong nhap khau nguyén liéu

3. Nhan gia cong san xuat thanh pham theo tiéu chuan cua bén dat
va giao san pham

4. Dat gia cong thanh toan tién san pham

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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b. Nhan nvl, giao thanh pham

Bén dat gia cdng giao nguyén liéu, ban thanh pham
cho bén nhan gia cdng va sau thdi gian san xuat, ché
tao, sé thu hoi thanh pham va tra phi gia cong. Trong
thoi gian ché tao, gia céng quyén s& hitu vé
nquyén vat liéu van thuéc vé bén dit gia céng.
Chu y: khi dam phéan ky két hop dong bén nhan gia
cdng nén lira chon nhing diéu kién co sé giao hang
phu hop nhét dé han ché téi da nghia vu va tréch
nhiém dbi v&i nhiing rai ro vé hang héa nhu: giao
thanh pham theo Bk EXW ( FCA) va nhan nguyén
vat liéu theo Bk DDP ( CPT))
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So' do nhan nguyén liéu giao san

A‘?
pham
PAT . NHAN
GIA . . GIA
CONG 2 CONG

1. Pat gia cong giao nguyén liéu va ky thuat

2. Nhan gia cong t6 chitc san xuat va giao lai san pham
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3.2 Can cw vao gia ca gia conq

A. Hop dong thwe chi, thwe thanh
( Cost Plus Contract).

B. Hop dong khéan:
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3.9 Can cwr vao so ben tham
gia quan he gia cong

a. Gia cong hai ‘bén
b. Gia cOng nhiéu bén ( gia cong Chuyen tlep)

ND12/2006/ND-CP. b.34. Gia cong chuyen tlep

Thuong nhén dwoc quyén gia cdng chuyén tiép. Theo
do:

1. San pham gia céng cua hop dong gia cong nay
duoc s dung lam nguyén liéu gia cong cho hop
déng gia cong khac tai Viet Nam.

2. Sén pham gia céng cua hop dong gia céng cong
doan trwroc durge giao cho thuong nhén theo chi
dinh cua bén dit gia céng cho hop doéng gia cong
coéng doan tiép theo.
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GIA CONG CHUYEN TIEP

Dat gia| ! — Nhan

cong '\ gia cong
.

Nhan gia
cong chuyen
ti€p

Nghi dinh 12/2006 NB-CP c6 quy dinh vé gia cong chuyén tiép - gia
cong nhiéu bén
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4. Hop dong gia cong

Luat Dan sw 2005
Dieu 547. Hop dong gia cong
Hop dong gla cong la sw thoa thuan gilra cac bén, theo do bén
nhan g|a cong thyc hién cong viéc dé tao ra san pham theo yéu

cau cua bén dat gia cong, con bén dat gia cong nhan san pham
va tra tién cong.

Hinh thuc
D179 Luat TM 2005. Hop dong gia céng

Hop ddng gia cong phai dwoc 1ap thanh van ban hodc bang
cac hinh thirc khac co6 gia tri phap ly twong dwong.

Test: Thé nao la gtpl twong dwong VB???
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Noi dung hop dong gia cong quoc té

Diéu 30 ND 12/2006/ND-CP: Noi dung hop dong gia cong quéc té :
Cac bén
Nguyén liéu
San pham.
TB may moc
Giao nhan

Gi14 gia cong

—— | Thanh 1y may moc thiét bi, nguyén vat li€u

Pinh mic
Nhan hi€u hang hoa
Thoi han hiéu luc ctua hop dong

ongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

cong:

a) Tén, dia chi cua cac bén ky hop dong va bén
gia cong truwe tiép;

b) Tén, sé luong sén pham gia céng;

Quy dinh chi tiet: tén hang, so lwgng, pham
chat, mau sac, kich co, phwong thuc dong
goi, nhan hiéu hang hoa,..

c) Gia gia cong
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c) Gia gia cong
(G1a ca gia cong s€ dugc cau thanh

+ Tién thu lao gia cong:
+ Chi phi nquyén véat liéu
+ Chi phi ma bén nhan gia cong phai &rnqg truedc

Luat Dan sw 2005 Piéu 557. Tra tién cong

1. Bén dat gia cong phai tra du tién cong vao thoi diém nhan
san pham, néu khong cé thoa thuan khac.

2. Trong trvong hop khong co thoa thuan vé murc tién cong thi
ap dung murc tien cong trung binh dbi voi viéc tao ra san pham
cung loai tai dia diem gia cong va vao thoi diém tra tlen

3. Bén dat gia cong khong co quyén giam tién cdng, néu san
pham khong bao dam chat lwgng do nguyén vat liéu ma minh
da cung cap hoac do sw chi dan khéng hop ly caa minh.
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d) Thanh toan : Qui dinh phuwong thirc,
thoi han, dia diém.

Phwong thire thanh toan:

> Tién mat

> Chuyén tién qua ngan hang ( TTR)
» Phuwong thtrc nho thu

» Phwong thuwee tin dung chirng twe: Dung 2
L/C: master L/C va baby L/C
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Phuong thirc 2: Chuyén tién

4, Chuyén tién ra
nudc ngoai qua NH

NH Dai Iy :

5. Chuyén tién cho
ngucoi hudng Igi

v

NH Chuyén tién

2. YéL

3.|NH Chap nhan yéu

| cau chuyén tién bang thu or

bang

dién, 1ap uy nhiém chi néu co TK

Ngudi hudng Igi -NB

»
»

Ng chuyén tién -NM

1. Giao hang,
ching tur

CuuDuongThanCong.com

https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Phuong thirc 3: Phuong thirc nho
thu ( Collection)

Trong nh& thu ngwi ta chia lam 2 loai:
-Nhé thu tron va
Nho thu kem chirng tur.
a. Nho thu tron:
Khai niém:
La phwong thirc thanh toan trong do ngum ban uy thac
cho ngan hang thu hd so tién & nguwoi mua can clr vao hoi phiéu

do minh 1ap ra, chirng tt thi gtri thang trwc tiép t¢i ngwdi mua
ma khdéng thonq gua ngan hang.

ePaic diém:
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So d6 nho thu tron

Nguwdi ban giao hang va chuyén chirng t t¢i ngudi mua
1: NB 1ap héi phiéu doi tién ngudi NM, Uy thac cho NH NB doi tién ho
: NH NB gwi thw yéu cdu NH DL & nc NM thu ho tién

N

3: NH DL y&u ciu NM tra tién
4: NM tra tién

) 4
NH NB 5 " NHBL
4 1
v GUi hang, 3
ching tu
N B > NM

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Nho thu tron

=> Trach nhiém cua NH trong nh& thu tron
chi 1a thu hd tién don thuan, NH khéng khong
ché chirng tir. => Rai ro=> Chi ap dung khi
tin cay.

Thwe té it 4p dung nho thu tron.
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b. Nh¢ thu kem chirng tu

Khai niém:

La phwong thire thanh toan ma trong do nguwoi
ban uy thac cho ngan hang thu hd tién, khéng chi can
ct vao hoi phiéu ma con can clr ca vao chirng tl g
hang kem theo diéu kién la néu nguwdi mua tra tién (
D/P) hodc chap nhan tra tién ( D/A) thi ngan hang
md&i giao bd chirng tr cho ngwdi mua dé ngudi nay
di nhan hang.

«Pac diém:
& So sanh v&i nho thu tron


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

So d6 nho thu kém ching tir

Nguwoi ban giao hang

1: NB lap héi phiéu doi tién ngwdi NM,va 1ap bd chirng tir. Uy thac cho NH NB doi tién hd, b chirng tr chuyén cho NH
2: NH NB g@ri thu yéu ciu NH BL & nc NM thu hé tién

4: NM tra tién

‘ 4
NH NB 5 " NHBL
4 1 4
v GUi hang, 3
N B .| NM

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Nho thu kem chiung tu

Lwu y: Khac biét & day la chirng tr da qua hé
thong ngan hang. An toan hon.Tuy vay co rai
ro:

-DU ng ban khong ché dc quyen dinh doat
hang hoa nhwng khong khong ché dc viéc
thanh toan cua ngu¢i mua.

- Trach nhiém cua NH doi voi chirng tw, voi
viéc tra tién cia ng mua con thap
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Vay ap dung nho thu kem chiung tu
trong gia cong nhu thé nao???:

D/ P: Document against payment: Tién hanh thanh
téan dé s& hiru ching tir di nhan hang.

D/A : Document against acceptance: Tién hanh chap
nhan thanh téan ( viéc thanh toan sé thwc hién sau
mot khéang thdi gian- Ban chat 1a cam két tra tién
vao 1 ngay nao do) dé lay bd chirng tir di nhan hang.
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Ap dung D/A- Chap nhan tra tién doi
lay chirng tir nhan hang:

- Khi giao nguyén vat liéu st dung phwong thirc thanh
téan D/A, theo d6 b&n nhan gc mudn cé nvl phai
chap nhan thanh toAn. Quy dinh s6 ngay thanh téan
sau khi chap nhan phu thudc vao thdi gian san xuat
hang gia cong.

- Khi giao thanh pham quyét téan |4y tri gia hang gia
cong trv di D/A ban dau sé thu dwoc doanh thu gia
cbng cua bén nhan.
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Ap dung D/P-Tra tién d6i chiing tur
nhan hang:

Bén dat gia cong sau khi giao nguyén phu
liéu, xuat trinh ching t giao hang va hoi
phiéu cho ngan hang, uy nhiém NH thu tién
hd, bén nhan giao cdng mudn nhan npl phai
tra tién. Hinh thirc nay thuwdng ap dung cho
gia cong “ mua nguyén vat lieu ban thanh
pham- mua dit ban doan)
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Phwong thirc 4: Thuw tin dung (L/C con nit - Baby
L/C & L/C chu — Master L/C).

(i) Khi nhan nguyén liéu va giao thanh pham

NH bén nhan gia cong

NH bén dat gia cong 6. L/C2 >
—
7y (2)
L/C1
(5) (3)
L/C2 L/C @
— 1 NVL

(1): (7)
L/C L/C2
1

A 4

Bén dat gla cong ‘%

Bén nhan gia cong

(8) SP



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

(1) Khi nhan nguyén li¢u va giao thanh
pham

Trong do:

(1) (2) (3): B&n nhan gia cdng mé L/C tra cham, dé
tra tién nguyén vat liéu chinh (L/C con nit - Baby
L/C).

(4): Bén dat gia cong giao nguyén vat liéu chinh

(5) (6) (7): Bén dat gia cong mé& L/C trd ngay, d dé
tra tién cho thanh pham ( L/C chu — Master L/C)

(E§) : B&n nhan gia cdng giao thanh pham, thanh toan
tien va trw di tri gia L/C con nit.
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(11) Khi mua nguyén li€u va ban

thanh ghém
Trinh tw nhw trén nhwng (1) (2) (3) la viéc
bén nhan gia cong mé L/C tra ngay dé dam
bao tra ngay tién nguyén vat liéu chinh.
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Test:

Trinh bay vai tro cta 2 LIC baby va
master. Moi loai ap dung cho céng doan nao?
Gia tri cai nao Ion hon? Trong mua nvl ban
thanh phdm st dung nhw thé nao? Trong
nhén nvl giao thanh phdm st dung ntn?...
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Diéu khoé’m khéc

tir nhap, khau va nguyen liéu, phu liéu, vat twr sén xuat trong
nuwoc (néu co) dé gia cong; d‘mh murc St¥ dung nguyén liéu, phu
liéu, vat tw: dinh mure véat tw tiéu hao va ty 1é hao hut nguyén
lleu trong gia cong;

e) Danh muc va tri gid may maoc thiét bi cho thué, cho muwon
hodc ting cho dé phuc vu gia cong (néu co);

g) Bién phéap x& ly phé liéu, phe thai va nguyén tac x& ly may
moc, thiet bj thue muwgn, nguyen liéu, phu lieu vat tw dw thira
sau khi két thirc hop dong gia cong.
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DPiéu khoan khac

h) Dia diém va thoi gian giao hang;
Giao nhan nguyén vat liéu va thanh pham

’ (i) Nguyén Vat lieu : DDP, CIP, CIF ( dia
diem Viét Nam)

’ (i) Thanh pham: EXW, FCA, FOB (dia
diem Viét Nam)
i) Nh@n hiéu hang hoéa va tén goi xuat xu
hang hoa;
k) Thoi han hiéu luc cua hop dong.
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Thanh Iy hop dong gia cong

Diéu 35-ND 12/2006. Thanh ly, thanh khoan hgp dong gia cong

1. Khi két thac hop dong gia cong hoac hop dong gia céng hét
hiéu lwc, cac bén ky hop dong gia cong phai thanh ly hop dong
va lam th tuc thanh khoan hop dong véi co quan Hai quan.

Péi v&i cac hop dong gia cong co thoi han trén mot nam thi
hang nam, bén nhan gia cong phai thanh khodn hop déng voi
CO quan Hai quan.

2. Can clr dé thanh ly va thanh khoan hop dong gia congla
lwgng nguyén liéu, phu liéu, vat tw nhap khau, lwgng san pham
xuat khau theo dlnh murC sw dung nguyén Ileu phu liéu, vat tw,
dinh mirc vat tw tiéu hao va ty 1& hao hut d3 duo’c thoa thuan tal
hop dong gia cong.

3. Sau khi két thuc hop dong gia cdng, may mac thiét bi thué,
muon theo hop dong, nguyén lieu, phu lieu, vat tw duv, thira, phe
pham phé lidu dwoc xt ly theo thoa thuan ctia hop déng gia
céng nhwng phai phu hop véi luat phap Viét Nam.
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Piéu 35-ND 12/2006

4. Viéc tiéu hay cac phé liéu, phé pham (néu cé) chi dwoc phép
thwe hién sau khi c6 van ban cho phép cua So Tai nguyén - Moi
trrdng va phai dwoc thwe hién dudi sy giam sat cia co quan
Hai quan. Trwong hop khong duoc phep huy tai Viét Nam thi
phai tai xuat theo chi dinh ctia bén dat gia cong.

5. Viéc tang may moc thiét bi, nguyén, phu liéu, vat tw, phé liéu,
phé phdm dwoc quy dinh nhw sau:

a) Bén dat gia cbng phai c6 van ban tang;

b) Bén duwgrc tang phai lam tha tuc nhap khau theo quy dinh hién
hanh vé xuat nhap khau; phal ndp thué nhap khau, thué khac
(néu co) va dang ky tai san theo quy dinh hién hanh

Pieu 36. Thu tuc Hai quan

B6 Tai chinh huo’ng dan thu tuc hai quan va nghla vu tai chinh
doi voi hang gia cong xuat khau va theo ddi viéc xuat khau,
nhap khau lién quan dén hop déng gia cdng.
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PHAN THAM KHAO THEM VE THU TUC
HAI QUAN HANG GIA CONG
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HO so hai quan gom:

Chém nhé;‘ 01 ngay trwdre khi lam tha tuc nhap ‘khéuklo hang dau tién cla

- Hop dong gia cong va cac phu kien hop dong kém theo (néu co):
01 ban chinh va 01 ban dich (néu hop dong lap bang tleng nwoc ngoai);

- Giay chirng nhan dang ky kinh doanh hoac Giay phep dau tw doi
voi cac doanh nghiép c6 von dau tw nwéc ngoai (néu lam thu tuc tiép
nhan lan dau) 01 ban photocopy;

- Gidy chirng nhan dang ky ma sb kinh doanh xuéat nhap khau: 01
ban photocopy,

- Giay phép cla B Thuyong mai, néu méat hang gia cong thuoc
Danh muc hang hoa Nha nwéc Viét Nam cam xuat khau, cAm nhap khau
va tam ngirng xuat khau, nhap khau; ho&c cla co quan chuyen nganh,_

— néu mat hang gia cong theo van ban huong dan “quan ly xuat, nhap khau

chuyén nganh phai xin phép cac co quan nay: ngp 01 ban photooopy :
xuat trinh ban chinh;

- Giam ddc doanh nghiép hoac ngudi dwoc giam ddc doanh nghiép
uy quyen ky xac nhan, dong dau va chiu trach nhiém truwdc phap luat doi
v&i cac ban dich, ban photooopy trén day va néu tai van ban nay.
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HO SO NK CHO TUNG LO HANG

1 Giay t& phai nop:
— - T& khai-hang-nhap khau:-02 ban-chinh;

- Van tai don: 01 ban sao twr cac ban original hodc ban surrendered hoac ban chinh
cla cac ban van tai don cé ghi chir copy;

- Hoa don thuo’ng mai: 01 ban chinh;

- Ban keé chi tiét hang hoa (néu nguyén liéu dong géi khéng dong nhat): 01 ban chinh
va 01 ban photocopy.

2. Gla\( to phai nép thém: , .
- Giay dang ky kiém dich (d6i voi hang yéu cau phai kiém dich) 01 ban chinh;
- Glay phép cta Bd Thwong mai, néu nguyén liéu nhap khau thudéc danh muc hang

hoa cam nhap khau, tam ngirng nhap khau, hang nhap khau theo gidy phép cltia Bo
Thuo’ng mai: 01 ban photocopy;

- Gidy phép cua co quan quan ly chuyén nganh, néu nguyén ligu nhap khau thudc
mat hang theo quy dinh riéng doi véi hang gia cong phai cé giay phép cua co quan
quan ly chuyen nganh: 01 ban photocopy.

3 Giay tor phai xuat trinh:

Giay phép néu tai diém 1.2 trén day: 01 ban chinh dé Hai quan cap phleu theo doi
trr iU (d6i v&i trvéng hop nhap khau 16 hang nguyén liéu dau tién cua hop dong)
hodc 01 ban chinh kém phiéu theo dai, trir 1Ui (d6i v&i trwdng hop da dwoc Hai quan
cap phiéu theo dai trtv [Ui).

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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IV- THU TUC XUAT KHAU SAN
PHAM GIA CONG:

Ho so hai quan:
T- Giay t& phai nop:
- To khai xuat khau: 02 ban chinh;
- Ban keé chi tiét hang hoda cla 16 hang xuat khau: 02 ban chinh;

- Bang dinh mtrc cua trng mé hang co6 trong 16 hang xuat khau (dbi
v&i ma hang chwa dang ky dinh mdc véi Hai quan): 02 ban chinh ;

- Bang khai nguyén liéu do doanh nghiép tw cung rng (néu co) tuong
(’ng voi lwong san pham gia cdng trén t& khai xuat khau (mau
11/HQ-GC): 02 ban chinh

2- Giay to phai nép thém:

- Giay phép cua co quan c6 thAm quyén néu bén nhan gia cong cung
trng nguyen lieu thudc danh muc hang hoa xuat khau phai co giay
phep: 01 ban photocopy

—3- Giay to phai xuat trinh:

Glay phép néu tai diém 1.2 trén day; 01 ban chinh dé déi chiéu voi
ban photocopy phai ndp khi cap phiéu theo di trv IUi hodc ban chinh

kém theo phiéu theo dbi trv I0i (néu da dwoc Hai quan cap phiéu theo
doi trw 1ai).
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Tham khao thém tai liéu v€ gia cong:

- B6 Luét Dan sy 2005 tir Muc 9 Hop dong gia cong (
D.547 dén D.558).

- Luat thurong mai D178 => D184

- QD69/2004/QD-BTC ngay 24/8/2004 cua B Tai chinh
vé viéc ban hanh quy dinh vé thu tuc hai quan doéi voi

— hang hoa gia cong vdi thwrong nhan nwéc ngoai

- ND 12 ND CP
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Vi du:

Xem vi du vé mét hop dong gia cong va céc
chung tv kem theo trong thuwec té.
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Bai tap:

So sanh gia cong voi tai xuat
Swu tam hop dong gia cong & 2 hop dong tai
xuat
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V. PHUONG THUC GIAO DICH
PAU GIA QUOC TE.

(Tham khao diéu 185 té&i dieu 213 Luat TM)
1. Khai niém
DPau gia /a hoat dong thu’o’ng mai, theo do nguwoi ban hang tw

minh hoac thué nguwoi | t6 chure dau gia thuc hién viéc ban
hang héa céng khai dé chon nguoi mua tré gia cao nhét.

Hoat dong thurong mai

Ban cong khai

Béan cho nguoi mua tré gia cao nhat

Pau gia quoc té la gi?

Thwong nhan coé tru sé thwong mai tai cac quoc gia khac
nhau hoac khu vwec hai quan khac nhau
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2. Pic trung dau gia quoc té

T6 chirc cong khai @ mot noi nhat dinh

Nguwol mua dwgc xem hang trwoc va tw do canh
tranh gia ca. MOt nguwdi ban, nhiéu nguo
mua=>= Sirc manh Thj Trwéng thude vé ng ban, gia
trong dau gia thwong cao hon gia trung binh trén Thi
trrong thé gio.

Thwéng ap dung cho cac mat hang kho tiéu chuan
hoa nhu da l6ng thu, che thwong hieu,.. va/hoac
hang hoa quy hiém, doc dao co tri gia Ion.

Hang hoa hiru hinh

Ngudi tb chire dau gia co thé 1a ngwoi ban hang hoa,
hodc Ia ngwoi kinh doanh dich vu dau gid hang hoa.
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3. Cac loai hinh dau gia

Pau gia thwong nghiép
PAau gia phi thwong nghiép
Cach thire t6 chirc tién hanh
Po6i twong ngwdi mua tham dw dau gia

4. Phwong thirc tién hanh

Phwong thire tra gia lén:
Phwong thire dat gia xubng-Kiéu Ha Lan:

ongThanCong.com https://fb.com/tailieudientucntt
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5. Cach thirc tién hanh dau gia

B1-Chuan bi-diu-gia
Chuan bj hang hda
Xay dwng thé & dau gia:

~ Tuy thuéc vao mdt hang dau gia ma quy
dinh nhirng nguyén tac , thu tuc phu hop dong
thoi tuan thu quy dinh cua phap luat

Théng bao, niém yét cdng khai day du cac thdong
tin can thiét


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Thong bao cong khal

> Thoi gian, dia diém dau gia

Luét Thuong mai 2005: Thoi han théng bao va niém yét
dau gia hang hoa la cham nhat 7 ngay trurdc khi tién
hanh.

> Tén, dia diém cua ngudi td chirc dau gia

» Tén, dia chi cua nguw®i ban hang

» Danh muc hang hda, sb6 lwong, chat lwong hang hoa
> Gia khai diém

> Thoéng tin can thiét lién quan dén hang hoéa

> Dia diém, th&i gian trwng bay hang héa
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B2. Trung bay hang hoa:

Trwng bay hang héa, mau hang héa hoac tai
lieu giol thieu hang hoa cho nguwol tham gia
dau giad xem xét.

=> Chat lwong hang héa dwa trén sw xem hang
trwoc
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B3. Tién hanh dau gid:

Nguwoi diéu hanh dau gia diém danh ngwoi da dang

Ky tham gia dau gia hang hoa

Nguwoi diéu hanh dau gia gioi thieu tirng hang hoa
ban dau gia, nhac lai gia khoi diém , tra 1&i cac cau
hoi cua nguoi tham gia dau gia va yeu cau nguoi
tham gia tra gia.

- Do VO phwong thire tra gia 1én, ngu o diéu hanh

dau gia phai nhac lai mét cach ro rang, chinh xac

gia da tra sau cung cao hon gia ngudi trede da tra it

nhat la , moi lan cach nhau it nhat

Nguwdi diéu hanh chj dwoc cong bd nguwdi mua hang

hda ban dau gia , néu sau 3 1an nhac lai gia nguoi
—  dédatrama khong c6 nguwdi nao tra gia cao hon.
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- DOI voi phwong thure dat gia xuong, ngwoi dieu
hanh dau gia phai nhac lai mét cach ré rang, chinh
xac trng mirc gia dwoc ha xudng thap hon gia khéi
diém it nhat 1a ba lan, mdi lan cach nhau it nhat 30
gidy. Nguoi diéu hanh phai cong bd ngay nguoi dau
tién chap nhan murc gia khdi diem hoac murc gia thap
go’n mec khdi diém 1a ngudi cd quyén mua hang hoa
au gia.

- Trwrong hop

doi yoi phwong thir tra gia Ién hoac mirc
gia doi voi phuong thire dat gia xuong ,
nguo' diéu hanh phai td chirc va cong bo
nguwoi rut trung tham dwo'c mua la ngudi mua hang
hoa ban dau gia.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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B4. Ldp vin bdn ban dau gid va giao hang héa
theo nhw quy dinh trong van ban.

Néi dung quy dinh cda vdn ban ban dau
gia hang hoa

-Thoi han giao hang: ngay sau khi lap van
ban hoac sau khi hoan thanh thu tuc
chuyén quyén sé hiru ( dbi véi hang héa
c6 ding ky quyén sé hiru)

Vi du: www.daugia24/7.com
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VI. PAU THAU QUOC TE
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PAU THAU QUOC TE

Luat Thwong mai Viét Nam 2005 D214 -> D232
Luat DAu thau 2005- Chl y doi twong &p dung
luat dau

c WB, ADB,
FIDIC, OECF...

Lwu y: Lwu y doi twong ap dung ciia cac van ban
PL trén
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PAU THAU QUOC TE

1. Khai niém:

D214 Luat TM 2005
P&u thau hang héa, dich vu la hoat déng thuong
mai, theo do mot bén mua hang hoa, dich vu thong
qua moi thau ( goi 1a bén moi thau) nham Iwa chon
trong so céac thuwong nhén tham gia d4u thau ( goi
la bén dw thau) thuong nhan dap trng tot nhat céac
yéu cau do bén moi thau dat ra va duoc lva chon
dé ky két va thurc hién hop dong ( goi la bén tring
thau).
«Pau thau quoc teé:


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2. Pic diém:

- Hang hoa: Thudng cd khoi lwgng 16n, tri gia cao. Da dang nhieu

hang héa bao gi© cling thap hon gia trén thj trworng qubc té .
- La phwong thire giao dich dac biét
+ Piéu kién do nguwdi mua quy dinh trudc
+ Mot ngwdi mua nhiéu ngudi ban
+ Tai mét dia diém, thoi gian quy dinh trudc
+ Thoi gian thye hién dai
- Thij trwdng thudc vé nguwdi mua, nhiéu nguwdi ban mét ngwdi mua=>
Gia trong dau thau thwdng thap hon gia trung binh trén thi tred'ng tg
Bi rang budc béi cac diéu kién vay va st dung von

@ So sanh sw giong nhau& khac nhau giira dau gia v&i dau thau
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Loi ich cua dau thau quoc té

Pau thau dem lai loi nhuan

Pau thau giup nha thau nang cao uy tin, mo&
rong thi tredng, mé rong quan hé hop tac,
dau tw quoc té

Loi ich t nguyé@n tac céng khai binh dang doi
vOi ca 2 bén

Nang cao nang lwc cua doanh nghiép trong
dau thau
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3. Hinh thiéc dau thau

Can ctr vao lwong nha thau tham gia

()
Xem- dieL > Luat thwwong mal£18 de
. .

Dau thau réng rai/ Pau thau mé réng:
Khéng han ché s6 lwgng cac bén dy thau.

Pau thau han che:

Chi m&i goi mdt sd nha thau nhat dinh dap (ng cac tiéu chuan dé ra.
(>=5)

Chi dinh thau: Chi dinh rd 1 ngudi tham gia dw thau.
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1. Pau thau rong rau:

Luat Bau thau 2005 - Dieu 18. Dau thau réng rai

1. Viéc Iira chon nha théu dé thuwc hién goi thau thudc cac dw an
quy dinh tai Diéu 1 cda Luét nay phai 4p dung hinh thire d4u
thau rong rai, trwe trrong hop quy dinh tai cac diéu tor Diéu 19
dén Diéu 24 cda Luét nay.

2. Doi voi dau thau rong réi, khéng han ché sé lwong nha thau
tham dw. Trwde khi phat hanh hé so moi thau, bén moi thau
phai thong bao moi thau theo quy dinh tai Didu 5 cua Luéat nay
dé cac nha thau biét thong tin tham du. Bén moi thau pha/ cung
cap h6 so moi thau cho céac nha thau cé nhu cau tham gia dau
thau. Trong hd so moi thau khong duwoc néu bét ctr diéu kién
nao nham han ché sw tham gia cua nha thdu hodc nham tao loi
thé cho mot hodc mot sé nha thau gay ra sw canh tranh khéng
binh dang.
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2. Pau thau han ché.

Luat dau thau 2005 - Diéu 19. Pau thau han ché

1. Bau thau han ché dwoc ap dung trong cac trirong hop sau
day:

a) Theo yéu cau cla nha tai tro nwée ngoai doi véi ngudn vén
Str dung cho goi thau

b) G6i thau co yéu cau cao vé ky thuét hodc ky thuét cé tinh déc
thu; goi thau cé tinh chat nghién ctru, thiy nghlem ma chi c6 mot
sé nha thau c6 kha nang dap ung yéu cau ctia goi thau.

2. Khi thure hién dau thau han ché, phai moi toi thiéu ndm nha
thau duoc xac dinh 1a c6 du nang /wc va kinh nghiém tham gia
dau thau; trvong hop thuc te co it hon ndm nha thau, chd dau
fe phai trlnh ngudi co tham quyén xem xét, quyét d‘mh cho phep
tlgp tL;(Ch té chire dau thau han ché hodc ap dung hinh thire lra
chon khac.
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3. Chi dinh thau

Luat BT 2005 - Diéu 20. Chi dinh thau
L._Chi dinh thdu duroc 4p dung trong céc trirong hop sau day:

a) Sw co bat kha khang do thién tai, dich hoa, si cd can khéac phuc ngay thi chu dau tw
hodc co quan chiju trach nhiém quén ly cong trlnh tai san dé dwoc chi dinh ngay nha
thau dé thuc hién; trong triong hop nay chu dau tw hoac co quan chiu trach nhiém
quan ly céng tr/nh tai sén doé phai cung véi nha thdu duwoc chi dinh tién_hanh tha tuc
gh/ l;iu/vvh thau theo quy dinh trong thoi han khéng qua mudi I8m ngay ké ter ngay chi

inh thau,

b) Géi thau do yéu cau ctia nha tai tro nwoc ngoai

c) Goi thdu thudc dw én bi mat quéc gia; dw an cép bach vi loi ich qudc gia, an ninh an
toan nang long do Tha twéng Chinh phu quyet dinh khi thay cén thiét;

d) Goi thau mua sdm céc loai vét tu, th/et bi dé phuc hoi, duy tu, mé réng céng suét
cua thiét bi, day chuyén céng nghe sén xuat ma truée doé da d‘u’o’c mua fir mot nha thau
cung cap va khong thé mua tw cac nha thau cung cap khac do phai bédo dam tinh
twong thich cua thiét bi, cong nghé;

d) Goi thau dich vu tw van co gia goi thau dwdi nam tram triéu dong, goi thdu mua sam
hang hoa, xay 18p ¢6 gié goi thau dwoj mot ty déng thudc duw an dau tu phat trién; goi
thau mua s3m hang hoa c¢6 gia goéi thau duwdi mét trdm triéu déng thudc dw &n hoac duw
todn mua sdm thuong xuyén; trurong hop thay can thiét thi té chirc dau thau.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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3. Chi dinh thau (tiép)

2. Khi thuee hién chi dinh thau, phai lira chon
moét nha thau duworc xac dinh la ¢c6 da nang lwc
va kinh nghiém dap (rng céc yéu cau cla goi
thau va phai tuén tha quy trinh thue hién chi
dinh thau do Chinh phd quy dinh.

3. Trwée khi thure hién chi dinh thau quy dinh tai
cac diém b, ¢, d va d khoén 1 Diéu nay, dw
toan doi véi gbi thau dé phai duoc phé duyét
theo quy dinh.
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B. Can cwr vao phwong thuirc:

Phwong thirc dau thau

1. Phuwong thue dau thau bao gdm dau thau mot tgi hod
so va dau thau hai tai hd so. Bén moi thau co quyén
lwa chon phwong thire dau thau va phai thong bao
trwéc cho cac bén du thau.
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2. Trong trwéng hop dau thau theo phwong thic
dau thau mot tui hd so, bén dy thau Nnop ho so dy
thau goém dé xuat vé ky thuat, dé xuat ve tai chinh
trong mat tui ho so theo yéu cau cua hd so mdi thau
va viéc m@ thau dwoc tién hanh mét lan.

3. Trong trwdng hop dau thau theo phwong thire
dau thau haj tui hd so thi bén dw thau nop ho so du
thau gom dé xuat vé Ky thuat, dé xuat vé tai chinh
trong tirng tdi ho so  rieng blet dwoc nOp trong cung
mot thei diém va viéc mé thau dwoc tién hanh hai
lan. HO so’ dé xuat vé ky thuat sé duwoc mé trwdec.
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C/ Can cit vao doi twong

1. > Dau thau tuyén chon tw van ( Tender for
procument)

2. » Pau thau cung cap hang hdéa (Tender for
procument of goods)

3. » Pau thau xay lap (Tender for procument of
work)
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D/ Ciin cit vao hinh thirc hop dong

Xem diéu 49 -> Piéu 52 Luat dau thau
. Hinh thire tron goi

. Hinh thirc theo don gia

. Hinh thtre theo ty 1& phan tram

. Hinh thire theo thoi gian

B~ WO DN -
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4. Cach thire tién hanh

Luat Dau thau 2005 D32-42

> Phan chia doi twong dau thau thanh cac goi thau thich hop
> Xay dung “ Ban diéu Ié dau thau”

Phat hanh H6 so m&i thau, bao gom:

¢ Théng bao moi thau

+ C4c yéu cau, diéu kién_va tiéu chuan ky thuat dbi véi hang
hoa , dich vu duo’c dau thau

+ Phwong phap danh gia, so sanh, xép hang va Iwa chon nha
thau

+ Nhitng chi dan lién quan dén viéc dau thau

+Quy dinh bao dam dw thau: Hinh thdrc ( dat coc, k quy, béo
lanh dw thau), thoi han thwe hién, ty 18,..

=> | yat TM 2005- Diéu 222. Bdo dam dw thau
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Ho so moi thau

1. H6 s m&i thau bao gom:
a) Théng bao moi thau;
b) Céc yéu cau lién quan dén hang hda, dich
vu dwoc dau thau;
c) Phuong phap danh gia, so sanh, xép hang
va lwa chon nha thau;
d) Nhirng chi dan khac lién quan dén viéc
dau thau.

2. Chi phi veé viéc cung cap ho so’ cho bén
dw thau do bén meoi thau quy dinh.
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Théng bdo moi thau

1. Théng bao m&i thau gom cac ndi dung chi yéu sau day:
a) Tén, dia chi ciia bén moi thau:;
b) Tom tat ndi dung dau thau;
c) Thoi han, dia diém va tha tuc nhan hé so moi thau;
d) Thoi han, dia diém, tha tuc ndp hd so dw thau;
d) Nhirng chi dan dé tim hiéu hé so mdi thau.

2. B&n moi thau co trach nhiém thdng bao rong rai trén cac
phuo’ng tién thong tin dai chung doi voi trwong hop dau thau
rong rai hoac gui théng bao moi dang ky dw thau dén cac nha
thau du diéu kién trong trwdng hop dau thau han ché.
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=> Luat TM 2005- Diéu 222. Bao dam du
thau

bao lanh duw thau.

2. Bén maoi thau c6 thé yeu cau bén dw thau nop tién dat coc, ky quy hoac
béo lanh dw thau khi ndp hoé so dw thau. Ty Ié tién dat coc, ky quy duw thau
do bén maoi thau quy dinh, nhung khéng qua 3% téng gia tri woc tinh cda
hang hod, dich vu dau thau.

3. Bén moi thau quy dinh hinh thire, diéu kién dat coc, Ky quy hoac bao
l&nh dw thau. Trong truong hop dat coc, ky quy thi tién dat coc, ky quy du
thau duoc tra lai cho bén dw thau khoéng trung thau trong thoi han bay
ngay lam viéc, ké tir ngay coéng bd két qué dau thau.

4. Bén du thau khong duwoc nhan lai tién dat coc, ky quy duw thau trong

trirong hop rat hd so duw thau sau thoi diém hét han ndp hoé so duw thau

(goi la thoi diém déng thau), khdng Ky hop dong hodc tur choi thue hién
hop dong trong trirong hop tring thau.

5. Bén nhén bao Ianh cho bén du thau cé nghia vu béo dam du thadu cho
bén duwoc béo lanh trong pham vi gié tri twong duwong véi so tién dat coc,

Ky quy.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

B2. So tuyén ngudi dw thau
B3. Chi dan cho bén du thau:

Bén moi ‘théu c6 trach nhiém chi dan cho bén dy
thau cac diéu kién dw t,héu,‘céc thu tuc duwoc ap
dung trong qua trinh dau thau va giai dap cac cau
hoi cua bén duv thau

B4. Thu nhén va quan ly ho so dw thau

> Bé&n moi thau ¢ trach nhiém thu nhan va quan ly ho
so dw thau

» Phai bao mat hd so du thau
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B5. M& thau

» Cach thirc

* Mo thau la viéc té chirc mé ho so duw thau tai théi
diém dwoc an dinh ( hodc sau khi déng thau)

¢ Nhing ho so duw thdu ndp ding han phéi duoc bén
mo& thau mé cong khai. Cac bén dw thau cé quyén
tham dw mé thau.

¢ Nhirng ho so duw thdu ndp khéng dung han khéng

dwgc chap nhan va duwoc tra lai cho bén du thau dudi
dang chura mé

* Bén moi thau sé xem xét tinh hop Ié clia ho so’

¢ C6 thé yéu cau bén dw thau giai thich nhirng noi
— dung chwa ro trong ho so dw thau.

> Bién ban m¢ thau Duoc cac bén tham duw mé thau ky
vao bién ban md thau
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Picu 224- Luat TM: Mo thau

Mé thau
1. M& thau la viéc t6 chirc mé ho so dy thau tai thoi
diém da dwoc an dinh hoac trong trvd’'ng hop khong

co thoi diém dwoc an dinh trwvde thi thoi diém mo
thau 1a ngay sau khi dong thau.

2. thng ho so dw thau ndp dung han phai dwoc
bén moi thau mé cong khai. Cac ben dy thau c6
quyén tham dw mé thau.

3. Nhirng hod so dy thau ndp khéng dung han khong
dwoc chap nhan va duwoec tra lai cho bén dy thau
dwdi dang chwa mé.
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Dieu 225. Xet ho so duw thau khi
mo’ thdu

1. Bén mdi thau xét tinh hop & cha ho so dw
thau.

2. Bén moi thau co thé yéu cau cac bén dw
thau giai thich nhirng ndi dung chwa ré trong
hod so du thau. Viéc yéu cau va giai thich hd
so duw thau phai dwoc 1ap thanh van ban.
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DPiéu 226. Bién ban mdé thau

1. Khi m& thau, bén mai thau va cac bén dy thau cé
mat phai ky vao bién ban m¢ thau.
2. Bién ban mé thau phai co cac ndi dung sau day:
a) Tén hang hoa, dich vu dau thau;
) Ngay, gi®», dia diém m& thau:
c) Tén, dia chi cia b&n mdi thau, cac bén dy thau;

)

d)

O

d) Gia bd thau cla cac bén dv thau;
d) Céac ndi dung stra ddi, b6 sung va cac ndi dung coé
lien quan, néu co.
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> \
: Cv 1 4 Y Ill\ I n I | n \lll n i

Dung phwong phap cho diém hodc phwong phap khac
do bén moi thau dwa ra

1. H6 so d w thau dwoc danh gia va so sanh theo tirng
tiéu chuan lam can cir dé danh gia toan dién.

Céc tiéu chuan danh gia ho so dw thau do bén moi
thau quy dinh.

2. Céc tiéu chuan quy dinh tai khoan 1 biéu nay dwoc
danh gia bang phwong phap cho diém theo thang

——  diém hoac phwong phap khac da dwoc an dinh trudc

khi m& thau.
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D/.Aép nang va iwa cnon nna
thau

1. Can ct vao két qua danh gia ho so dw
thau, bén mdi thau phai xép hang va lya
chon cac bén dy thau theo phwong phap da
dwoc an dinh.

2. Trong trwdng hop ¢ nhiéu bén tham gia
du thau co s6 diém, tiéu chuan trung thau
ngang nhau thi b&n mdi thau cé quyén chon
nha thau.
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LIUe lllUllS AU INUV L \,lua v& l\‘y N L ILVP

dﬁng

1. Ngay sau khi c6 két qua dau thau, bén moi
théu co trach nhiérr] théng bao két qua dau
thau cho bén dw thau.

2. Bén mai thau tién hanh hoan thién va ky
két hgp déng v&i bén trung thau trén co so
sau day:

a) Két qua dau thau:

b) Cac yéu cau néu trong hoé so moi thau;

c) Noi dung néu trong ho so du thau.
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B9. Biao dam thwe hién hop dong
Béodanrthwehiémhop-déng

1. Cac bén cé thé thda thuan bén tring thau phai dat coc, ky quy hoac

dwoc bao 1anh dé bao dam thwe hién hop dong Sé tién dat coc, ky quy
do bén méi thau quy dinh, nhung khong quéa 10% gia tri hop dong

2. Bién phap bao dam thwc hién hop dong cé hiéu lyc cho dén thoi
diém bén trung thau hoan thanh nghia vu hop déng.

3, Trw trong hop co thoa thuan khac, bén trung thau dwoc nhan lai
tién dat coc, ky quy bdo ddm thuc hlen hop dong khi thanh ly ho’p
dong. Bén trung thau khong dwoc nhan lai tién dat coc, ky quy bao dam
thwe hién hop dong néu tr chdi thwe hién hop dong sau khi hop déng
dwoc giao két.

4. Sau khi ndp tién dat coc, ky quy bao dam thwe hién hop dong, bén
tring thau dwoc hoan tra tidn dat coc, ky quy dw thau.
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PTQT:

n)
| dk ngang nhau

ng
m phan minh
thé
o hanh thich dang
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Nguyén tic

ADB (NHPT Chéau A):
c rd rang

WB (NHTG):

ng

ng
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14

QUA SO

GIAO DICH HANG HOA

VII.GIAO DICH
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Tai liéu: SGK, Luat TM 2005
SV tw nghién ctru
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1. Khai niem:

S¢ giao dich hang hoa la mét thj trrong dac biét tai
do thong qua nhirng ngwoi moi gioi do S& giao
dich chi dinh, ngwdi ta mua ban cac loai hang hoa
c6 khoi Iwo’ng I&n, ¢ tinh chat ddng loai, c6 pham
chat co thé thay thé dwoc cho nhau.

Luat Thwong mai 2005: Mua ban hang hoa qua So
giao dich hang héa la hoat ddéng thuong mai, theo
do cac bén thoa thuan thure hién viéc mua ban mot
ltrong nhat dinh cia mét loai hang héa nhét dinh,
qua So giao dich hang hoa theo nhirng tieu chuéan
clia Sé& giao dich hang héa voi gia duwoc thoa thuén
tai thoi diem giao két hop dbng va thoi gian giao
Ihang duwoc xac dinh tai mot thoi diém trong furong
al.
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2. Pac diem

Giao dich qua S¢& giao dich hang hoa dién ra tai dia diém, thoi
gian thyc hién giao dich la c6 dinh

Hang hoa giao dich co tinh chat 1a hang hda dong loai, co tiéu
chuan hoa cao ( co thé thay thé cho nhau) , khéi Iu(yng mua
ban I&n.

Viec mua ban thong qua thwong nhan mdi gi¢i mua ban hang
héa do S& giao dich chi dinh. Ngwdi mua va nguwdi ban khdng
giao dich trwc tiép véi nhau.

Viéc mua ban tuan theo nhirng quy dinh, ti€u chuan cua So&
giap dich, ngoai ra con co cac tieu chuan ve so lvong hang,
pham chat, va thoi han giao hang,..

S@& giao dich hang hoa thé hién tap trung quan hé cung cau
vé mdt mat hang giao dich trong mét khu v, o mot thoii
diém nhat dinh , thé hién dwoc sw bién ddng cla gia ca. Do

do, gia cong bd tal S& giao dich hang héa dwoc dung dé lam
gia tham khao trong mua ban quéc té.
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2. Cac loal giao dich 0 SO’ giao
dich hang hoa

3.1 Giao dich giao ngay:
( Spot Transaction): la giao dich trong do hang hoa

dwoc giao ngay va tra tién ngay vao luc ky két hop
dong .

Pac diém:

Hop dong Hop dong hién vat theo mau Hop dong
cua So giao dich.

Gia: Gia giao ngay

Giao dich nay chiém ty 1€ nho khéang 10% trong
cac giao dich tai S& giao dich
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3.2 Giao dich ky han: ( Forward
Transaction)

La giao dich ma gia ca duoc an dinh vao luc
Ky két hop dong nhwng viec thwe hién hop
dong (giao hang va thanh téan) dworc tién
hanh sau mdt ky han nhat dinh, nham muc
dich thu lgi nhuan do chénh Iech gia gilra luc
ky két hop dong véi luc thwe hién hop dong .

Luat TM 2005:

Hop dong ky han la thoa thuan, theo do bén
bén cam két giao va bén mua cam két nhan
hang hoa tai mét thoi diém trong tuong lai
theo hop doéng.
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Giao dich ky han:

Dic diem:
Giao dich theo hinh thire nay chu yéu la giao dich
khong do nhirng ngwo’l dau co thire hién. Co6 hai loai

dau co: Dau co gia lén ( bull) va dau co gia xudng (
bear).

Céac bén co thé linh hoat thwc hién nghiép vu hoan
mua hodc hoan ban bang cac khdan dén bu héan
mua ( do bén mua tra cho bén ban) va khoan dén bu
hdan ban ( do bén ban trd cho bén mua), dé hdan
ngay thanh téan dén ky han sau.

Giao dich nay chiém khodng 90% so giao dich tai S&
giao dich.
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Luat TM 2005 - Piéu 65. Quyén va nghia vu ctia cac bén trong
ho’p dong ky han
1. Trirong hop ngu’o’/ ban thuc hién viéc g/ao hang theo
hop dong thi bén mua c6 nghia vu nhan hang va thanh toan.

2. Trirong hop cac bén co thoa thuén vé viéc bén mua c6
thé thanh toan bang tién va khéng nhan hang thi bén mua phai
thanh toan cho bén ban mét khoan tién bang murc chénh léch
gitka gia thoa thuan trong hop dong va gia thi trirong do S& giao
dich hang hoé céng bb tai thoi diém hop d‘ong duwoc thue hién.

3. Trirong hop cac bén co thoa thuéan vé viéc bén ban c6
thé thanh toan bang tién va khéng giao hang thi bén ban phai
thanh toan cho bén mua mét khoan tién bang mirc chénh léch
gitra gia thj trirong do So giao dich hang ho& céng bb tai thoi
d/am hop dong duoc thuce hién va gia thoa thuén trong hop
dong.
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3.3 Hop dong quyén chon

Hop d’ong vé quyén chon mua hodc quyen chon
ban la théa thuén, theo dé bén mua quyén co quyén
duwoc mua hodc du’o’c ban mot hang hoa xac dinh voi
mure gia dinh truée (goi la gia giao ket) va pha/ tra
mot khodn tién nhét dinh dé mua quyén nay (goi la
tién mua quyén). Bén mua quyén co quyén chon thuc
Z/en (?oac khéng thure hién viéc mua hodc ban hang

Oa do

Xem Luat TM2005- Diéu 66. Quyen va nghia vu cua
cac bén trong hop ddng quyén chon
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3.4 Nghiép vu tw bdo hiém: (hedging):

La nghiép vu mua ban ma bén canh viéc
mua ban thwc té ngwoi ta tién hanh cac
nghiép vu mua ban khdng tai S& giao dich dé
nham tranh dwoc nhirng rdi ro do bién ddng
vé gia ca.

4. Cach thirc tién hanh giao dich tai Sé& giao
dich hang héa. ( SGK)
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VIIL.LNHUONG QUYEN THUONG
MAI
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Luat diéu chinh

Luat thwong mai 2005, Chuwong 6
Nghi dinh 35/2006 ND-CP ban hanh chi tiét
luat thwong mai vé hoat ddng nhwong quyén
thwong mai

—Lwu y: Lwu y doi twong ap dung ctia cac
van ban trén
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Nhuong quyén thuong mai

Khai niém:

Tén goi khéac: Nhuwong quyén kinh doanh,
nhwong quyén thwong hiéu, chuyén giao
thuong hiéu, chuyén nhuwong quyén st
dung thwong hiéu. ..


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Luat thuong mair Viet Nam 2005:

Nnu’cyng quyen thuerong mai 13 hoat dong
thurong mai, theo do bén nhu’cyng quyén cho
phép va yéu cau bén nhan quyén tw minh tién
hanh viéc mua ban hang hoa, cung trng dich vu
theo céc diéu kién sau day: 1. Viéc mua ban
hang hoa, cung wng dich vu dwogc tién hanh theo
cach thure té chirc kinh doanh do bén nhuong
quyén quy dinh va duorc gan voi nhan hiéu hang
hod, tén thuong mai, bi quyét kinh doanh, khau
hiéu kinh doanh, biéu twcyng kinh doanh, quang
cao cua bén nhwcyng quyén; 2. Bén nhuvng
quyén cé quyen kiém soéat va tro glup cho bén
nhan quyén trong viéc diéu hanh céng viéc kinh
doanh.”(diéu 284, Luat Thuong mai 2005).
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—Khai ni@m nay chwa dé cap day da nghia
vu cla bén nhan quyén phal trd phi nhwong
quyén cho bén nhwong quyén; hay quyén
cla bén nhan quyén dwoc yéu cau bén
nhwong quyén cung cap day du tro gitp ki
thuat cé lién quan dén hoat déng clia hé
thong...
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“Nhwong quyén thwong mai (franchising) la mot
phuwong thirc kinh doanh ma theo dé mot bén (goi Ia
bén nhwong quyen) cap cho bén dbi tac (goi la bén
nhan quyén) quyén phan phbi san pham hodc cung
teng dich vu theo he thong kinh doanh thong nhat cua
bén nhu’cyng quyén gan voi thwrong hiéu va cac tai
san so hiru tri tué nhw nhan hiéu hang hoa, bi quyét
kinh doanh, chi d&n xuét xtr..., cung voi nhwng ho tro
thuong xuyén trong mot khoang thoi gian va gioi han
dia Ii nhat dinh; con bén nhén quyén phai nhirng chi
dan hoat dong cua hé théng va tré phi cho bén
nhwong quyén.
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3 n0i dung co ban

(1) dbi twong clia hoat ddng nhwong quyén: quyén
kinh doanh theo hé thong thong nhat gan véi thwong
hiéu, nhan hiéu, bi quyét kKinh doanh,...trong moét tho
gian va pham vi dia ly nhat dinh:

(2) nghia vu cta b&n nhwong quyén 1a hd tro thwdng
xuyén dé bén nhwong quyén hoat dong tot theo hé
thong kinh doanh:

(3) nghia vu ctia b&n nhan quyén la phal tuan theo
cac chi dan hoat dong clia hé thong va tra phi cho
bén nhwong quyén.
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2. Uu nhwoce diém

Loi ich:
Pai v&i cha thwong hiéu
Nhan rong mo hinh kinh doanh:
Lol ich tai chinh:
Giam rui ro:
Khuéch trwong thwong hiéu:
Pdi véi nguwdi mua franchise:
Tan dung uy tin thwong hiéu san co:
Nhan dwoc sw ho tro tir phia chi thwong hiéu:
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Nhwoc diém:

Poi véi bén nhwong quyeén:
RUi ro bi xam pham quyén s& hiru trs tué
Kho kiém soat dwoc chat lwong, nguy co anh hwdng
to1 thwong hiéu

Poi v&i bén nhan quyen:
Bi\pﬂu thudc, khong thé xay dwng hinh anh riéng cho
min
Chiu sw gidm séat chat ché cta bén nhwong quyén,
phai tra phi
Nhiéu khi chiu sw thua thiét trong hop déng duoc
giao két


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

3. Cac hinh thirc nhwong quyén
thuwong mai:

Can cr vao mirc d6 doc lap cua ngwoi mua nhwong
quyén:

1. Nhwong quyén phan phéi san pham ( Product distribution
franchise ): la hinh thtre franchise cho phep nguwoi mua
twong doi déc 1ap trong viéc diéu hanh viéc kinh doanh cla
minh. Ngwoi mua dwoc chu thwong hiéu cho phép st dung
tén nhan hiéu (trade mark), thwo’ng hiéu (trade name) biéu
two’ng (logo), khau hiéu (slogan) va phan phdi san pham dich
vu cua chu thwong hiéu trong pham vi khu viee dia li va thoi
gian thoa thuén. Ngoai ra ho khéng hoac rat it nhan dwoc sw
ho tro, cling nhw phai chiu cac quy dinh rang bugc nao khac
tr phia bén nhwong quyén.
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Business format franchise

2. Nhwong quyén st dung céng thire kinh
doanh (business format franchise), goi tat
lIa nhwong quyén kinh doanh: Chu thwong
hiéu cung cap thém cho bén mua franchise
nhirng bi quyét, ky thuat kinh doanh ciing
nhw céng thirc diéu hanh quan li. Bén canh
do, chi thwong hiéu ludn dé ra yéu cau doi
v&i b&n mua phai tuyét doi tuan thi cac
chuan mwc clia md hinh kinh doanh.
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b) Can cwr vao hinh thwrc hoat dong

1. Master franchise - Subfranchise: Franchise doc
quyén — nhwong quyén so’ cap — nhwong quyén
khéi phat: chu thwong hiéu lwa chon mét doéi tac tai
dia phwong & qudc gia mudn xam nhap thod man
cac diéu kién am hiéu thi trwérng dia phwong, co kinh
nghiém trong Iinh vwec mudn mua frachise, cé kha
nang tai chinh Ién manh, cam két tuyét doi tuan theo
mé hinh va hé thong kinh doanh ctia cha thwong
hiéu roi chuyén nhwong quyén kinh doanh va phan
phoi ddc quyén thwong hiéu cho ho.
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2.Area development franchise

Franchise phat trién khu vwe hén mua franchise
(ca nhan hay doanh nghiép) van duwgc doc quyen
trong mot khu vyee dia li va thoi gian nhat dinh. Ho c6
thé mé& thém nhiéu cla hang trong khu vwc dé. Diém
khac biét so v&i Master franchise la bén mua
franchise khong dwoc phép nhuwong quyén lai cho
bat ctr ai, dong thoi khong co nghia vy thay mat chi
thwong hleu cung cap dich vu ho trg cho cac doi tac
khac cua chi thwong hiéu. Bén mua phai tra phi
nhwong quyén phat trién khu vuce kha cao va di kem
cam két phat trién dwoc s6 lwong clra hang nhat
dinh néu khdng muon bi thu lai wu tién doc quyén


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

3. Single unit franchise

Franchise cé nhan : Chu thwong hiéu
nhuong quyén kinh doanh cho twng doi
tac riéng |& va gilr mai lién hé truc tlep
v&i ho. Phuong thire nay co wu diém &
cho bén nhwong quyén nam rd tinh
hinh hoat déng va chi phdi ttrng doanh
nghiép nhan quyén.
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4. Affiliation franchise:

- Franchise lién két : bén mua franchise lién
két v&i mot hé thong nhwong quyén. Trong
hinh th&rc nay, ho van duwoc tén thwong hiéu
clia minh, dong thdi dwoc st dung thwong
hiéu ciia bén nhwong quyén. Chu thuwong
hiéu nguoc lai cé thé sir dung co s& vat chat
va cac nguodn lwc cla bén lién két.
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¢) Theo loai hinh kinh doanh cua
bén chuyén quyén:

1. Franchise san xuét: chi thwong hiéu cho
phép bén nhan quyén san xuat sdn pham va
ban ra thi trwdng mang nhan hiéu cua bén
nhwong quyén. B&n mua franchise con nhan
dwoc nhirng thdong tin vé bi mat thwong mai,
cdng nghé hién dai, sy hd tro vé cac mat dao
tao, tiép thi, phan phoi...
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Muc dich cua hé thong chuyen nhwong nham phén phoi
mot hay mét s6 sén pham nao do.

3. Franchise djch vy: Bén nhuong quyén chuyen giao quyen
str dung thuong hleu dich vu cho bén mua. Bac trwng cua
thwo’ng hieu dich vu la bi quyét cung cap dich vu. Ngwoi mua
sé duoc tiép can bi quyét kinh doanh dé co6 thé thiét ké, cung
cap cho khach hang mét dich vu dung nhuw thwong hleu
nguy@n mau. Franchise cé thé cd & cac nganh dich vu rat da
dang: Khach san, nha hang, méi gi¢i bat ddng san, dich vu

— cham soc suc khoe stra chira..
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3. Qui trinh thwe hién hoat dong
nhuong quyén thuong mai:

a. Bao vé tai san tri tué
Chd thuong hiéu khi mubn thuc hién

nhwong quyén thi can chu y vé viéc béo ho
cac tai san tri tué, dac biét la khi thuc hién
nhwong quyén ra nuwéc ngoai thi phéi tim hiéu
ki cac quy dinh phap luat bdo h6 quyén sé
hiru tri tué & qubc gia do.

— b. Xay dwng dbi nqii nhan sw cho viéc kinh
doanh nhwong quyén
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c. Xay dwng cAm nang hoat dong

Cém nang hoat dong dwoc xem la mot trong
nhitng déi turong cda hoat dong nhwong quyen. Caém
nang hoat dong bao gom nhing gial thich chi tiét vé
toan bo_hé thdong kinh doanh va huéng dén céch
thure d/eu hanh hoat déng hé théng do.

d. Cunqg cap théng tin cho bén nhan quyén tiém nang

Cung cép 1 tdp ho so théng tin cho khach hang,
con goi la Uniform Franchise Offering Circular
(UFOC)

e. Xay dwng moi quan hé vé&i bén nhan quyén
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4. Hop dong nhuwong quyén thuong
mai

Pieu 11. Néi dung cta hop dong nhwong quyén
thwong mai

Trong trwong hep cac bén lwa chon ap dung_luat Viét
Nam, hgp dong nhwong quyén thwong mai co thé co cac
ndi dung chu yéu sau day:

1. N&i dung cla quyén thwong mai.
2. Quyén, nghia vu ctia Bén nhwong quyén.
3. Quyen, nghia vu cta Bén nhan quyén.

4. Gia cd, phi nhwong quyén dinh ky va phwong thirc
thanh toan.

5. Thoi han hiéu lvc cta hop dong. , ,
6. Gia han, cham dut hgp dong va giai quyét tranh chap. .
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1. NOi dung:

Quy dinh quyén va nghia vu cac bén
Xem diéu 286 dén diéu 289 Luat TM
2. Hinh thivc: ( Diéu 285 Luat TM)
Van ban hoac twong dwong VB

3. Vi du trong thuwec té
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IX. CUNG UNG
DICH VU QUOC TE
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1. Khai niém

Khoan 9, diéu 3, luat thwong mai 2005:

Cung tng dich vu la hoat dong thwong mai,
theo dé6 mét bén (sau day goi la bén cung
trng dich vu) cd nghia vu thwc hién dich vu
cho mét bén khac va nhan thanh toan; bén
str dung dich vu (sau day goi la khach hang)
cO0 nghia vu thanh toan cho bén cung wng
dich vu va st dung dich vu theo thda thuan.
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Quyén cung wng dich vu ctia thuong
nhan

1. Trtr trwdng hop phap luat hodc diéu wdc quoc té
ma Cong hoa x& héi chu nghia Viét Nam la thanh
vién co quy dinh khac, thwong nhan co cac quyén
cung rng dich vu sau day:

a) Cung ng dich vu cho ngwdi cw tra tai Viet Nam s
dung trén lanh thé Viét Nam;

b) Cung wng dich vu cho ngudi khong cw tra tai Viet
Nam st dung trén 1anh thé Viét Nam;

c) Cung rng dich vy cho nguwoi cw tra tai Viét Nam sw
dung trén 1anh thd nwéc ngoai:

d) Cung wng dich vu cho nguoi khong cw tru tai Viét
Nam st dung trén 1anh thd nwdc ngoai.
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Quyén cung wng dich vu ctia thuong
nhan

2. Trw trirong hop phap luat hoac diéu woc quoc té ma Céng hoa
xa hoi chu nghia Viet Nam la thanh vién co quy dinh khac,
thwong nhan cé cac quyén st dung dich vu sau day:

a) St dung dich vu do ngw&i cw tru tai Viét Nam cung trng trén
lanh tho Viét Nam;

b) St dung dich vu do nguwdi khong cw trd tai Vit Nam cung
(’ng trén 1anh thd Viét Nam;

c) St dung dich vu do ngudi cw tra tai Viét Nam cung tng trén
lanh tho nwéc ngoai;

d) St dung dich vu do ngwdi khong cw tra tai Viét Nam cung
(’ng trén 1anh thd nwdc ngoai.

3. Chinh phd quy dinh cu thé déi twong ngudi cw trd, ngwgi khong
cw tri dé thwc hién cac chinh sach thué, quan Iy xuéat khau,
nhap khau déi voi cac loai hinh dich vu.
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Dich vu cam Kinh doanh, dich vu han che
kinh doanh va dich vu kinh doanh co6 diéu
kién

1. Can ct vao diéu kién kinh té - xa héi cua twng thoi ky
va diéu wéc qudc té ma Cong hoa xa hdi chi nghia
Viét Nam 1a thanh vién, Chinh pha quy dinh cu thé
danh muc dich vu cam kinh doanh, dich vu han ché
kinh doanh, dich vu kinh doanh c6 diéu kién va diéu
kién dé dwo’c kinh doanh dich vu dé.

2. Doi v&i dich vu han ché kinh doanh, dich vu kinh
doanh cé diéu kién, viéc cung wng dICh vu chi duoc
thwe hién khi dich vu va cac bén tham gia hoat ddng
cung wng dich vu dap rng day da céac diéu kién theo
quy dinh cua phap luat.


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2. Hinh thirc hop dong

1. Hop déng dich vu dwoc thé hién bang I&i néi,
bang van ban hodc dwoc xac 1ap bang hanh
vi cu thé.

2. Poi v&i cac loai hop déng dich vu ma phap
luat quy dinh phai dwoc l1ap thanh van ban thi
phai tuan theo cac quy dinh do.

=> Hop ddng cung ng dich vu quoc té: Lap
thanh van ban hoac twong dwong van ban
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3. Noi dung ciia hop dong dich vu

N&i dung cta hop dong la quyén va nghia vu
gilra cac bén
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Nghia vu cua bén cung uwng dich vu

1. Cung trng cac dich vu va thwc hién nhirng cong
viéc c6 lién quan mot cach day da, phu hop véi thoa
thuan va theo quy dinh cua Luat nay;

2. Bao quan va giao lai cho khach hang tai liéu va
phwong tién dwoc glao dé thwc hién dich vu sau khi
hoan thanh cong viéc;

3. Thong bao ngay cho khach hang trong trieong hop
thong tin, tai lieu khong day du, phwo’ng tién khong
bdo dam dé hoan thanh viéc cung &ng dich vu:

4. Gitr bi mat vé thong tin ma minh biét dwoc trong
qgua trinh cung (rng dich vu néu cé thoa thuan hoac
phap luat cé quy dinh.
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Thoi han hoan thanh dich vu

1. Bén cung tng dich vu phai hoan thanh dich vu dung thoi han
da thoa thuan trong hop dong.

2. Trwvong hop khong c6 thda thuan vé théi han hoan thanh dich
vu thi bén cung rng dich vu phai hoan thanh dich vu trong mot
thdi han hop ly trén co sé tinh dén tat ca cac diéu kién va hoan
canh ma bén cung trng dich vu biét dwoc vao thoi diem giao két
ho’p dong, bao ' gom bat ky nhu cau cu thé nao clia khach hang
c6 lién quan dén thoi gian hoan thanh dich vu.

3. Trwdng hop mdt dich vu chi cé thé dwoc hoan thanh khi
khach hang hoac bén cung ung dich vu khac dap wng cac diéu
kién nhat dinh thi bén cung &ng dich vu dé khong co nghia vu
hoan thanh dich vu ctia minh cho dén khi cac diéu kién dé dworc
dap wng.
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Nghia vu cua Khach hang

1. Thanh toan tién cung rng dich vu nhw da thoa
thuan trong hop dong;

2. Cung cap kip thoi cac ké hoach, chi dan va nhirng
chi tiet khac de viec cung trng dICh vu duwoc thye
hién khéng bi tri hoan hay gian doan

3. Hop tac trong tat cd nhirng van dé can thiét khac
dé bén cung ng co thé cung tng dich vu mét cach
thich hop;

4. Treong hop mot dich vu do nhiéu bén cung wng
dich vu cung tién hanh hoac ph0| hop voi bén cung
(rng dich vu khac, khach hang c6 nghia vu diéu phoi
hoat dong cug cac bén cung trng dich vu dé khong
gay can tr& dén cdng viéc cua bat ky bén cung ng
dich vu nao.
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Gia va thoi han thanh toan

Gia dich vu

Trwong hop khéng co thoa thuan vé gia dich vy,
khéng cé thoa thuan vé phwo’ng phap xac dinh gia
dich vu va cilng khong c6 bat ky chi dan nao khac ve
gia dich vu thi gia dich vu dwoc xac dinh theo gia cua
loai dich vu dé trong cac diéu kién two’ng tw vé
phwong thirc cung tng, théi diém cung wng, thi
trvong dia ly, phwong thie thanh toan va cac diéu
kién khac cod anh hwéng dén gia dich vu.

Thoi han thanh toan

Truong hop khong co théa thuan va githa cac bén
khong co bat ky thoi quen nag vé viéc thanh toan thi
thoi han thanh toan 1a thoi diém viéc cung (rng dich
vu dwoc hoan thanh.
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PHUONG THUC KHAC:

Giao dich hoi cho trién 1am.
SGK
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Chuy:

Bb sung céac luat da yéu cau tw doc : Luat
Dan s, Cong woce Vién, Luat thwong mai,
Nghi dinh 12, Luat Dau thau, Nghj dinh 12,
Nghi dinh 35/2006
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REVIEW

Phwong thirc giao dich
Khai niém
Pac diém, wu, nhuorc, trrong hop ap dung
Quy trinh tién hanh giao dich
Hop déng trong giao dich
Cac chng tw di kem
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CAC PHUONG THUC GIAO DICH CHU YEU

Budn ban théng thwong( trwc tiep& gian tiép)
Budn ban doi lwu

Gia céng quoc té

Tai xuat

DPau gia quoc té

Pau thau quoc te

Giao dich tai s& giao dich.

Nhwong quyén thwong mai.

Cung trng dich vu quoc té

Giao dich tai héi cho trién Iam.
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GIAI DPAP. ON TAP

e
QUESTIONS

The important thing is not to stop questioning

ongThanCong.com https://fb.com/tailieudientucntt
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