CHUONG 2

HQP PONG KINH DOANH
QUOCTE
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CHUONG 2

Tai liéu hoc tap:

1. GS. TS. Nguyén Thi Mo ((;hﬁ, bi€n), Gido trinh Phap
luat trong hoat dong kinh té doi ngoai, NXB Thong tin
va truyén thong, 2009

2. GS.TS. Nguyén Thi Mo (Chu bién), Gido trinh Phdp
ly dai cuwong, NXB Gido duc 2008

3. B0 luat dan sy Viét Nam nam 2005

4. Luat Thuong mai Viét Nam nam 2005
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CHUONG 2

Tai liéu tham khao
1. Camnang HDTM (2007) VCCI & Danida

2. Luat hop dong Viét a am — Ban an va binh luan
ban an, TS. P6 Vin Pai, a XB. Chinh tri Qudc gia,
Ha a 61, 2009

3. B0 Tu phap, Cam nang phap luat kinh doanh danh
cho doanh nghiép nho va vua- tap 2: Phap luat vé
hgp dong va cac co ché giai quyét tranh chap trong
kinh doanh

4. GS. TS. a guyén Th1 Mo, Cam nang phap luat vé
HDTM dién tir, 8 XB LD-XH, 2006
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CHUONG 2

Tai liéu tham khao

5. a guyén Thi Dung, Phap luat vé hop dong trong
thwong mai va dau tu- nhitng van dé phap 1y co ban,
a XB. Chinh tri quoc gia, 2009

6. PGS.TS. a guyén Vin Luyén, TS. Lé Thi Bich Tho,
TS. Duong Anh SOIl Gido trinh Ludt Hop dong

thirong mai quoc té, 4 XB. PH Quoc gia TP.HCM,
2005

7. B6 nguyén tic ctia Ua IDROIT vé hop dong thuong
mai1 qudc t€ nam 2004
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CHUONG 2

Két cau chwong:

[. Tong quan vé hop dong kinh doanh quoc té

1. Khdi niém chung vé hop dong kinh doanh quoc té

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té

I1. Giao két hop dong kinh doanh quoc té

1. Nguyén tdc giao két hop dong

2. Dé nghi giao két hop dong

3. Chdp nhdn dé nghi giao két hop dong

4. Mot SOA,’ Vd’I:l de can lwu y khi giao két hop dong kinh
doanh quoc té
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CHUONG 2

Két cau chuong (t.):

[1I. Picu ki¢n hi¢u lyc cua hop dong kinh doanh quoc te
va van d€ hop dong vo hi¢u

1. Piéu kién hiéu luc ciia hop doA‘ng

2. Hop dong vé hiéu va hdu qud phdp Iy

IV. Thuc hién hop dong kinh doanh quoc té

1. Nguyén tdc thue hién hop dong

2. Nghia vu cua cac bén

3. Trdch nhiém do vi pham hop dong
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CHUONG 2

Két cau chuong (t.):

V. Hop dong dién tir

1. Hop dong dién tir

2. Mot s6 van dé phap Iy can lwu y vé hop dong dién tir
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CHUONG 2

I. Tong quan vé hop dong kinh doanh quoc té
1. Khdi niém chung vé hop dong kinh doanh quéc té
Khai niém vé hop dong:
P388 BLDS 2005
+ Thoa thuan : D402 BLDS 2005
+Cacbén :DI14-D23, b84-D105 BLDS 2005
+4a ghiavy : D280 BLDS 2005
> Gié tri phap 1y cua hop dong?
b4 BLDS 2005
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
- Hinh thirc ctia hop dong?

P401 BLDS 2005

- Van ban

- Lo1ndi

- Hanh vi cu thé

>4 0i dung cua hop dong?

D402 BLDS 2005

- Phan loai hop dong?
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
>Phan loai hop dong?

- Hop dong thuong mai va hop dong dan su

-Hop dong don vu va hop dong song vu (P406 BLDS
2005)

\ \ \
N\ ° A oy AN A
- Hop dong hai bén, hop dong nhiéu bén

- Hop dong ndi, hop dong ngoai
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
>Vai tro hop dong?

-LLa co sO quan trong nhat lam phat sinh nghia vu phap
1y gitra cac chu the

-La phuong tién chil yéu va co ban dé thiét 1ap cac moi
quan h¢ phap 1y

-La phuong tién dé ki€ém soat va quan ly rui ro
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
Hop dong kinh doanh quoc t&?

Ld?z sy thoa tl,wdn gilta cc‘ic bén vé viéc xdg lap, thay
doi hoac cham dut quyéen va nghzja v doi voi nhau
trong cac hoat dong kinh doanh quoc te
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CHUONG 2

1. Khdi niém chung vé hop dong kinh doanh quoc té (t.)

Hop dong kinh doanh quoc té va hop dong thiwong mai
quoc té?

- Hai thuat ngtr nay dugc st dung vo1 nghia nhu nhau

- Thuat ngt HDTMQT duogc st dung rong rair hon
(international commercial contracts)
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quoc té (t.)
2 Pdc diém ciia hop dong kinh doanh quoc té?

- V& chu thé

- V¢ hinh thirc

- Vé muc dich

- Vé d6i tugng cua hop dong

- Vé dong tién thanh toan

- V¢ luat diéu chinh hop dong

- Vé co quan giai quyét tranh chap

- Vé ngdn ngit hop dong
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
VD

a gudi XK: 4B

a guoia K: Va

HD mua ban 6to

a gudi a K Va khong tra tién

a gudi XK phai lam gi?
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
VD

a B: ARGUS - Bi

a M: OPTICOS — Viét 4 am

HD cung tmg cac thiét bi kinh mat

Hang hoa sai hong

OPTICOS kién ARGUS ta1 toa an Phap?

Toa an Phap c6 tham quyén xét xir khong?
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
> Phdn logi hop dong kinh doanh quoc té:

- Can ctr vao tinh chat cua hoat dong KDQT:

+ Hop dong mua ban hang héa quoc té

+ Hop dong cung ung dich vu quoc té

+ Hop dong dau tu quoc té
+ Céc hop dong quoc té lién quan dén quyén so hitu tri
tue
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CHUONG 2

1. Khdi ni¢m chung vé hop dong kinh doanh quéc é (t.)
> Phdn logi hop dong kinh doanh quoc té:

- Can cur thoi han thuc hien hop déng:

+ Hop dong ngan han

+ Hop dong trung han

+ Hop dong dai han
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CHUONG 2

I. Tong quan vé hop dong kinh doanh quoc té

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té

Bt van dé

Hop dong kinh doanh quoc t€ ¢6 higu lyc s& tro thanh
luat do1 voi cac bén tham gia giao két

> 4 éu xay ra tranh chap vé mot van dé nao d6 da
dl\l’Q’C th?(”)a thuan ro trong hop dong thi dua vao hop
dong dé€ gia1 quyét
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CHUONG 2

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té

Ddt van dé (t.)

- 4 éu xdy ra tranh chap vé modt van dé ndo doé chua
duoc thoa thuan hoac dugc thoa thuan nhung chua
rd rang trong hop dong thi phai tim tr nguon luat
diéu chinh hop dong cac quy dinh co lién quan dé
giai quyét

> MOoi quan hé gita hop dong va luat diéu chinh hop
dong?
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CHUONG 2

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té
a. Diéu uéc quo”’c té vé thirong mai

- Khai niém:

PUQT vé thuong mai 1a sy thoa thuan béng van ban
giﬁa cac chu thé cua cong phap quoc t€, ma trudc
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4
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dang va ty nguyen, nham an dinh, thay doi hoic
cham dut quyén va nghla vu cua cac bén trong
quan hé thuong mai quoc té
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CHUONG 2

a. Dieu woc quoc te ve thuong mai (t.)

- Phan loaz:

-> Dua vao ndi dung:
+ PUQT diéu chinh chinh sach thuong mai: Hiép
dinh thuvong mai Viet 4 am — Hoa Ky, Hi¢p dinh
GATS/WTO...
+ PUQT truc tiép diéu chinh hop dong thuong
mai: Cong udc Vién 1980 vé mua ban hang hoa
quécté
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CHUONG 2

a. Dieu woc quoc te ve thuong mai (t.)

- Truong hop ap dung:

+ Theo su thoa thuan cua cac bén

+ Theo sy lua chon cla co quan giai quyét tranh
chap

([ 1. r_ . 1____
- Cach ap dung
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CHUONG 2

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té
b. Ludt quoc gia

- Khai niém

- Truong hop ap dung

+ Theo su thoa thuan cua cac bén

+ Theo sy lua chon cla co quan giai quyét tranh
chap

+ Theo PUQT vé thuong mai ma cic bén thoa
thuan hoac theo su lwa chon cua co quan giai quyét
tranh chap ap dung cho hop dong dan chicu tdi
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CHUONG 2

b. Ludt quoc gia (t.)
- Cach ap dung

+ Ap dung luat chuyén nganh 1a luat truc tiép diéu
chinh quan hé hop dong

+ Khi khong ¢6 luat chuyén nganh hay luat chuyén
nganh khong diéu chinh day du cic quan hé hop
dong gilta cac bén thi ap dung luit chung hoat
dong kinh doanh quoc té

+ Khi da xac dinh dugc nganh luat ap dung thi ap
dung ca van ban luat va van ban dudi luat
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CHUONG 2

2. Nguon ludt diéu chinh hop dong kinh doanh quoc té
c. Tap quan quéc té vé thirong mai

- Khai niém:

TQQT vé thuong mai 1a nhitng théi quen thuong mai
duoc 1ap di, 1ap lai trong mot thor gian dai, duoc
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nhirng hoat dOng thu’ong mai nhat dinh.
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CHUONG 2

c. Tép qudn quoc té vé thwong mai (t.)
> biéu kién dé mot thoi quen thuong mai dugc thira
nhan 1a TQQT vé thuong mai:

La mot thdi quen pho bién, dugc ap dung thuong
xuyén va c6 tinh chat on dinh
- La théi quen duy nhat vé ting van dé, ¢ tung dia
phuong, timg qudc gia hay trong ting khu vuc
- La mot tho1 quen ¢6 nd1 dung cu thé, 1o rang ma dua
vao do, nguoi ta co thé xac dinh dugc quyén va nghia
vu cua cac bén
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CHUONG 2

c. Tép qudn quoc té vé thwong mai (.t)
- Phan loai

-> Dua vao ndi dung cua TQQT vé thurong mai:
+ TQQT vé thuong mai co6 tinh chat nguyén tac:
duoc hinh thanh trén cO SO cua nguyen tac ton

trong chu m lyén olira cac

b e
dan toc

+ TQQT vé thuong mai c6 tinh chat cu thé bao
gom TQQT veé thuong mai chung, TQQT vé
thuong mai khu vuc
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CHUONG 2

c. Tép qudn quoc té vé thwong mai (.t)

- Trudng hop ap dung
+ Theo su thoa thuan cua cac bén

+ Theo su lya chon cua co quan giai quyét tranh
chap

+ Theo PUQT vé thuong mai ma cic bén thoa
thuan hoac theo su lua chon cua co quan giai quyét
tranh chap ap dung cho hgp dong dan chicu to1

- Cach ap dung
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CHUONG 2

I1. Giao két hop dong kinh doanh quaoc té
1. Nguyén tic giao két hop dong

- 2 guyén tac tu do hop dong

- 4 guyén tic tu nguyén

- 4 guyén tic binh dang

- 4 guyén tic thién chi va trung thuc

- 4 guyén tac ap dung tip quan va thdi quen trong hoat
dong thuong mai
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CHUONG 2

I1. Giao két hop dong kinh doanh quaoc té
1. Nguyén tic giao két hop dong

a. Nguyén tac tw do hop dong

- Diéu 11 LTM 2005

- Diéu 4 BLDS 2005

- Piéu 1.1 PICC 2004

—> 4 01 dung cua nguyén tac:
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CHUONG 2

a. Neuyén tdc tw do hop dong (t.)

> Mot so han ché (tu do trong khudn kho):
- Poc quyén nha nudc trong mot so6 linh vuc > vi
lg1 ich cong cOng
- C,éc quy pham pét buoc cua phép luat 1a cac han
ch§ cua nguyén tac tu do hop dong (cac bén khong
the thoa thuan khac)
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CHUONG 2

1. Nguyén tic giao két hop dong (t.)
b. Nguyén tdc tw nguyén

- Diéu 11 LTM 2005

- Diéu 4 BLDS 2005

—> 4 01 dung cua nguyén tac:
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CHUONG 2

1. Nguyén tic giao két hop dong (t.)
c. Nguyén tac binh dang
- Diéu 5 BLDS 2005
- Diéu 10 LTM 2005
%‘Béo vé bén yéu thé trong hop dong (dao dirc hop
dong)
+ Céc diéu khoan lam dung
+ Cac diéu khoan han ché trich nhiém cho 1 bén

+ Céc diéu khoan quy dinh mot loi ich thai qua
cho 1 bén
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CHUONG 2

c. Nguyén tac binh dang (t.)

Cac diéu khoan lam dung

- Piéu khoan quy dinh thoi han qua ngan dé thong bao
khiém khuyét hang hoa

- P1€u khoan phat v&1 mie phat qua cao cho mot bén
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CHUONG 2

c. Nguyén tac binh dang (t.)
Cac diéu khoan han ché trach nhiém cho 1 bén

- “4 ha san xuat dugc mién tat ca cac thiét hai phi vt
chat do san pham cta minh giy ra”
- “Trong mo1 truong hgp, trach nhi€ém cua nha san
xuat khong vuot qua 30.000 USD”
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CHUONG 2

1. Nguyén tic giao két hop dong (t.)
d. Nguyén tdc thién chi va trung thuc
- Diéu 6 BLDS 2005

- Diéu 1.7 PICC 2004

—> 4 01 dung cua nguyén tac:


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 2

d. Nguyén tdc thién chi va trung thuc (t.)

A cho B mot thoi han 13 48 gio dé chap nhan dé nghi
giao két hop dong. B quyét dinh chap nhan chi it 1au
trude khi hét thoi han nhung B khong thé lién lac duoc
véi A vi 1a ngay cudi tuan, may fax trong vin phong
cua A khong hoat dong va cting khong c6 mot may tra
101 dién thoai tu ddng nao dé nhan tin nhan. Vao ngay
thtr 2 tuan sau A tir choi 101 chap nhan cua B. Hanh
dong ctia A c6 di nguoc voi nhitng yéu cau vé thién
chi va trung thuc khong?


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 2

d. Neuyén tac thien chi va trung thuc (t.)

Trong mot h()’p dong mua ban thlet b1 Cong ngh¢ cao,
ngu’(n mua s€ mat quyén duogc boi thuong veé khuyet tat
ciia hang hda néu khong thong bao cho nguot ban tinh
trang chinh xac cua khuyet tat ngay khi phat hi¢én hoac 1€
ra phai phat hién ra khuyét tat do. Sau khi van hanh thlet
bi, ngudi mua A phat hién ra mot khuyét tat cua thlet b1
nhu’ng trong thong bao gu:l cho B (nguoi cung cap thiét bi)
la1 n€u nhimg chi dan sai vé tinh trang cua khuyét tat. B
cho rang A mat quyen vién dan khuyet tat. Hanh dong cua
B c¢6 d1 ngugc vo1 nhitng yéu cau veé thi€én chi va trung
thuc khong?
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CHUONG 2

d. Nguyen tac thién chi va trung thuc (t.)

Do gap phal nhirng kh6 khan vo1 nha cung cap cua minh,
A khong c6 kha nang thuc hién viéc giao hang cho B
trong tho1 han quy dinh trong hop dong. Hop dong co an
dinh khoan tlen phat trong tru’()’ng hop glao hang cham.
Sau khi biét vé nhitng kho khin ctia A, B noi rang khong
do1 ho1 A phai tuan thu nghi€ém ngat 11ch trinh giao hang.
Mot nam sau, cong viéc kinh doanh cuia B b1 anh huong
b1 cac chuyen hang glao cham cua A. Tuy nhién, B tim
cach doi cac khoan tién phat cho nhirng cham tré nay va
yeu cau A trong twong la1 phai tuan thu chat ch€ lich trinh
cac chuyén giao hang.
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CHUONG 2

1. Nguyén tic giao két hop dong (t.)

e. Nouyén tdic dp dung tdp qudn va théi quen trong
hoat dong thuong mai

- Diéu 12, Diéu 13 LTM 2005

- Dicu 1.9 PICC 2004

N\ A 51 dune ciia neuven L5
-2 a 01 dung cua nguyen tac

CD)
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CHUONG 2

e. Nouyén tdc dp dung tdp qudn va théi quen trong
hoat dong thuong mai (t.)

A d3 tung chap nhan khiéu nai cia B vé SL va CL
hang hoa giri dén trong vong 2 tuan sau khi giao hang.

Lnr\ 1»\4 f\'1‘71_t\ L!‘\Mﬁ
Udl Ul LUud lldllg

Trong 1an GD nay, A d3 cho rang khiéu nai ctia B vé
)
y

a
c¢6 vi pham c6 a T ap dung thoi quen trong hoat dong
TM hay khong?
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CHUONG 2

e. Nouyén tdc dp dung tdp qudn va théi quen trong
hoat dong thuong mai (t.)

A — nhan vién dia 6c¢ — vién dan mét tap quan chuyén
mon cua nudc minh vo1 B — khach hang nuée ngoai. B
cO b1 rang budc bo1 tap quan nay khong?
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CHUONG 2

e. Nouyén tdc dp dung tdp qudn va théi quen trong
hoat dong thuong mai (t.)

A — dai Iy ban hang & nuéc X — nhan dugc yéu cau cia
B — mot trong nhirng khach hang cua minh ¢ nudc Y
doi dugc hudng chiét khau 10% trén khoan tién thanh
toan béng tién mat, 1a mot tap quan dugc thira nhan ¢
nudc B. A ¢O b1 rang budc boi tap quan nay khong?
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CHUONG 2

I1. Giao két hop dong kinh doanh quéc té (t.)
2. Pé nghi giao két hop dong

a. Khai niem

- biéu 390 BLDS 2005

- biéu 14 CU Vién 1980

- biéu 2.1.2. PICC 2004
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CHUONG 2

2. Pé nghi giao két hop dong (t.)
b. Ddc diém cua dé nghi giao két hop dong

-Thé hién ro y dinh giao ket hop dong > 40i dung
ctia dé nghi giao két hop dong phai ré rang, di chinh
Xac

-Thé hién y chi cua bén dua ra de nghi bl rang budc
khi dé nghi giao két hop dong duogc chap nhan

- Puoc giri dén 1 hodc 1 so nguoi xac dinh cu thé

— Phén biét de nghi giao ké hOp dong vo1 101 mo1 dua
ra dé nghi giao két hop dong, quang cao..
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CHUONG 2

b. Ddc diém cua dé nghi giao ket hop dong (t.)

A-mot co quan nha nudc thong bao moi thau lap dat
mang lud1 dién thoalr moi

TH1: A yéu cau cac nha thau xay dung phuong an k¥
thuat va tai chinh cua du an

TH2: A quy dinh cu thé phuong an k§ thuit va néu rd
s¢ chap nhan ho so du thau dap img duoc cac y€u cau
k¥ thuat vo1 gia thap nhat
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CHUONG 2

2. Pé nghi giao két hop dong (t.)
c. Thoi han hieu lyvc cua PNGKHD
- Puoc quy dinh trong P4 GKHP

“P¢ nghi giao két hop dong co hiéu luc dén ngay
30/9/2011”

“Dé nghi qgiao két hop dong c6 hiéu luc trong
vong 30 ngay ké tur ngay ky phat”
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CHUONG 2

c. Thoi han hieu lyc cua DPNGKHD (t.)
-Thoi diém bat dau co hiéu luc cia Pa GKHP
+ Do bén dé nghi an dinh
+ a éu bén dé nghi khong an dinh thi dé nghi

giao két hop dong co hiéu luc ké tir khi bén duoc dé
nghi nhan dugc dé€ nghi do.
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c. Thoi han
- Thoi diém

CHUONG 2

hiéu luvc cua DPNGKHD (t.)
két thac hiéu luc ciia Pa GKHD

+ Bén dugc dé nghi giao két hop dong tir choi
+ Hét thoi han hiéu lue duoc quy dinh trong

ba GKHD
+ Thong |
+ Thong |

+ Thong |

h4o Ve thay d6i Pa GKHP c6 hiéu luc
hao veé rut lai Pa GKHD c6é hiéu luc
hao vé hity boé Pa GKHD c¢6 hiéu luc

+ Theo t

noa thuan cua cac bén trong thoil han cho

bén dugc dé nghi tra 10i.
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CHUONG 2

2. Pé nghi giao két hop dong (t.)
d. Thay @éi, rut lai va hity b6 PNGKHP
-Thay d6i, rat lai Pa GKHD
- Piéu kién?
- Huy bo Ba GKHP
- Piéu kién?
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CHUONG 2

2. Dé nghi giao két hop dong (t.)

e. Tir ch6i DNGKHD

A nhan dugc dé nghi giao két hop dong ctia B chi 1 1a
dé nghi co gia tri rang budc trong vong hai tuan. A tra
101 d& nghi nay bang thu va dé xuat mot so diéu kién
khac ma B khong chap nhan. Thoi han 2 tuan van con.
A chap nhan dé nghi giao két hop dong cua B khong
c6 chinh stra gi. B c6 bi rang budc bdi 101 dé nghi cia
minh da dua ra vd1 A nira hay khong?
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CHUONG 2

I1. Giao két hop dong kinh doanh quéc té (t.)
3. Chép nhdn dé nghi giao két hop dong

a. Khai niem

- biéu 396 BLDS 2005

- bicu 18 CU Vién 1980

- biéu 2.1.6. PICC 2004
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CHUONG 2

3. Chdp nhdn dé nghi giao két hop dong (t.)
b. Ddc diém ciia chap nhdn PNGKHD
- Thé hién 13 y dinh cua bén ‘du:qc dé nghi vé viée chép
nhan toan bo nd1 dung cua dé€ nghi

> Phan bigt chap nhan Pa GKHP véi thong bao
da nh?ém duoc Pa GKHD hay thu bay to su quan tam
t61 ba GKHD?
- Viéc chap nhan phai vo diéu kién
- Khong 12‘111,1 thay déi/thay d6i co ban ndi dung cua dé
nghi giao két hgp dong
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CHUONG 2

3. Chdp nhdn dé nghi giao két hop dong (t.)
c. Thoi han chap nhin PNGKHD
- Khi bén dé nghi c6 an dinh thoi han tra 16i thi thoi
haqn chap nhan Pa GKHD la thoi1 han hi¢u luc cua
ba GKH

> Chap nhan Pa GKHP muén va t
chap nhan ba GKHD dén mudn?
- ba GKHD bang 1oi noi - phai chap nhan ngay, trir
kh1 hoan canh chi ra di€éu nguoc lai
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CHUONG 2

3. Chdp nhdn dé nghi giao két hop dong (t.)

d. Hinh thirc chap nhdn DNGKHP

- Bang vin ban

- Bang 101 noi

- Bang hanh vi ?thuc té: thanh toan trudc mot phan gia
hang, van chuyén hang hoa...

- Su 1m lréng hay khong hanh dong (inaction) c6 dugc
col 1a chap nhan khong?
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CHUONG 2

3. Chdp nhdn dé nghi giao két hop dong (t.)
e. Hieu luc cua chd’p nhan DNGKHD
- Thoi diém chap nhan Pa GKHD c¢6 hiéu lyuc:
+ Thuyét tong phat
+ Thuyét tiép thu

= rui ro trong viéc truyén dat thong tin?
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CHUONG 2

3. Chdp nhdn dé nghi giao két hop dong (t.)
f. Rut lai chap nhign PNGKHP
- Piéu kién?
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CHUONG 2

I1. Giao két hop dong kinh doanh quac té (t.)
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CHUONG 2

I1. Giao két hop dong kinh doanh qudc té (t.)

Mary nhin thay quang co sau trén ctra kinh cia 1 cira
hang: “Chao hang dac bi€t trong ngay hom nay: dia
nhac MJ gia 2,99 USD”. Mary chon 5 dia va dua cho
ngudi ban hang. a guodi ban hang dé nghi 64,95 USD.
Mary buc tic chi cho nguodi ban hang thay thong bao
trén ctra kinh va nguoi ban hang nhan rang da co su
nham 1an, gia 1a 12,99 USD/dia. Hoi nguoi ban hang
c6 rang budc trach nhiém gi khong?
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CHUONG 2

I1. Giao két hop dong kinh doanh qudc té (t.)

Cong ty A (Viét a am) sang Anh dam phan dé ky két
hop doéng vdi cong ty B. Hai cong ty di thong nhat
moi diéu khoan trir diéu khoan thanh toan — cong ty A
dé nghi thanh toan bang L/C tra cham 180 ngay, cong
ty B dé nghi thanh toan bang L/C tra ngay. Cong ty A
khong dong v va bo vé nude. 5 ngay sau, cong ty B
dién sang chap nhan L/C tra cham 180 ngay. Hoi hop
dong da dugc hinh thanh hay chua?
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CHUONG 2

I1. Giao két hop dong kinh doanh quoc té (t.)

Cong ty X (Hoa Ky) gtri fax chao mua 300 chiéc khin
quang lua cac loai danh cho phu ntr cua cong ty Y (Phap)
v6i gia 1a 20 USD/chiéc, diéu kién giao hang FCA Paris,
Incoterms 2000. Cong ty Y fax tra 101 v61 no1 dung: dong
y ban 300 chlec khan quang lua danh cho phu nit, trong
d6, 150 chiéc khan co hoa tiét hinh 14 (50 khin mau xanh
la cay, 50 khan mau xanh da tro1, 50 khan mau xanh nudce
bién), 150 khan c6 hoa tiét hinh hoa (50 khin mau vang,
50 khan mau do, 50 khan mau da cam), gia la 20USD/
chiéc, diéu kién giao hang 1a FCA Paris, Incoterms 2000,
o120 cho AirFrance = Can ctr vao Cong ude Vién 1980 Ve
mua ban hang hoéa quoc té thi hop dong hinh thanh chua?
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CHUONG 2

I1. Giao két hop dong kinh doanh qudc té (t.)
22/8/a, cong ty A (Viét 4 am) chao hang cong ty B
(Phap). Chao hang c6 hiéu luc dén 16h30 ngay
16/9/a . Bén 15/9/a , cong ty A van khoéng nhan dugc
chap nhan chao hang. Sang 18/9/a, cong ty A nhén
duoc fax chap nhan chao hang cua cong ty B chuyén
vao 23h00 ngay 15/9/a . Cong ty A khong chap nhan
va coi chap nhan chao hang dén mudn. Coéng ty B thi
khang dinh nguoc lai. Hoi 1ap ludn cta cong ty nao
dung? Biét rang Luat diéu chinh 1a Cong udc Vién
1980 va 15/9/a 1a ngay th sau.
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CHUONG 2

I1. Giao ket hO’p dong kinh doanh quoc té (t )

a gay 14/9/a, cong ty A (Anh) telex cho cong ty B
(Hoa Ky) chao mua 1000 tan du’O’ng theo gia thi
truong. Ban telex dén vin phong cong ty B vao 17h00.
V1 nhéan vién van hanh telex cua cong ty B da vé nha,
cong ty B giri thu chap nhin ngay sau d6. Thu nay dén
tay ngum mua vao 14h30 ngay 17/9/a . Trong khi do,
9h30 ngay 17/9/a, cong ty A di giri 1 telex khac cho
cong ty B huy don chao hang Cong ty B nhan duoc
telex nay cling vao 9h30 ngay 17/9/a . Hay tu van cho
cong ty A xem don chao hang c6 rang budc ho hay
khong?
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CHUONG 2

I1. Giao két hop dong kinh doanh quéc té (t.)
4. Mjt 56 vin dé can lwu y khi giao két HDKDQT
a. Xung dét phdp ludt trong giao két HPKDQT
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CHUONG 2

4. Mét s6 van dé can lwu y khi giao két HPKDOQT (t.)
b. Sur dung hop dong mau trong giao ket HDKDQT

Hop dong méu cé tinh

tham Kkhao Hop dong gia nhap
. phap
HD bdo hiém luat
cgn
HD thué tau chg | @ Hicp
- de bao
HD lao dong o
. yeu

thé
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CHUONG 2

4. Mét s6 van dé can lwu y khi giao két HPKDOQT (t.)
c. Sir dung diéu kién giao dich chung trong giao két
HDPKDQOT

- Piéu kién giao dich chung néu duoc cac bén tham
chiéu bang cach chi r0 trong hgp dong kinh doanh
quoc té s€ co gia tr1 bat budc do1 vl cac bén

- Cac bén can ra soat lai dé c6 nhitng bao luu d6i véi
nhirng di€u khoan bat 1¢1


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 2

4. Mét s6 van dé can lwu y khi giao két HPKDOQT (t.)
d. Nghia vu va trach nhiém tién hop dong

- Vi du: A c6 v dinh giao két hop dong thanh 1ap cong
ty lién doanh voi B hodc C — hai nha san xuat xe hoi
hang dau ctia nudc X. Trong qua trinh dam phan véi
B, A nhan dugc nhitng thong tin twong d6i chi tiét vé
ké hoach ché tao ra mét kiéu xe hoi méi cia B > A ¢é
nghia vu gitr bi mat nhirng thong tin l1ién quan té1 viec
thiét ké kiéu dang xe hoi méi nay voi C khi viée dam
phan voi B khong dan dén viéc ky két hop dong?
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CHUONG 2

4. Mét s6 van dé can lwu y khi giao két HPKDOQT (t.)
e. Mot so 1oi thuong gdp khi giao két HDKDOT

- Khéng ty minh soan thao hop dong

- biéu khoan thanh toan khong rd rang

-Thiéu céc diéu khoan chung

- Suy dién

- BO st mot s6 diéu khoan
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CHUONG 2

I11. Piéu kién hiéu lrc ciia hop dong kinh doanh quoc
té va van dé hop dong vo hiéu

1. Piéu kién hiéu lwc ciia hop dong kinh doanh quéc té

- Quy dinh cua cac nudc khac nhau l1a khong hoan toan
giong nhau

-Vé co ban, c6 4 diéu kién:

+ Pi1éu
+ Pi1éu

Ki€én ve chu thé cua hop dong
K1€én v€ nd1 dung va muc dich cua hgp dong

+ Pi1éu

k1€én v€ hinh thirc cua hgp dong

+ Piéu kién vé su tu nguyén ciia cac bén khi tham gia
giao két hop dong

uongThanCong.com https://fb.com/tailieudientucntt
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CHUONG 2

1. Diéu kién hiéu luc ciia hop dong kinh doanh
quéc 1é (t.)

PL Viét 4 am quy dinh 4 diéu kién hiéu luc:

Chu thé cua hop dong phai hop phap

Hinh thirc ctia hop dong phai hop phap

a 0i dung va muc dich cta hop déng phai hop
phap

Hop dong dugc giao két trén nguyén tac tu
nguyen
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CHUONG 2

1. Diéu kién hi¢u lwc ciia hop dong kinh doanh
qué’c té (1.)
- Chu thé cua hop dong phai hop phap

+ phai c6 niing lwe chi thé phap luat (gom: ndng
luc phap luat va nang luc hanh vi)
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CHUONG 2

1. Diéu kién hi¢u lwc ciia hop dong kinh doanh
qué’c té (1.)

- Chu thé ctia hgp dong phai hop phap (t.)
+ 4 éu viéc g1a0 két hop déng duoc thuc hién
thong qua ngwoi dai dién thi do phai 1a nguo1 dai
dién hop phap cua ca nhan, phap nhan
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CHUONG 2

1. Diéu kién hiéu lwc ciia hop dong kinh doanh
quéc 16 (1)

- Hinh thirc ctia hop dong phai hop phap:

VD: biéu 27 khoan 2 LTM 2005 quy dinh vé hinh
thirc cia HDMBHHQT -2 hinh thirc cua HD
phai la van ban hoac cac hinh thire khac co
gia tri phap ly twong dwong van ban
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CHUONG 2

1. Diéu kién hi¢u lwc ciia hop dong kinh doanh
qué’c té (1.)
- 4 0i dung va muc dich cua hO’p déng phai hop
phap - ndi1 dung va muc dich cua hop dong khong

vi pham diéu cam cua phap luat, khong trai dao
duc xa hoi

+ Poi twong ctia hop dong khong bi cam kinh
doanh theo quy dinh cua phap luat

+ Co day du cac diéu khoan chii yéu

+ Cac thoa thuan trong hop dong khong trai voi
cac quy pham bat budc cua phap luat
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CHUONG 2

1. Diéu kign higu lyc ciia hop dong kinh doanh
quoc té (t.)
- Hop dong dugc giao két trén nguyén tic tu
nguyeén
+ Cac bén dugc tu do bay to y chi va thoa thuan

moi van dé trong hop aong

+ a hiing truong hop vi pham nguyén tic tu
nguyeén: cO su €p budc, lra do1, nham lan
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CHUONG 2

I1I. Piéu ki¢n hi¢u lyc ciia hgp dong kinh doanh
quoc té va van de hop dong vo hi€u (t.)
2. Hop dong vé hiéu va hiu qud phdp ly
- Céac truong hop hop dong vo hiéu
- Hau qua phap ly:
+ HD v6 hiéu khong lam phat sinh quyén va nghia
vu cua cac bén

+ Cac bén phai kho1 phuc lai trinh trang nhu khi
chua giao két HD

+Bén co 16i gy thiét hai phai boi thuong
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CHUONG 2

IV. Thwe hién hop dong kinh doanh quoc té
1.Nguyén tic thwe hién hop dong

-Thuc hién dung hop dong, dung doi tuong, chat
luong, s6 lwong, chung loai, thol han, phuong thirc va
cac thoa thuan khac

-Thyc hién mot cach trung thuc, theo tinh than hop tac
va ¢o loi nhét cho cic bén, dam bao tin cay lan nhau
-Khong dugc xam pham dén loi ich cha nha nudec, loi
ich cong cong, quyén va loi ich hop phap ctia nguoi
khac
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CHUONG 2

IV. Thwe hién hop dong kinh doanh quaoc té (t.)
2. Nghia vu cac bén

- a ghia vu dugc quy dinh trong hop dong

- A ghia vu mac dinh:
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CHUONG 2

IV. Thwe hién hop dong kinh doanh quaoc té (t.)

3. Trdach nhiém do vi pham hop dong

a. Khai niem

-Trach nhiém do vi pham hop dong kinh doanh quoc té

1a dang cu thé ctia trach nhiém phap ly phat sinh trong
[inh vuc hoat dong kinh doanh qudc té

-> Trach nhiém va nghia vu?
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CHUONG 2

3. Trdach nhiém do vi pham hop dong (t.)
b. Pdc diem

- Puoc ap dung trén co s6 hanh vi vi pham
HDKDQT c6 hi¢u luc phap luat

- Co nC)l Cung gén ’ién V(’)’i Viéc thuc hién céc nghia

- Do co quan, to chl'l:c c6 tham quyén hoac bén b1 vi
pham ap dung trén co s¢ nhirng quy dinh cua phap
luat.
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CHUONG 2

3. Trdach nhiém do vi pham hop dong (t.)

c. Quy trach nhiem cho bén vi pham

-Bén bi vi pham dé quy trach nhiém cho bén vi pham
trude hét phai chimg minh c¢6 hanh vi vi pham va ap
dung nguyén tac suy doan 10i

+ Hanh vi vi pham: 1a viéc khong thuc hién, thuc hién
khong day du hodc thuc hién khong ding nghia vu
theo thoa thuan gitra cac bén hoac nghia vu mac dinh
+ 2 guyén tac suy doan 16i: a éu mot bén vi pham HP
thi bi suy doan 1a co 16i
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CHUONG 2

3. Trdach nhiém do vi pham hop dong (t.)

d. Mien trach nhiem cho bén vi pham

-Bén vi pham d¢€ thoat trach nhi€ém phai chirng minh

minh khong c6 16i do roi vao cic trudng hop mién

trach nhiém

- 3 trudng hop mién trach pho bién:

a. Xay ra su kién bat kha khang

b. Hanh vi vi pham cua mot bén hoan toan do 16i cua
bén kia

c. Hanh vi vi pham ctia mot bén do 16i ctia bén thir ba
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CHUONG 2

d. Miéen trach nhiém cho bén vi pham (t.)

d1. Su kién bat kha khang (Force Majeure)

- Khai niém: D161 BLDS 2005, D79 K1 CISG 1980,
D7.1.7 PICC

- Su kién bat kha khang 13 nhitng tr& ngai ma:
+ Xay ra sau khi hop dong duoc ky két
+ Dan dén sy vi pham hop dong
+ 4 am ngoai tam kiém soat ctia bén vi pham >
Bén vi pham khong thé luong duoc vao thoi diém
g1a0 két hop déng, hoac khong thé tranh hodc vuot
qua dugc
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CHUONG 2

d1. Su kién bat kha khang (Force Majeure) (t.)

A ghia vu cua bén gap su kién bat kha khang

+ Thong bao vé su kién bat kha khang

+ Cung cap béng chirg chtimg minh sy kién bat
kl}é khang va mo1 quan hé nhan qua gi}’}a su kién
bat kha khang va hanh vi1 vi pham hgp dong
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CHUONG 2

d. Miéen trach nhiém cho bén vi pham (t.)
d2. Hanh v1 vi pham cua moét bén hoan toan do 101 cua
bén kia
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CHUONG 2

d2. Hanh vi vi pham ctia mot bén hoan toan do 16i cua
bén kia (t.)

4 éu ca hai bén déu co 10i: phai chiu trach nhi€ém theo
ty 1& 10i cia minh

Vi du: Tranh chap giira ngudi ban Thuy S§ va nguoi
mua Ha Lan vé cach thtc kiém tra chat luong hang

hoa (Phan quyét so 5)
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CHUONG 2

d. Mién trach nhiém cho bén vi pham ~(t. )

d3. Hanh vi vi pham cuia mdt bén do 161 cuia bén thir ba

- Bén thtr ba nay c6 thé 1a ai?

- Trong truong hop nao bén vi pham dugc mién
trach do 101 cua bén thur ba? (D79 K2 CISG 1980)
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CHUONG 2

3. Trdach nhiém do vi pham hop dong (t.)

e. Cac ché tai do vi pham hop dong

Diéu 292 LTM 2005

- Budc thuc hién ding hop dong (Thuc hién thuc su)
- Phat vi pham

- BOi thuong thiét hai

- Tam nguing thuc hién hop dong

- Dinh chi thyc hién hop dong

- Huy hop dong
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)

el. Budc thuc hién dung hop dong

- Khat niém: la viéc bén b1 vi pham yéu cau bén vi
pham thuc hién ding hop dong hodc dung cac bién
phap khac dé hop dong dugc thuc hién va bén vi pham
phai chiu chi phi phat sinh (D297 K1 LTM 2005)

- Cac yéu to cau thanh trach nhiém:

+ ¢0 hanh v1 vi pham

+ ¢0 101 cua bén vi pham
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CHUONG 2

e. Cac ché tdi do vi pham hop c‘?‘OA‘ng (1.)

el. Budc thuc hién ding hop dong

- Truong hop ap dung:

+ Giag thiéu hang hoic cung tmg dich vu khong dung
hop dong?

+ Giao hang ho4, cung tmg dich vu kém chat lugng?

+ Bén vi pham khong hanh dong theo yéu cau ctia bén
b1 vi pham

+ Khong thanh toan tién hang hodc phi st dung dich
vu?
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)
¢2. Phat vi pham

Khai niém: la viéc bén b1 vi pham yéu cau bén vi
pham tra mot khoan tién phat do vi pham hop dong
néu trong hop dong cé thoa thuan (D300 LTM
2005)

Cac yéu to cau thanh trach nhiém:

+ ¢O0 hanh vi vi pham (dugc quy dinh trong hop
dong dbi vai phat vi pham)

+ ¢4 101 ctia bén vi pham
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CHUONG 2

el. Phat vi pham (t.)

-Cac loai phat
+ Phat bdi wéc: “aéu a B khong giao hang trong
thoi glan 2 thang ké tir khi hét tho1 han giao hang,
a M ¢o quyen huy HP va doi a B khoan tién phat
bang 7% tri gia HD” = duoc ap dung khi khong
thuc hién HD
+ Phat va: “a éu a B giao hang cham thi nop phat
0,5% tri gia phan hang cham glao cho 10 ngay dau
tién, thém 0,5% cho moi 10 ngay tiép theo, nhu:ng
tong so tién phat khong vuot qua 5% tri gia HD”
duoc ap dung khi cham thuc hién HDP
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)
e3. Boi thuong thiét hai
- Khai niém: 13 viéc bén vi pham bdi thuong nhiing
ton that do hanh vi vi pham hop doéng gy ra cho bén
b1 vi pham (D302 K1 LTM 2005)
- Cac yéu to cau thanh trach nhiém:

+ ¢0 hanh v1 vi pham

+ ¢6 thiét hai thyc té

+ hanh vi vi pham hop déng 13 nguyén nhan truc
tiép gy ra thiét hai

+ ¢4 101 cia bén vi pham
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CHUONG 2

e3. Boi thuong thiét hai (t.)
- Thiét hai dugc boi thuong:
+ Thiét hai vat chat:
(1) Ton that hay giam sut tai san cua bén bi vi pham
(2) Cac chi phi phai chi ra do su vi pham HD
(3) Thu nhap bi b6 15 (1ai mat hudng)
+ Thiét hai tinh than: La nhitng thi€t hai truu

tuong, kho tinh todn > Khong pho bién & HP mua
ban
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CHUONG 2

e3. Boi thuong thiét hai (t.)

- Thiét hai dugc bodi thuong (t.)
+ Thiét hai thue té:
(1) La thiét hai c6 can cu, dugc CM mot cach hop
1y, thuc té
(2) La thiét hai ma cac bén c6 thé luong trude dugc
+ Thiét hai phi thue té:
(1) La thiét hai do bén bi vi pham ty thoi phong 1én,
khong co6 can ct
(2) La thiét hai nam ngoai nhin quan ctia cac bén
> Khong dugc boi thuong thiét hai phi thuc té
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CHUONG 2

e3. Boi thuong thiét hai (t.)

- Thiét hai dugc bodi thuong (t.)
+ Thigt hai tryc tiép: 1a thi¢t hai do hanh vi vi
pham cua bén kia truc tiép gay ra
+ Thiét hai gian tiép: 1a thiét hai khong do hanh vi
vl pham cﬁE} bén kia gay ra hoac thi¢t hai Ia mot hau
qua gidn tiép cua hanh vi vi pham

- Khong boi thudng thiét hai gian ticp
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CHUONG 2

e3. Boi thuong thiét hai (t.)

VD: A nhép soi tir B. Hang giao kém pham chat nén A
phai tai ché soi vdi chi phi 1a x USD. Trong thoi gian
tai ché 2 tuan, A phai giam cong suat hoat dong cia
nha may vi khong du soi dét, 13i mat huéng la y USD.
Tién d6 dét khong nhu du kién nén A g1a0 val cham
cho khach hang nudc ngoar va phai chiu phat z USD.
Do c6 nhitng khoan chi ngoai du kién, A tra luong
cham cho cong nhan. Ho dinh cOng, gay thi¢t hai t
USD

> A dwoc boi thwong nhirng khoan thiét hai nao?
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CHUONG 2

e. Cdc ché tdi g’a vi pham hop dong (t.)

e4. Huy hop dong

- Khai niém: 12‘1‘ viéc mot bén cham (‘h’lzt thuc hién
nghia vu hOp dong va lam cl}o hop dong khong co
hi¢u luc ké tir tho1 diém giao ket.

>Huly bé mot phan HD hoic toan bd HP

+ Hily bé mot phan HD = HP van con hiéu luc.

+ Huy bo toan bo HD - HD dugc coi la khong co
hi¢u luc tur thot diem giao két.
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CHUONG 2

e4. Huy hop dong (t.)
- Cac yéu t0 cau thanh trach nhiém:

+ ¢O hanh vi vi pham (vi pham co ban, hoac vi
pham theo su thoa thuan cua cac bén vé ap dung huy

hop dong)
+ ¢4 101 ctia bén vi pham
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CHUONG 2

e4. Huy hop dong (t.)

-Vi pham co ban: Piéu 3 khodn 13 LTM 2005, Piéu 25
CISG

>vi pham vé pham chat, vi pham vé thoi han giao
hang co6 phai 1a vi pham co ban khong?
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CHUONG 2

e4. Huy hop dong (t.)

- Vi pham co ban (t.)

VD1: HD mua ban ruou gitra cﬁng ty X (Viét 4 am) va
cong ty B (Phap) quy dinh ruou néng do 18 do.

Cong ty B giao ruou voi nong do 1a 14 do
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CHUONG 2

e4. Huy hop dong (t.)

ong ty A (Viét 4 am) va

\
A

- Vi pham co ban (t.)

ay gitra ¢

VD 2: HDP mua ban gi
Cong ty B (Y).

Pham chat: giay da nam, mau den, loai I, size 40-42.

> Cong ty A c6 quyén hity HP khong?
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CHUONG 2

e4. Huy hop dong (t.)

- Vi pham co ban (t.)

YD3: Cong ty A (Viét 2 am) nhap bot son tir cong ty B
(2 hat Ban) d¢ lam tranh son mai

Pham chat: bot son loa1 I, xuat xr 4 hat Ban
(1 n t cn laa Vnéf V1P T—Tr"\nn- ANGO
JU OUILL 1Udl 1, Audtl AU 11Ullg NUILLg
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CHUONG 2

e4. Hiy hop dong (t.)
Thuc tién xét xir cong nhan nhirng TH dugc huy HDP

+ & gudi mua c6 quyén huy HD khi:
(1) a B khong giao hang ma tho1 han giao hang 1a
mot ngay cu thé
(2) 4 B khong giao hang trong thoi han d3 duoc gia
han thém
(3) 4 B giao sai loai hang, giao hang sai mau
(4) a B giao hang kém phégn chat dén ndi khong
dap ung duoc muc dich cuaa M
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CHUONG 2

e4. Huy hop dong (t.)

- Thyec tién xét xir cong nhan nhirng TH dugc huy HP
+ 4 guoi ban co quyén huy HD khi
(1) 4 M khong tra tién trong thoi han da dugc gia
han thém
(2) a M khong nhan hang trong thoi han di duoc
gia han thém
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CHUONG 2

e4. Huy hop dong (t.)

- 4 ghia vu thong bao vé viéc huy hgp dong?

- Bén vi pham HP c6 16i dan dén hily hop dong phai
boi thuong thiét hai
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)

e5. Tam nging thuc hién hop dong

- Khai niém: 1a viéc mot bén tam tho1 khong thuc hién
nghia vu HDPMBHH. Kh1i HDMBHH b1 tam ngung
thuc hién thi hgp dong van c¢6 hiéu luc (Picéu 308 Luat
Thuong mai 2005)

- Cac yéu t0 cau thanh trach nhiém:

+ ¢0 hanh v1 vi pham (vi pham co ban hoac vi
pham theo su thoa thuan cua cac bén Ve ap dung tam
ngung thuc hién hop dong)

+ ¢4 101 cia bén vi pham
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)

¢6. Dinh chi thuc hién hop déng

- Khai niém: 1a viéc mot bén tam thoi cham duat viéc
thuc hién nghia vu HDMBHH. Kh1 HPMBHH b1
HDPMBHH bi dinh chi thyc hién thi HD cham dut higu
luc tir thoi diém bén nhan duoc théng bao dinh chi,
cac bén khong thé tiép tuc thuc hién nghia vu hop
dong (Piéu 309 Luat Thuong mai 2005)
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CHUONG 2

e6. Dinh chi thyc hi¢n hop dong (t.)
- Cac yéu t0 cau thanh trach nhiém:

+ ¢0 hanh vi vi pham (vi pham co ban hoac vi
pham theo cac bén thoa thuan 4p dung dinh chi thuc
hién hop dong)

+ ¢4 101 ctia bén vi pham
- a ghia vu thong bao vé viéc dinh chi thuc hién hop
dong?

- Thanh toan hoac thuc hién nghia vu d6i ing?
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CHUONG 2

e. Cac ché tai do vi pham hqp dong (t.)

—> Mo61 quan hé gitra cac ché tai

- Ché tai thuc budc thuc hién ding hop dong khong
thé ap dung dong thoi vaoi ché tai Hiy HP, tam nging
va dinh chi thuc hién HD

- Ché tai boi thuong thiét hai duoc ap dung dong thoi
v6i cac ché tai khac

- Ché tai phat duoc ap dung dong thoi voi cac ché tai
khac
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CHUONG 2

e. Cac ché tai do vi pham hop dong (t.)

Bai tap

Tranh chap giita nguoi mua Viét a am (nguyén don)
va nguoi ban Han Quoc (bi don)

Hop dong giita hai bén duoc ky ngay 5/5/a c6 doi
trong la 10 xe ta1 da qua sir dung hifu TOWER

Piéu 3 cua hop dong quy dinh xe phai la xe tai goc
viéc kiém tra chat luong hang hdoa do nguoi ban tién
hanh ¢ cang di.
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CHUONG 2

Bai tap (t.)

Diéu 7 ctia hop dong quy dinh néu glao hang cham
hoac mo L/C cham thi phai nop phat moi ngay cham
la 0,1% tr1 gia HD, nhung toi da khong qua 8% tri gia
ﬁlO’p dong

a gay 2/7/4 , nguyen don nhan hang tai cang TP. HCM
va phat hlen 10 xe déu 1a xe khach tir 7-12 chd da thao
bo ghé ng01

a gay 4/7/a , nguyén don mo1 Vinacontrol tién hanh

gia dinh; theo d6, BBGD két luan: 8 xe chd khach 7
cho va 2 xe ché khach 12 cho, ¢co6 10 trén san xe
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CHUONG 2

Bai tap (t.)
a gay 8/7/a , nguyen don fax cho b1 don don khleu nai
kém BBGD, yéu cau bi don nhan lai xe, tra lai tién

a gay 15/7/a , bi don fax cho nguyén don , nhd nguyén
don ta1 xuat giap 10 xe ta1 no1 trén.

a gdy 18/7/a , nguyén u(m yéu cau bi don tra tién hang
roi s& giup bi don tai xuat xe
a gay 5/10/a, do bi don khong tra tién hang, nguyen

don kién bi don ra VIAC doi tra cho 4 D s tién 1a
41.590 USD
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CHUONG 2

Bai tap (t.)
S tién ndi trén bao gom:
1. Tién hang da thanh todan 2 37.000USD
2. Phat vi pham HD :2.960USD
3. Phi mo L/C - 280USD
4. Phi giam dinh - 300USD
5. Chi phi do' hang :400USD
6. Ldi Suat trén s6 tiéen 37.000USD ke tir ngay thanh
todn dén ngay di ki¢n 650USD

> Cac yéu cau trén cia nguyén dO’Il co duogc thoa
man khong? Tai sao?
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CHUONG 2

V. Hop dong dién tir

1. Tong quan vé hop dong dién tir

a. Khai niem

Piéu 11, muc 1, Luidt miu vé Thuong mai dién tu
Ua CITRAL 1996: Hop dong dién tir dugc hiéu 1a hop
dong duoc hinh thanh thong qua viéc st dung thong
diep dir icu

-- biéu 33 Luat Giao dich dién t&r Viét 4 am niam 2005:
Hop dong dién tir 1a hop dong duoc thiét 1ap dudi
dang thong diép dir lieu theo quy dinh cua Luat nay
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CHUONG 2

1. Tong quan vé hop dong dién tir (t.)
a. Khai niem

“Thong di€p dir lieu”: 1a “thong tin d}rqc tao ra, duoc
g1 di, dugec nhan va dugc luu trilr bang phuong tién

dién tu”.

('D)
D>

no A1 1 |1
L@ & ViUl 11

CD>
('D)
C'D)

w T

—> Hinh thtc fé hi g ong dicp
dir liéu duoc thé hien dudi dang h1nh huc trao do1 di
liu di€n tr, chuing tu dién tu, thu dién tir, dién tin,
dién bao, fax va cac hinh thic tuong tu khac

(webpage, file am thanh, file van ban...)

11 LJ. 1 11
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CHUONG 2

1. Tong quan vé hop dong dién tir (t.)

a. Khai niem

Mot s6 hop dong dién tir

- Hop ddng truyén thong dugc dua 1én web

- Hop dong dién tir hinh thanh qua cac thao tac

¢e 12 .19

: 9 (44 PR b N 4 VR b
click™, “browse”, “typing

- Hop ddng hinh thanh qua nhiéu giao dich bang email

- Hop dong duoc ky qua cac san giao dich dién tir, hop
dong dién tur st dung chir ky so
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CHUONG 2

a. Khdiniéem (t.)
Hop dong truyén thong dugc dua 1én web

- Hop déng dang ky st dung dich vu Internet, dién
thoai

- Hop dong tu van
- Hop dong du lich

- Hop dong van tai

- Hoc truc tuyén
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CHUONG 2

a. Khdiniéem (t.)
Hop dong dién tir hinh thanh qua cic thao tac “click”,
“browse”, “typing”

razon.comyexecfobidosfsearch-handle-Form 104-921 4291 -55395535 Vl 50 Link=
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CHUONG 2

a. Khai niem (t.)
Hop dong dién tir hinh thanh qua cic thao tac “click”,

19 2%  ¢¢

browse”’, “typing”’

Hop dong g01 kem (shrink-wrap agreements)

Cong ty ProCD ban mot chuong trinh co s¢ dir licu
(SelectPhone) chtra théng tin tr 3000 danh ba dién
thoai. Cong ty ban cung chwong trinh khach hang 1¢
duogc chiét khau diéu khoan chiét khau da the hién
trén mot hop dong g0i 1a giay phép dung san pham véi
no1 dung la chi gi61 han st dung chuwong trinh cho muc
dich phi thuwong mai khong ban lai.
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CHUONG 2

Hop dong goéi kém (shrink-wrap agreements) (t.)

Ong Zeidenberg d3 mua chuong trinh theo dang ban 1¢
va ban lai trén Internet,

ProCD kién Zeidenberg = ong nay di 1ap luan rang
hop dong chua duogc thuc thi vi ong ta khong thé xem
hop dong cho dén khi 6ng ta mua va mo bao bi ra (hop
dong duogc goéi kém véi phan mém bén trong bao bi).
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CHUONG 2

Hop dong goéi kém (shrink-wrap agreements) (t.)

Toa an giai thich rang Zeidengerg di tu rang budc
minh véi cac dicu khoan sir dung chuong trinh mot khi
anh ta da c6 co hd1 guri tra no6 lai nguo1 ban.

Toa an 1y luan rang néu ghi cac diéu khoan bén ngoai
bao bi thi can phai in chat luong tot vi d& bi mo va
tray, mit khac thong tin vé bao hanh va hudng dan st
dung c6 ich hon cho nguo1 dung cho nén s€ khong co
du chd bén ngoai dé in cac diéu khoan.
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CHUONG 2

a. Khai niem (t.)

H

19

H

op dong dién tir hinh thanh qua cac thao tic “click”,

2%  ¢¢

browse”’, “typing”’

op dong nhap chuot (Click-wrap contract)
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CHUONG 2

a. Khai niem (t.)

Hop dong hinh thanh qua nhleu glao dich bang email

a guoi ban (Viét 4aam) va a gum mua (4 hat Ban) gap
nhau tar HO1 cho (Vlet nam) va thoa thuan bang miéng
hop dong mua ban vao ngay 4/ 6/a . Theo do:

- B01 tuong hop dong: 5.000 san pham binh gom (theo
mau d3 thong nhat)

- G1a: 2 USD/pc FOB Hai Phong

- G1ao hang: 45 ngay sau khi ky hop dong

-Thanh toan: TTR 50 truéc khi giao hang, thanh toan not
50% sau khi giao hang

- Cang dén: Yokohama, a hat Ban
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CHUONG 2

a. Khai niem (t.)

Hop dong hinh thanh qua nhiéu giao dich bang email

a gay 11/6/a , theo dé ngh1 cua nguo1 mua, nguol ban
thao mot hqp dong bang e-mail voi ndi dung chinh
nhu hai bén di thoa thuan, cubi email ghi:

Best regards

a guyen Van aB

DIRECTOR

ABC Import-Export Co., Ltd.

1A Lang thuong, Dong Da, Hanoi, Vietnam
Tel: 84-4-7751581; Fax: 84-4-7751582
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CHUONG 2

a. Khai niem (t.)

Hop dong st dung chit ky s6

Chir ky dién t&r duoc tao lap dudi dang tir, chit, s, ky
hiéu, am thanh hodc cac hinh thirc khac bang phuong
tien dién tur, gan lién hoac két hop mot cach logic
voi thong diép dir liéu, co kha nang xac nhan nguoti
ky thong diép dir 1li€u va xac nhan su chap thuan cua
nguo1 do do1 vol nd1 dung cua thong digp dir licu
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CHUONG 2

a. Khdiniéem (t.)
Hop dong sir dung chit ky so

A cryptic message o~ /- R A clear message
N -~ __\Alice’s key = YDGNU

Z IXNW Al 4 Amy's key = VRGAT "~ |MFET ME AT

ZXTTR = “b-f . Anna'skey= AHUYT - |THE CORNER
o T = BY &

e Sty N [maman
"-_'-,"-.:l":"?' : :_.I;-_L‘:-I

-

| Decrypt

Enter a key here: vrgat

The message was sent by
|Ali::e | |Amy | | Anna |

CuuDuongThanCong.com

https://fb.com/tailieudientucntt
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CHUONG 2

1. Tong quan vé hop dong dién tir (t.)

a. Pac diem
- Tinh phi1 bién gi161

- Tinh ao

o nid

- Tinh trung gian

o nid

- Tinh ra1 ro cao
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CHUONG 2

V. Hop dong dién tir

2. Mét s6 van dé phap Iy can luu y

a. Lién quan dén quy trinh, thi tuc giao két hop dong
dien tu

- Khé xac dinh chil thé hop dong

- Giao két hop dong tu dong

- Hi¢u luc cua chir ky dién tur

- Gia tri phap 1y (hiéu luc) cua cac diéu khoan trong
hop dong
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CHUONG 2

2. Mét s6 van dé phap Iy can lwu y (1)

b. Lién quan dén qud trinh thuc hién hop dong

- Khung ph,ép Iy vé hop dong dién tir con khac nhau
gilra cac quoc gia

- 4 hiéu rui ro lién quan dén khia canh k¥ thuat

- Kho khan trong vi€c gia1 quy
dién tur

TN
>4
)

14
A —_—

t tranh chap hop don

(D>~
Qo
-
@)
()e
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