CHUONG 3

HQP PONG MUA BAN HANG
HOA QUOC TE
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CHUONG 3

Tai liéu hoc tap:

1. GS. TS. Nguyén Thi Mo ((;hﬁ, bi€n), Gido trinh Phap
luat trong hoat dong kinh té doi ngoai, NXB Thong tin
va truyén thong, 2009

2. B0 luat dan su Viét Nam nam 2005

3. Luat Thuong mai Viét Nam nam 2005

4. Cong udc Vién 1980 vé mua ban hang hoéa quoc té
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CHUONG 3

Tai liéu tham khao
1. Camnang HDTM (2007) VCCI & Danida

2. Luat hop dong Viét a am — Ban an va binh luan
ban an, TS. P6 Vin Pai, a XB. Chinh tri Qudc gia,
Ha a 61, 2009

3. B0 Tu phap, Cam nang phap luat kinh doanh danh
cho doanh nghiép nho va vua- tap 2: Phap luat vé
hgp dong va cac co ché giai quyét tranh chap trong
kinh doanh
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CHUONG 3

Tai liéu tham khao

4. a guyén Thi Dung, Phap luat vé hop dong trong
thwong mai va dau tu- nhitng van dé phap 1y co ban,
a XB. Chinh tri quoc gia, 2009

5. PGS.TS. a guyén Vin Luyén, TS. Lé Thi Bich Tho,
TS. Duong Anh SOIl Gido trinh Ludt Hop dong

thirong mai quoc té, 4 XB. PH Quoc gia TP.HCM,
2005

6. B6 nguyén tac ciia Ua IDROIT vé hgp dong thuong
mai1 qudc t€ nam 2004


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 3

Két cau chuwong:

I. Tong quan vé hop dong mua ban hang héa quoc té
1. Khdi niém chung vé HDMBHHQT

2. Nguon ludt diéu chinh hop HPMBHHQT

II. Nghia vu va trach nhiém cua cac bén trong
HDMBHHQOT

I. Nghia vu va trach nhiem cua nguoi ban

2. Nghia vu va trach nhiem cua nguoi mua

3. Van dé trach nhiém san pham trong mua ban hang

hoa quoc te
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CHUONG 3

Két cau chuong (t.):

1. Mgt so diéu khodn cin lwu ¥ khi giao két hop
dong mua ban hang hoa quoc te

1. Piéu khodn vé tén hang

2. Diéu khodn vé so/trong lwong

3. Diéu khoan vé chdt luong

4. Diéu khodn vé gid cd va phwong thirc thanh todn

5. Diéu khodn vé dong goi/bao gi

6. Piéu khodn vé giao hang
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Két cau chuong (t.):

1. Mgt so diéu khodn cin lwu ¥ khi giao két hop
dong mua ban hang hoa quaoc tée (t.)

7. Diéu khodn vé bdo hanh

8. Diéu khodan vé bat khd khdng

9. Piéu khodn vé hiéu luc ciia hop déng

1 0.,Bié‘u khodn vé ludt ap dung va gidi quyét tranh
chap

11. Mot s6 diéu khodn khdc
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CHUONG 3

I. Tong quan vé hop dong mua bdn hang héa quoc té
1. Khdi niém chung vé HDMBHHQT
- HbMBHHQT la HDMBHH yéu to quoc té
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CHUONG 3

L. Tong quan vé hop dong mua bin hang héa quoc té

1. Khdi niém chung vé HDMBHHQT

Khéi niém vé HDMBHH

- Luat mua ban hang hoa nam 1979 cua Anh: Hop dong
mua ban hang hoa la hO‘p dong theo d6 ngudi ban chuyén
giao hay cam két chuyén giao quyén s& hitu hang hoa cho
ngudi mua con ngudi mua cd nghia vu thanh toan tién
hang (Piéu 2)

- Bo luat Dan su 1807 cua Phap: Hop dong mua ban 1a sy
thoa thuan theo d6 mot bén co6 nghia vu giao hang, con
bén kia c6 nghia vu tra tién hang (Piéu 1582, khoan 1)
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CHUONG 3

1. Khdi niém chung vé HDPMBHHOT (t.)

- Luat Thuong mai Viét 2 am niam 2005: hop dong
mua ban hang hoa la su thoa thuan “theo do ngwoi bdn
c6 nghia vu giao hang, chuyén quyén sé hitu hang héa
cho nguoi mua va nhan thanh toan, nguoi mua co
nghia vu thanh toan cho nguoi ban, nhan hang va
quyén so hitu hang hod theo théa thudgn” (Piéu 3
khoan 8)
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CHUONG 3

1. Khdi niém chung vé HDPMBHHOT (t.)

Xac dinh yéu to quoc té

-[?ua VE‘lO‘ yéu to quoc tich ctia cac bén tham gia ky
ket hop dong (nationailty of parties)

-Dua Ve‘}o s dich chuyén ciia hang hoéa qua bién
gioi quoc gia

-Dua trén yéu to dia diém hoat dong thwong mai
(place of business)
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CHUONG 3

1. Khdi niém chung vé HDPMBHHOT (t.)

Xac dinh yéu to quoc té

-Dua yéo yéu to quoc tich cua cac bén tham gia ky két
hop dong (nationailty of parties)

VD: LTM 1997
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CHUONG 3

Xac dinh yéu to quoc té (t.)

VD: Cong ty A (dang ky thanh lap ta1 Phap, c6 hoat
dong thuong mai thuong xuyén trén 1anh tho ciia Anh)
giao két HDMBHH véi cong ty B (diang ky thanh 1ap
tal Phap, co hoat dong thuong mai thuong xuyén trén
lanh tho cta Phap) > HPMBHH nay c6 phai
HDPDMBHHQT khong?
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CHUONG 3

Xac dinh yéu to quoc té (t.)

Dua vao sw dich chuyén cua hang hoa qua bién gioi
quoc gia

VD: Quy ché tam thoi 4794/Ta -Xa K
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CHUONG 3

Xac dinh yéu to quoc té (t.)

Dua vao su dich chuyén ciia hang héa qua bién giéi
quoc gia

VD: HPMBHH giita mdt Cong ty A (TP. H6 Chi

Minh) va Céng ty B nam trong khu ché xuat Téan
Thuan c6 phai la HDMBHHQT?
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Xac dinh yéu to quoc té (t.)

Dua trén yéu to dia diém hoat dong thwong mai
(place of business)

VD: CU La Haye 1964 vé mua ban quoc té dong
san htru hinh
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CHUONG 3

Xac dinh yéu to quoc té (t.)

Dua trén yéu to dia diém hoat dong thwong mai (place
of business) (t.)

VD: Cong ty A (nguo1 ban, tru s& thuong mai tar Viét
a am) giao két HDMBHH voi cong ty B (ngudi mua, try
sO thuong mai ta1 Thai Lan).

Hang héa d3 dugc van chuyén tdi 1anh tho Thai Lan
nhung Cong ty B tir choi nhan hang

Cong ty A ban 10 hang no1 trén cho cong ty C (tru s¢&
thuong mai ta1 Thai Lan)

- HDMBHH gitta cong ty A va cong ty C co6 phai
HDPMBHHQT khong?



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 3

Xac dinh yéu to quoc té (t.)

Duya trén yéu to dia diém hoat dong thwong mai
(place of business) (t.)

CU Vién 1980 vé mua ban hang hoa quoc té:
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CHUONG 3

1. Khdi niém chung vé HDPMBHHOT (t.)
Khai niém vé HDMBHHQT

HPMBHHQT 13 hop dong mua ban hang hoa duoc ky
két gitra cac thwong nhan co tru s¢ thuwong mai dat ¢
cac quoc gia khac nhau
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CHUONG 3

1. Khdi niém chung vé HDPMBHHOT (t.)

> Pic diém cuia HDMBHHQT

- Mang day du cac dic diém caa HDMBHH
+ La hop dong song vu

+ La hop dong c6 tinh chat bdi hoan

+ La hgp dong udc hen
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CHUONG 3

- Pic diém cia HDPMBHHQT (t.)

- Céc dic diém khac do
+ Veé chu thé

tinh qudc té tao ra

+ V& doi tuong cua hop dong

+ Vé dong tién than

1 toan

+ V€ ngon nglr cua |

hop dong

+ V& t0 churc giai quyét tranh chap

+ V& luat diéu chinh hop dong
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I. Tong quan vé HPMBHHOT (t.)

2. Nguon ludt ap dung cho HDMBHHQT

a. Diéu udc quoc té

> Tong quan vé Cong ude Vién ndm 1980 cua Lién
hop quoc ?Vé hop dong mua ban hang hoéa quoc té
(United a ations Conventiop on Contracts for
International Sale of Goods, viét tat 1a CISQG)
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CHUONG 3

2. Nguon ludt ap dung cho HDPMBHHOT (t.)
a. Diéu udc quoc té
CISG 1980

- Puoc soan thao boi ny ban cua Lién Hop Quobc vé
Luat thwong mai qudc té (Ua CITRAL)

- Duoc ky ta1 Vién vao ngay 11/4/1980
- Chinh thtrc ¢6 hi¢u luc tir ngay 01/01/1988
- Pa ¢6 76 nudce tham gia Cong udc

- Cong udc dicu chinh cac giao dich chiém ba phan tu
thuong mai hang hoa thé gioi


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

CHUONG 3

CISG 1980(t.)

- GOom 101 diéu, duoc chia lam 4 phén: Pham vi1 ap
dung va cac quy dinh chung (diéu 1- diéu 13), Thanh
lap hop ddng (trinh tu, thu tuc ky két hop dong) (diéu
14- diéu 24), Mua ban hang hda (thuc hién hop dong)
(diéu 25- diéu 88), Cac quy dinh cudi cung (dicu 89-
diéu 101)

- Pham v1 ap dung

- Truong hop ap dung
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CHUONG 3

2. Nguon ludt ap dung cho HDPMBHHOT (t.)
a. Luat quoc gia

éTéng quan vé Luat Thuong mai Viét 4 am 2005
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CHUONG 3

2. Nguon ludt ap dung cho HDPMBHHOT (t.)
a. Luat quoc gia
LTM 2005

- Pugc Qudc Hoi khoa XI, ky hop thtr 7 thong qua
ngay 14/6/2005

£\ 1.~ 1. N N N1 /"NNN
- C6 higu lyc vao 01/01/2006
- La van ban phap ly quan trong nhat di€u chinh hop
dong mua ban hang hoa ¢ Viét 2 am
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CHUONG 3

LTM 2005 (t.)

- Gom 9 chuong, 324 diéu; trong d6, Chuong 2 (tur
dieu 24 - di€u 62) quy dinh vé mua ban hang hoa,
chuong 7 (tu dieu 292 - di€u 319) quy dinh vé ché tai
trong thuong mai va giar quyét tranh chap trong
thuong mai

- Pham v1 ap dung

- Truong hop ap dung

-a P 12/2006/a BD-CP huéng dan chi tiét thi hanh
LTM 2005 vé hoat dong mua ban hang hoa quoc te...
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CHUONG 3

2. Nguon ludt ap dung cho HDPMBHHOT (t.)

a. Tap quan thuong mai quoc té

- Qiéi t,hiéu vé a guyén taic Hop dong Thuong mai
Quoc t& (PICC - Principles of International
Commercial Contracts)
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2. Nguon ludt ap dung cho HDPMBHHOT (t.)

a. Tap quan thuong mai quoc té

PICC

- Do Vién Thong nhat Tu phap Quéc té (Ua IDROIT -

Insitut International Pour [ Unification des Droits
Privé) ban hanh lan dau nam 1994

- Pa va dang duoc bo sung, stra doi

- La tai liéu tham khao duwoc nhiac dén nhiéu nhat trong
luat thwrong mai quoc t€ ¢ chau Au
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CHUONG 3

II. Nghia vu va trach nhiém cua cac bén trong
HDMBHHOQT

[. Nghia vu va trach nhiem cua nguoi ban

a. 4 ghia vy clia ngudi ban

- G1ao hang

- G1ao ching to kem theo hang hoa

- Bao dam bao quyén so hitu d6i voi hang hoa

- Bao dam bao quyén sé hitu tri tué doi véi hang hoa

- Thong bao trong truong hop hang hoa 1a do6i tugng
cua bién phap bao dam thuc hién nghia vu dan su

- Bao hanh hang hoa
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CHUONG 3

1. Nghia vu va trach nhiem cua nguoi ban

a. 4 ghia vy clia ngudi ban

- G1ao hang
+ Giao hang dung d6i twong, diing chat luong
+ Giao hang dung so luong

+ Giao hang dung dia diém

+ (G1ao hang dung thot gian
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a. 4 ghia vu ctia ngudi ban (t.)

-Pam bao quyén so hiru doi vai hang hoa

-Pam bao quyén sé hitu tri tu¢ doi voi hang hoa

- Thong béao trong truong hop hang hoa 1a d6i tuong
cua bién phap bao dam thuc hién nghia vu dan su

15 R MO USE TE TN U T
- BdO L4l Nang nod

longThanCong.com https://fb.com/tailieudientucntt
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CHUONG 3

1. Nghia vu va trach nhiém cua nguwoi ban (t.)
b. Trach nhi€ém cua ngud1 ban

- Thuc hién thuc su

- 2 Op phat vi pham

- G1am gia hang

- Boi thuong thiét hai

- Tam ngung thuc hién hop dong
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CHUONG 3

1. Nghia vu va trach nhiem cua nguoi ban (t.)
b. Trach nhiém cua nguo1 ban (t.)

- Pinh chi thuc hién hop dong

- Hay bé hop dong
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CHUONG 3

II. Nghia vu va trach nhiém cua cac bén trong
HDMBHHOT (t.)

2. Nghia vu va trach nhiem cua nguoi mua
a. 4 ghia vu cua nguo1 mua
- Cac nghia vu lién quan dén viéc nhan hang hoa

S | N

1 e AL 1N
- 1 N4ani todi tici ndr
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CHUONG 3

2. Nghia vu va trach nhiem cua nguoi mua (t.)

a. 4 ghia vu ciia ngudi mua

- Cac nghia vu lién quan dén viéc nhan hang hoa
+ 4 ghia vu nhan hang
+ Thong bao vé sy khong phu hop cia hang hoa
+ a ghia vu khi tir choi hang
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2. Nghia vu va trach nhiem cua nguoi mua (t.)

a. 4 ghia vu cua nguol mua

- Thanh toén tién hang

—~1

I'han

I'han!

I'han!

1 toan tién day du tién hang:

1 toan theo dung dia diém di quy dinh

1 toan theo ding thot han da quy dinh
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CHUONG 3

II. Nghia vu va trach nhiém cua cac bén trong
HDMBHHOQOT (t.)

2. Nghia vu va trach nhiem cua nguoi mua

b. Trach nhiém cua nguo1 mua

- Thuc hién thuc su

- 4 Op phat vi pham

- Boi thuong thiét hai
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2. Nghia vu va trach nhiém cua nguwoi mua (t.)
b. Trach nhi€ém cua ngud1 mua

-Tam ngung thuc hién hop dong

- Pinh chi thuc hién hop déng

- Hay bé hop dong
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CHUONG 3

II. Nghia vu va trach nhiém cua cac bén trong
HDMBHHOT (t.)

3. Van dé trdach nhiém san phdam trong mua bdn hang
héa quoc té

a. G161 thi€u chung

Trach nhiém san pham (product liability) 1a khai niém
dung dé chi trach nhiém cta nha san xuat, nguoi ban
hang trong viéc bodi thuong thiét cho nguoi tiéu dung
nhitng thiét hai ma khiém khuyét cua san pham gay ra
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CHUONG 3

3. Van dé trach nhiém san pham trong mua ban hang
héa quoc té (t.)

a. G101 thi€u chung (t.)

>Pic diém cula trach nhiém san pham

- Trach nhiém san ph'?lm ]a mét trach nhiém boi
thuong thiét hai dic thu, khong nam trong gidi han
trach nhiém boi thuong thiét hai trong hop dong ciing
nhu trach nhiém boi thudng thiét hai ngoai hop dong

- Chu thé cta trach nhiém san pham 1a nha san xuat
hoac nguo1 ban hang
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CHUONG 3

a. G161 thi€u chung (t.)

>Pic diém cia trach nhiém san pham (t.)

- Co s& dé xac dinh trach nhiém phat sinh trén thuc té
la viec san pham c6 khiém khuyét gay thi¢t hai cho
nguoi1 tieu dung san pham

- Can cu phat sinh trach nhi€ém la trach nhiém phap ly
cua nha san xuat, nguo1 cung ing san pham hang hoa
do1 vo1 an toan ve suc khoe, tinh mang cua nguoti tiéu
dung
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CHUONG 3

3. Van dé trach nhiém san pham trong mua ban hang
héa quoc té (t.)

b. Cac quy dinh cu thé trong phap luit mot so quoc gia
- Phéap luat trach nhiém san pham ctua Hoa Ky

- Phap luat trach nhiém san pham cua EU

- Phap luat trach nhiém san pham cua a hat Ban

- Phap luat trach nhi€ém san pham cua mot s6 quoc gia
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CHUONG 3

II1. Mét sé diéu khodn ciia hop dong mua bdn hang
héa quéc té

1. Piéu khodn vé tén hang

2. Diéu khodn vé so luong, trong lwong

3. Diéu khoan vé chdt luong

4. Diéu khodn vé gid cd va phwong thirc thanh todn

5. Diéu khodn vé giao hang

6. Diéu khodn bao bi ky ma hieu

7. Diéu khodn ludt dp dung

8. Piéu khodn gidi quyét tranh chap
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CHUONG 3

II1. Mét sé diéu khodn ciia hop dong mua bdn hang
hoa quéc té (1.)

1. Piéu khodn vé tén hang

- Ghi chinh xac, day du dé tranh hiéu 1am

-4 én ghi ca tén thuong mai va tén khoa hoc hay tén
th6ng dung

- a éu la hang dong loai thi tén hang thuong duoc gan

lién voi cong dung, nang suat, dic diém, loai hang dé
phan bi€¢t vd1 cac hang dong loai khac

- Pam bao sy thong nhat vé tén hang giita cac ching
tu, ta1 iéu khac nhau (HD, L/C, B/L...)
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CHUONG 3

II1. Mét sé diéu khodn ciia hop dong mua bdn hang
hoa quoc te (t.)

2. Diéu khodn vé so lwong, trong luong

- Pon vi1 tinh SO lu’(mg

(1) a a hom don vi do luong thong nhat pho thong
(2) a hom don vi do luong khong pho thong

1 inch = 2,54 cm; 1 feet = 12 inches = 0,305m,;

1 yard = 3 feet = 0,915 m;

1 mile = 1,609 km ; 1 barrel =159 lit ,

(3) 4 hom don vi do luong khong thong nhat

1 bao bong ¢ A1 Cap nang 330 kg

1 bao bong ¢ Braxin chi nang 180 kg;
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CHUONG 3

2. Diéu khodn vé so luong, trong lwong (t.)

- Cach quy dinh s6 lvong, trong luong

(1) Quy dinh s6 lugng cu thé

(2) Quy dinh s6 luvong mot cach phong ching

- Luu yv: Pham vi dung sai; Ben duoc huong quyen

lva chon dung sai; Gia hang vé khoan aung sal V€ sO
[wong (theo gia thi truong hay gia hop dong...)

- Cach xac dinh trong luong: trong luong ca bi, trong
luong tinh (trong luong tinh thuan tuy, trong luong
tinh ntra bi)
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CHUONG 3

2. Diéu khodn vé so lirong, trong lwong (t.)
- Pia diém xac dinh sb lwong, trong luong: no1 gui
hang; no1 nhan hang

> Ty 1é mién trir ?
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II1. Mét sé diéu khodn ciia hop dong mua bdn hang
héa quéc té (t.)
3. Diéu khoan vé chdt luong
- Cach quy dinh vé chat lugng hang hoa:
+ Quy dinh theo tiéu chuan

+ Quy dinh theo mo ta

+ Quy dinh theo mau
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CHUONG 3

3. Diéu khoan vé chat luong (t.)
- Cach quy dinh vé kiém tra chat lugng

+ Kiém tra chat luong dugc ti€én hanh ¢ nudc
nguo1 ban do co quan X lam

+ Kiém tra chat luong dugc tién hanh ¢ nudc
nguol mua do co quan Y lam la quyét dinh

+ Kiém tra chat lwong duogc tién hanh & nudc
ngud1 ban do co quan X lam. Pén cang dén, giam dinh
chat luong do co quan Y 1am la quyét dinh
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CHUONG 3

3. Diéu khoan vé chat luong (t.)
- Kiém tra chat luong hang hoa:

+ Kiém tra chat luong & nudc ngudi ban: Tinh bat
budc; co quan kiém tra; thoi gian, dia diém kiém tra;
phuong phap, ti€u chuan kiém tra

+ Kiém tra chat luong & nudc ngudi mua (giam
dinh pham chat): Tinh bat budc; co quan giam dinh,
tho1 gian va dia di€ém giam dinh; phuong phap, ti€u
chuan giam dinh
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CHUONG 3

3. Diéu khoan vé chat luong (t.)
- Gi tri giay chimg nhan kiém tra chat lugng

(1) Gia tr1 cua giéy chl’Ing nhan chat [uwong (quality
certificate): co tinh rang budc tuyét d6i, co tinh
quyét dinh hay khong c6 tinh quyét dinh?

(2) Gia tr1 cua bién ban giam dinh (survey report of
quality): c6 tinh rang budc tuyét doi, co tinh quyét
dinh hay khong co6 tinh quyét dinh?
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CHUONG 3

II1. Mét sé diéu khodn ciia hop dong mua bdn hang
hoa quéc té (1.)

4. Diéu khodan vé gid cd va thanh todn

- Gia ca: dong tién tinh gia, don gia, phuong thitc quy
dinh gia, giam gia (néu co)...

- Thanh toan: dong tién thanh toan, phuong thtc thanh
toan (tra tién mit, chuyén tién, ghi sO, nho thu, L/C),
chirng tu thanh toan...

> Cht ¥: Thanh toan bing L/C = moi quan hé giira
L/C va HDMBHHQT; Stra d6i, bd sung L/C
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CHUONG 3

II. Mét s6 diéu khodn ciia hop dong mua bdn hang
hoa quéc té (1.)
5. Diéu khodn vé giao hang
- Thot han giao hang:
+ Quy dinh m6t ngéy cu thé

0' an
b SALL

L.LLLL .LLLVU LLLLVWLL
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CHUONG 3

5. Diéu khodn vé giao hang (t.)

- Pia diém giao hang

- Piéu kién giao hang

= Lua chon diéu kién co s& g1a0 hang theo Incoterms
+ 4 éu van chuyén hang hoéa bang duong bién va

ho 1€ SU Qung container
+ 4 éu van chuyén hang hoéa bang cac phuong tién
khac, bang container hay van tai da phuong thirc
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CHUONG 3

111 Mé{ sérrdiegu khodn ciia hop dong mua bdan hang
hoa quoc te (t.)

6. Piéu khodn vé dong géi/bao bi

-Vé chat lugng bao bi

- Phuong thitc cung cap bao bi

- Phuong thirc xac dinh gia ca bao bi
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CHUONG 3

II1. Mét sé diéu khodn ciia hop dong mua bdn hang
hoa quéc té (1.)

7. Diéu khodn ludt dp dung

8. Piéu khodn gidi quyét tranh chap
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