CHUONG 1/ CHAPTER 1
. TONG QUAN VE TAI SAN TRi TUE
e VA QuUYEN SO HlPU TRi TUE

OVERVIEW OF INTELLECTUAL ASSET & INTELLECTUAL PROPERTY RIGHTS

NOI DUNG CHUONG 1

CHAPTER OUTLINE

Module 1: Tai san tri tué /Intellectual asset

» Khai niém (Concept)
« Dac diém (Characteristics

Module 2: Quyén SHTT / Intellectual Property
Rights

+ Khai niém (Concept)

* Dac trwng (Characteristics)

« Sy can thiét ciia bao hd quyén s& hivu tri tué (Rational of
protection of IPR)

* Phap luat SHTT (IP law system) 6
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TAI LIEU THAM KHAO CHUONG 1
READING MATERIALS

o Tai liéu bat budc/Compulsory reading materials
« Chapter 1, Part I: The concept of IP, WIPO Intellectual
Property Handbook: Policy, Law and Use.
» Dao Minh Blrc, Tai san v6 hinh va tai san tri tué trong
kinh doanh
+ M Blakeney, Basic concept of IP
o Tai liéu nang cao /Suggested reading materials
- DR. PETER DRAHOS, THE UNIVERSALITY OF
INTELLECTUAL PROPERTY RIGHTS: ORIGINS AND
DEVELOPMENT
« Giovanni Dosi, Joseph Stiglitz, The Role of Intellectual
Property Rights in the Development Process, with
Some Lessons from Developed Countries: An °
Introduction

Nld-'H 81

TAI SAN VO HINH
INTANGIBLE ASSETS

Tai san tri tué

Intellect

Tri thire Ké hoach kinh doanh
Chworng trinh

Nld-BH 81

Processes
Kinh nghiém Invention
Bi quyét Ban vé
Ky nang Data

Séang ché
S e Nhén hiéu
Quyeén tac gia
Chi dan dia ly

Voén con
ngwoi

Human capital Sé& hiru tri tué
Intellectual Property
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TRIi TUE / INTELLECT

Tri tué: 1a kha nang clia con ngu®i nham thu thap, xi
ly, lwu trir va khai quat héa théng tin (bién théng
tin thanh tri thire - knowledge) nham phuc vu cho
mot muc dich cu thé.

Intellect: Is an human ability to collect, process, store and
generalizing information (transfer information into knowledge) for a
particular purpose.

TAI SAN / ASSET

Tai san hiru hinh Tai san vo hinh
Kinh nghiém, ky ’néng,
séang tao, bi quyét

TANG[BLE Vén con ngudi (Human

capital)

) Angthing that you can ey '
| foo ith o b Sang kien (|2ea), bu5|_ness
: strategy (chién Iwgc kinh

Perceptioleby thesenss doanh), business plan (ké
especially the sense of touch! hoach kinh doanh), brand

(thwong hiéu), design (kiéu

¥ - dang), invention (phat minh)
o yorandicon Tai san tri tué (Intellectual

asset)
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INTELLECTUAL ASSET
KNOWLEDGE CAPITAL OR INTELLECTUAL CAPITAL ?

o Khéng ton tai dwéi dang hiru hinh /lack physical substance
o C6 kha nang mang lai loi ich kinh té trong twong lai (they are
viewed as sources of probable future economic profits);

o Puwogc thwong mai hda béi doanh nghiép (to some extent, they
can be, retained and traded by a firn

Intellectual asset

Human capital

EXERCISE

o Summerize “Intellectual Asset and Value creations”,
OECD

o Assignment: Many companies said that “our people
are our greatest asset”. Your opinion ?

o Poc thém: BPao Minh Blrc, Tai san vo hinh va tai
san tri tué trong kinh doanh
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QUYEN sO H('u TRi TUE

INTELLECTUAL PROPERTY RIGHTS

Intellectual property (IP) refers to creations of the mind:
inventions, literary and artistic works, and symbols,
names, images, and designs used in commerce

WIPO — What is IP ? (http://iwww.wipo.int/about-ip/en/)

Intellectual property, very broadly, means the legal rights
which result from intellectual activity in the industrial,

scientific, literary and artistic fields.
WIPO Intellectual Property Handbook: Policy, Law and Use
(http://www.wipo.int/export/sites/wwwi/about-ip/en/iprm/pdf/ch1.pdf)

pH a7

fa W

QUYEN sO HU'U TRi TUE
INTELLECTUAL PROPERTY RIGHTS

"Intellectual Property rights" means rights of
organizations or individuals in intellectual property
assets including copyright and rights neighboring on
copyright, industrial property rights and rights in plant
varieties .

NLld-eH a1

Vietnam IPL, art 4.1
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creationsif the Mmind
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VAN BE: CO GI SANG TAO ?
What is the creativity or inventiveness ?

— =
;/.-’AAﬁ
©via X
RCTRSS

Danh tiéng ?

O Co gi sang tao trong tén goi “Evian”?
O C6 gi sang tao trong tén goi “Phu Quéc” van tdn tai hang trém
nam nay?

O C6 gi sang tao trong mét danh sach khach hang dwoc bao
mat clia cong ty ?

N1ld-eH &l
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QUYEN s& HIPU TRi TUE
INTELLECTUAL PROPERTY RIGHTS

Quyén

Séang tao Pau tw

S& hivu tri tué

o Quyén s& hiru tri tué la cac quyén dbi véi céac
thanh qua cua hoat ddng sang tao tri tué hoac hoat
ddng dau tw trong cac linh vwe céng nghiép, khoa
hoc, van hoc va nghé thuat

o Intellectual property right means the legal rights which result from
intellectual activity and investment in the industrial, scientific, literary and
artistic fields

EXERCICE: CAC BOI TUONG SHTT
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CAC BOI TUONG SHTT

This represents the property of your mind of intellect (across, 20 letters)

These rights automatically protect original layout designs for intergrated circuits,
and computer chip. (across, 18 letters)

Information and materials of commercial or personnal value and kept secret
from the general public (down, 22 letters)

Rights are used to protect new variety of plan by giving. These are exclusive
commercial rights to market a new variety or its reproductive material. (down,
12 letters)

This protect the way manufactured products look (down, 6 letters)

This is a right granted for any device, substance, method or process, which is
new, inventive and useful. (down, 6 letters)

This protect the original expression of ideas, not the ideas themselves. (down, 9
letters)

This can be a letter, number, words, phrases, sound, smell, shape, logo,
picture, aspect of packaging or any combination of these things (across, 9
letters)

CAC BOI TUONG SHTT

1) A company wishes to ensure that no-one else can use their
logo

2) A singer wishes to assign the rights to reproduce a video °
she made of her concert.

3) A new way to process milk so that there is no fat in any
cheese made from it.

4) A company has decided to invest in packaging, which is
distinctive, and they wish to ensure that they have sole use.

5) A company decides to use a logo that has the same
shape as its competitor but with a different colour.
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READING TEXTS

o M Blakeney, Basic concept of IP

o Chapter 1, Part I: The concept of IP, WIPO
Intellectual Property

Nild-eH 1

SHTT TAC BONG TOI CUOC SONG VA KINH
DOANH NTN ?

Impact 9

NLd-eH 21
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DAC TRUNG cUA QUYEN SHTT
CHARACTERISTICS OF IPR

Tinh d6 ,
Y Ty Tinn ann thé

Tinh déc

quyen

Nld-'H 81

Ubiqui ty

Tac pham

£

An pham }

Tai san

Minh hoa nhiing dic trung trén bang cac casestudy vé QTG va QLQ

TiNH DONG THOI

o QSHTT tdn tai doc l&p v&i hang héa/dich vu ma né mang (IPR
exist independently of the specific material good in which they
are corporated)

o Moi san phdm va dich vu dwoc bao ho déu chira QSHTT (Every
copy of protected product contains IPR)

o QSHTT lam cho TSVH tré nén hiru hinh hon (IP protection
makes intangibles assets “a bit more tangible” by turning them
into exclusive assets)

N1d-eH 91
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TiNH LANH THO (THE TERRITORIALITY)

Khéng c6 QSHTT mang tinh toan ciu / There is
no international IP system.

Nguyén téc: Luat mbi qudc gia chi &p dung va
c6 hiéu lvc & qudc gia d6 / the laws of one
nation state apply only within that nation state
Ngoai 1&: théa thuan, diéu wéc khu vee va quéc
té (regional or international treaties)

TiNH BOC QUYEN (EXCLUSIVE RIGHTS)

Exclusive = prerogative = déc quyén tam thoi
(temporary monopoly)

Buoc quy dinh boi phap luat chir khong phai la
moét quyén ty nhién (Established by law)

Gidi han béi thdi gian, 1anh thd va cac ngoai &
(Limited by time, by territory, by exceptions and
limitations)

Hét thoi han bao hd, thudc vé cong ching (After
that, IP protected belongs to public)
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VAI TRO cUA QUYEN SHTT

Khach hang — Nguwoi dung /
Customers-User

Coéng chung / Public

Nguwdi sang tao / Creators
Nguwdi SX /Producers/ Firm
Nén kinh t&/ X& hoi

The economy/Society

Dabate on the role of IPR

VAI TRO CUA IP TRONG CHUOQI GIA TR

HIGHER

THE STAN SHIH SMILE CURVE

1 CONCEPT/R&D SALES/AFTER SERVICE
g BRANDING MARKETING
= DESIGN DISTRIBUTION
MANUFACTURING Under tis
model manufacturing
LOWER is the lowest value input
PRODUCTION CHAIN e >
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WELFARE EFFECTS FROM STRONGER IPR
ENFORCEMENT

Market Exemple of products Welfare effects
characteristic

Trademark Consumers Pharmaceuticals chemicals, Consumer: positive (especially where negative
are misled pesticides, vehicle replacement parts,  externalities are present) &
foods and drink products, tobacco, Producer: positive z
electrical components, toys Economy: positive I|
Consumers Fashion apparel, footwear, handbags, ~ Consumer of counterfeit goods: negative <
are not misled  personal Consumer of genuine goods: positive

Producer: positive
Economy: ambiguous

Copyright, No demand Designs (cars, tools, toys), industrial ~ Consumer of infringing goods: negative
patent and linkage technology, literary works Consumer of original goods: ambiguous
related rights  present Producer: positive

Economy: assuming standards of protection are
socially optimal, ambiguous otherwise

Demand Certain types of computer software, Consumer of infringing goods: negative
linkage patented technology that involves in Consumer of original goods: negative
present to an industrial standard, audiovisual ~ Producer: ambiguous

recording , DVD, CD and video play Economy: ambiguous

games

Carsten Fink, WIPO/ACE/5/6)

EvoLUuTION OF IPR
« REFERENCE:

« Dr. Peter Drahos, The Universality of Intellectual
Property Rights: Origins and Development
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Sy CAN THIET BAO HO QSHTT / RATIONALE OF IPR

Tri thire va thong tin mang hai thudc tinh cia hang héa cong

g Tinh khong canh tranh . # Tinh khong thé loai trir ~ §

" Global
public good

Hang hoa

L2

i« Cén c6 co ché de sang tao, dm méi tré thanh hang hoa tw trong mot khoang thoi glan

nhét dinh dé kich thich cac nha sang tao

i mot khozng thoi gian
i * C6 nhirng tleu chuén nhat dinh dé tri thu'c, déi mm nhan dwgc quyen i3 hiru tri tué

i * S6 hiru tri tué la co ché trao dgc quyén cho chii sé hiru ciia c4c Sang tao, d6i méi trong r

BAO HQ QUYEN SO HIPU TRi TUE
PROTECTION OF INTELLECTUAL PROPERTY RIGHTS

* Ban hanh W ( « Taora .
phéap luat + Xac lap quyén
» Khai thac

Bao vé

Nid-'H 91

Co
guan
thwe thi

. Béo‘vé
quyén va lgi
|ch cla chu
thé quyén

quyén SHTT 6
L
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HE THONG BAO HQ QUYEN SO HIPU TRi TUE
SYSTEM OF INTELLECTUAL PROPERTY RIGHTS

Support IP
Facilate IP APPROPRIATION
CREAION
(eg: patent
databases as
sources of

innovative ideas) reputation in the

market

(eg: higher profits
with innovative
products, establish_
goodwilland  z
2

Provide IP
PROTECTION

(eg: protection from
illegal reproduction
and loss of profits)

Prevent IP
ABUSES
(eg: unfaire

competition)

HE THONG PHAP LUAT SHTT
IP SYSTEM LEGISLATION

- Hiép wée quéce té caa WIPO: 26
- Hiép wéc qubc té cia WTO: TRIPs

- Céc hiép dinh song phwong va khu viec v& &
SHTT
- Luat quéc gia:
- Civil law

- Common law
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WIPQO CONVENTIONS

Berne Convention Budapest Treaty
Brussels Convention Hague Agreement
Nairobi Treaty Lisbon Agreement
Madrid Agreement Madrid Agreement
Paris Convention Madrid Protocol
Patent Law Treaty PCT

Phonograms Convention
Rome Convention

Singapore Treaty on the
Law of Trademarks T R I
Trademark Law Treaty
Washington Treaty

WCT & WPPT

Copyright

Related Right
CU Berne (2004) elated Rights

CU Rome (2007) ]/
: CU Geneve (2005)
CU Brussel (2006)
' WPPT (Biéu diénva | /
L ban ghi dm) ]

CU Paris (1949) %—>

Trade-mark

Inventions/ GPHI

Industrial
Designs

Geographical
Indications

Trade Secrets

\

Trade name

/

CU Washington Layout Designs

UPOV Plant Varieties

CuuDuongThanCong.com

Locarno Agreement
Nice Agreement

Strashourg

Nld-'H 81

Ps-WTO

Madrid Agr

Madrid Protocol

Patent Coop Treaty

Hague Agr

NL1d-eH 91

Budapest

Lisbon Agr

Locarno Agreement

Nice Agreement

Strasbourg
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MOI QUAN HE TRIPS VA CAC BUQT WIPO

o Incorporation of Paris and Berne conventions,
Washington Agreement, Art 2,9 and 35 Trips

o Reference to Rome Conv, Art 2.2, 3

Nild-eH 1

NGUYEN TAC BAO HO
PRINCIPLE OF IPR PROTECTION

Bao ho chon loc

Nguyén tac can bang loi
ich cda cha s& hiru va
clia cong dong

Bao ho c6é muc dich

thic day hoat déng sang
tao

Nid-eH?1©

Exclusive’s right

Bao hé c6 diéu kién
khong di nguwoc lai lgi ich Bao ho cé thei han
xa hoi

Homework: Minh hoa mdi y 1 casestudy vé Giéng cay trong
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CASES TUDY: TRIPS

Article 7:

The protection and enforcement of intellectual
property rights should contribute

to the promotion of technological innovation and to the
transfer and dissemination of technology,

to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to
social and economic welfare, and to a balance of rights and
obligations

(Piéu 7) Viéc bao ho va thuc thi cac quyén SHTT phai :
g6p phan thic ddy viéc cai tién, chuyén giao va phé bién cong nghé,
g6p phan dem lai loi ich chung cho ngwi tao ra va ngwdi st dung kién thire cong
nghé, dem lai loi ich x& hoi va loi ich kinh t&, va tao sw can béng gia quyén va nghia
vu.

CASESTUDY: TRIPS

Article 8:

Members may adopt measures necessary to protect public health
and nutrition, and to promote the public interest in sectors of vital
importance to their socio-economic and technological development,
provided that such measures are consistent with the provisions of
this Agreement.

[...] céc thanh vién cé thé thwc hién cac bién phap can thiét dé bao dam van dé y té va
dinh duéng cho nhan dan, va thic day loi ich cong cong trong nhirng linh vuc cé thm
quan trong séng con déi voi sw phat trién kinh té - x& hoi va cong nghé cda minh, voi
didu kién la cc bién phap do khdng dwoc trai véi cac quy dinh ctia Hiép dinh.

[...] to prevent the abuse of intellectual property rights by right holders
or the resort to practices which unreasonably restrain trade or
adversely affect the international transfer of technology.

[...] ng&n ch&n cac hanh vi gay can tré hoat dong thwong mai mét cach bat hop 1y hoac
gay anh hwéng xau dén viéc chuyén giao cong nghé quéc té.
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CASESTUDY: TRIPS

Article 27.2:

Members may exclude from patentability inventions, the
prevention within their territory of the commercial exploitation
of which is necessary to protect order public or morality,
including to protect human, animal or plant life or health or to
avoid serious prejudice to the environment, [...]

Céc Thanh vién c6 thé loai trir khong cép patent cho nhirng sang ché can phai bi cdm
khai thdc nham muc dich thwong mai trong lanh thé cia minh dé bao vé trat tw cong

cong hodc dao dirc x& hoi, k& ca d& bao vé cudc sbéng va strc khoé clia con ngudi va
déng vat hodc thwe vat hodc dé tranh gay nguy hai nghiém trong cho mai trwong [...]

PHAP LUAT QuOC GIA VE SHTT
NATIONAL LAW ON IPR

HIEN PHAP 1992
Cong dan c6 quyén nghién citu khoa hoc, ky thuat, phdt minh, sang ché¢, sang kién cai
tién ky thuat, hop 1y hod san xuat, sang tac, phé binh van hoc, nghé thuat va tham gia
céc hoat dong van hod khéc. Nha néc bdo ho quyén tdc gid, quyén so hitu cong nghiép.
(A60)
- BO LUAT DAN SU’ 2005
« PHAN 6: QUYEN SHTT VA CHUYEN GIAO CONG NGHE (Chwong 34, 35 va 36)
« PHAN 7: QUAN HE DAN S’ CO YEU TO NUW'O'C NGOAI

LUAT SO HIPU TRi TUE 2005
6 PHAN, 18 CHUONG, 222 BIEU

+ Nghi dinh 100 v& QTG

« Nghj dinh 103/2006 vé quyén SHCN va NP 122/2010 stra doi

+ Nghj dinh 103/2006 vé gi6éng cay tréng

« Nghj dinh 105/2006 va ND 119 stra i ND 105 v& bdo vé quyén SHTT

+ Nghj dinh 106 vé x& phat hanh chinh quy&n SHCN

+ Théng tw 01 /2007 huéng dan thi hanh ND 103/2006 bé sung bi Thong
tw13/2010 ngay 30/7/2010 va Thong tu so 18/2011/TT-BKHCN ngay 22/7/2011
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NGUYEN TAC AP DUNG

APPLICABLE LAW

Trong trwdng hop cé nhivng van dé dan sy lién quan dén s&
hdru tri tué khdng dwoc quy dinh trong Luat nay thi ap dung
quy dinh ctia B luat Dan sur.

Trong trwdng hop cé sw khac nhau gitra quy dinh vé& sé& hiru
tri tué ctia Luat nay véi quy dinh cla luat khac thi ap dung quy
dinh clia Luat nay.

Trong trwdng hop diéu wéc qudce té ma Cong hoa xa hdi cha
nghia Viét Nam la thanh vién c6 quy dinh khac voi quy dinh
cua Luat nay thi ap dung quy dinh cla dieu wéc quoc té do.

Piéu 5, Luat SHTT)

THE NATIONAL LAW ON IPR

1992 Constitution
Cong dan c6 quyén nghién citu khoa hoc, k§ thuat, phdt minh, sdng ché, sang kién cai
tién ky thuat, hop 1y hoa san xuat, sdng tac, phé binh van hoc, nghé thuat va tham gia
céc hoat dong van hod khéc. Nha ndc bao ho quyén tdc gid, quyén so hitu cong nghiép.
(A60)
» 2005 CIVIL CODE OF VIETNAM

« PART 6: QUYEN SHTT VA CHUYEN GIAO CONG NGHE (Chwong 34, 35 va 36)
« PART 7: QUAN HE DAN S CO YEU TO NU'G'C NGOAI

LAW ON IP 2005
6 PARTS, 18 CHAPTERS, 222 ARTICLES

+ Nghi dinh 100 v& QTG

« Nghj dinh 103/2006 vé quyén SHCN va NP 122/2010 stra doi

+ Nghj dinh 103/2006 vé gi6éng cay tréng

« Nghj dinh 105/2006 va ND 119 stra i ND 105 v& bdo vé quyén SHTT

+ Nghj dinh 106 vé x& phat hanh chinh quy&n SHCN

+ Théng tw 01 /2007 huéng dan thi hanh ND 103/2006 bé sung bi Thong
tw13/2010 ngay 30/7/2010 va Thong tu so 18/2011/TT-BKHCN ngay 22/7/2011

CuuDuongThanCong.com https://fb.com/tailieudientucntt

N1d-eH e

NLd-eH 21


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Thank you for the kind attention !

Q&A

Email: hachauftu@yahoo.com
Tel: 0912211178
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