PHAP LUAT KINH DOANH
QUOC TE

TS. Nguyén Minh Hang
Truong PH Ngoai Thuong


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Gidi thiéu vé mon hoc
e 3 tin chi

e La mon hoc chuyén nganh cua nhiéu
nganh hoc tai truéng BH Ngoai
Thuong
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Két cau mon hoc

e Chuong I: Khai quat chung vé PLKDQT

e Chuong II: Hgp dong KDQT

e Chuong III: Hgp dong MBHHQT

e Chuong IV: Hgp dong cung Ung dich vu
quoc té

e Chuong V: M6t s6 hgp dong pho bién
trong dau tu quoc té

e Chuong VI: Giai quyét tranh chap trong
KDQT :
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Phuong phap hoc

e Hoc hiéu, khéng hoc thudc

e Tang cuong tu hoc, tu doc (luat, tai
lieu tham khao)

e Ren luyén ky nang, phuong phap
(Phan tich tinh hudong, thao luan,

Thuyét trinh nhdm, lam bai tap
nhom, chdi tro chai)

e Ren luyén tu duy phap ly
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Phuong phap danh gia

e Diém thi: 60%

e Diém chuyén can: 10%

e Diém gilta ky: 30%, gbm
- Bai kiém tra gilra ky
— Thuyét trinh, bai tap nhom
— Tham gia chai tro choi
- Phat biéu, dat cau hoi
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dan, 2010
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Luat Thuong mai quéc té (dong chu bién:
TS. Tran Thi Hoa Binh, TS. Tran Van Nam),
NXB Lao dong-xa hoi, 2005

. PGS.TS. Nguyéen Bang Dung, TS. Nguyén
Ngoc Dao, Luat kinh doanh quéc té, NXB
Pong Nai, 2000

. Nguyén Thi Hudng, Gido trinh kinh doanh
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K&t cau chucong I

I. Téng quan vé PLKDQT
- KDQT?
- PLKDQT?
- PLKDQT va PLTMQT?
II. Cac hé thdng phap luat tiéu biéu
trén thé gidi va xung dot phap luat
trong kinh doanh quoc té

- Civil Law, Common Law...
- XDPPL va cach giai quyét XbPL
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KINH DOANH QUOC TE- VD

Cong ty X cua nudc A ban 500 may
tinh cho mot hang Y & nudc B.
40% sO may tinh nay bi hong
trong thai gian 6 thang su dung.
Nguci ban dé nghi dudc thay thé
cac may hong theo diéu kién bao
hanh da quy dinh trong Hgp dong.
Vi ty l1é hu hong cao, ngudi mua
muon huy Hop dong. Hgp dong
khong c6 quy dinh gi vé huy hgp
dong. Hai bén phai nghién cdu luat
ap dung cho Hop dong. — 10
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KINH DOANH QUOC TE- VD

Néu ap dung luat cua nudc B thi
Luat mua ban hang hoa cua nudc B
quy dinh nhu sau: “"Huy hgp dong:
néu ngudi ban giao hang co chat
lugng xau dén noi cac khiéu nai
theo diéu kién bao hanh la qua
nhiéu thi ngudi mua cé thé tra lai
hang cho ngudi ban va nhan lai so
tién da tra cho hang hoa do”.

# 11
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KINH DOANH QUOC TE- VD

- Néu ap dung luat cua nudc A thi
thuc tien xét xu cua nudc A da
chap nhan hai an lé sau day

An 1& 1: 500 may tinh nhap vé thi cé 30%
may hdong. Tham phan da cho phép ngudi
nhap khau hdy hgp ddng, tra lai may va
lay lai tién

An 1& 2: ngudi mua nhap vé 1000 may tinh
trong d6 400 may hdéng. Tham phan dua
ra giai phap la néu ngudi xuat khau sira
chra may hdng thi ngudi nhap khau
khong dudc huy hop dong.

—) 12
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I. Tong quan vé phap luét
kinh doanh quoc té

e Phap luat?

e Kinh doanh?

e Kinh doanh quoc té?

e Phap luat kinh doanh quoc té?
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Khai niém Phap luat kinh
doanh quoc té

e Phap luat la gi?

e Kinh doanh la gi?

14
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Khai niém phap luat kinh
doanh quoc té

e Kinh doanh: la viéc thuc hién lién
tuc mot, mot so6 hoac tat ca cac cong
doan cua qua trinh dau tu, tu san
xuat dén tiéu thu san pham hoadc
cung Ung dich vu trén thi trudng
nham muc dich sinh Igi (P4-K2-
Luat DN nam 2005)

15
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Kinh doanh quoc té

e Kinh doanh quoc t€ la cac hoat dong
kinh doanh trén pham vi quoc té
hay cac hoat dong kinh doanh co
yéu to0 nudc ngoai

e \/i du:

- XNK

- Van tai quoc té

- Pau tu quoc té

— Chuyén giao cdng nghé

16
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Cac biéu hién cla yéu td
“quoc te” hay "nudc ngoai”
e Chu thé

e Khach thé va su di chuyén ctia khach
thé (von, tai san, nhan luc)

e SU kién phap ly co lién quan
e Luat diéu chinh
e Cd quan giai quyét tranh chap

17
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Kinh doanh quoc té va kinh
doanh trong nudc

KINH DOANH QUOC TE KINH DOANH TRONG NUOC

Chua thé (quéc tich, tru sg)
Su di chuyén clia khach thé qua bién gidi qudc gia
Ngon ng{r
Pbong tién thanh toan
Van hoa, thoi quen kinh doanh
MOi trudng kinh doanh, rui ro trong kinh doanh
Luat diéu chinh
Co quan giai quyét tranh chap

18
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Phap luat
kinh doanh quoc té

e Phap luat kinh doanh quoc té
(International Business Law) la tong
hdp cac quy pham phap luat diéu
chinh moi quan hé kinh doanh quoc
té gilra cac thucsng nhan

19
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Nguon cua phap luat kinh
doanh quoc te
e Diéu UGc quoc té
e Luat quoc gia
e Tap quan TMQT

20
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PLKDQT va PLTMQT

21
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Pac diém cla PLKDQT

e Tinh phuc tap va da dang vé nguodn
luat ap dung

e SuU ton tai pho bi€n clia hién tugng
xung dot phap luat

e Su dan xen, giao thoa cua cac hé
thong phap luat quoc gia va quoc té

22
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I1. Cac he thong phap Iuat
tiéu bi€u trén thé gidi va
XDPL trong KDQT
1. Cac hé thdng phap luat tiéu biéu
trén thé qgidi

2. Xung dot phap luat va cach giai
quyét xung dot phap luat trong
KDQT

23
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Mot so

hé thong phap luit tiéu biéu trén

thé gioi

1.1. He t
1.2. Hé t
1.3. Hé ¢
1.4. He t

hong Common Law

hong Civil Law

10ng Islamic Law (phap luat Hoi gi4o)
1ong Indian Law (phap luat An Do)

15. Hé t
Quoc)

hong Chiness Law (phap luat Trung

1.6. Hé thong Socialist Law (phap luat XHCN)
1.7. Hé thong phép luat chau Phi

24
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1.1. Hé thong Common Law
-Ton tai & Anh (trir Scotland), M¥, Australia, Ailen,
New Zealand, Canada (trir Québec), Singapore. ..
-Nguon chu yéu cua phap luat 1a luat an 1é (case
law). Cac tham phén c6 vai trd sdng tao Cac quy tic
phap luat. Bén canh case law co equity law.
-Mét s6 nguyén tac phap luat quan trong:

-Nguyeén tic “Stare Decisis”

-Vai tro ciaa ky thuat ngoai Ié

25
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1.1. Hé thong Common Law

-Cach trich dan an 1&: “Read v. Lyons (1947) A.C
156”
-Nguyén domn:
-Bi don:
-V.: Versus- nghia la “chong lai”
-1947, 156: tuyén tap Law Reports nim 1947, tr.156
-A.C: Appeal Court
Vé to tung: thﬁ’tl.lc’rc”) rang, hé th’(”')ng chirng cir dwgre
quy dinh chi tiet, to tung tham van la pho bién

26
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1.1. Hé thong Common Law
-Uu diém:
-Tinh linh hoat nho ky thuit ngoai 1€ va vai tro cia equity law
-Tinh mé v&i kha ning tao ra quy pham méi nho thue tién xét
Xt
-Nhueoe diém:
-Hé thong phap luat phirc tap, kho tiép can
-Tinh hé thong hoa ciia phap luat khong cao
-Vai trd cua luat su 1 rat 16n
-Su phat trién cua luat thanh vin (codified law), dic biét
trong linh vuc TM:
-Luat mua ban hang hoa cia Anh nam 1979
-B0 luét thwong mai thong nhét ciia My (UCC) niam 1952

27
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1.2. Hé thong Civil Law
-Ton tai & cac nude Chau Au lyc dia, Trung M¥,
Nam My, Bic My (I\/Iexmo vung Quebec- Canada),

phan 16n Chau Phi, mét s6 quoc gia Chau A, Trung
Bong

-Nguon ctia phap luat: cac van ban luét la nguon
guan trong nhat. Vai trd cta an 1é rat mo nhat.

-Hinh thire cua phap luét: Hién ohap cac Bo luat do
sO, cac Luat va nhi€u van ban phap luat khac, duoc
sap xép theo mot trat tu co thir bac

-Cau tric cta hé thong phép luat:
-C6 s phan chia ro rang giira luat cOng va luat tw
-Luét cong: bao gom cac nganh luat...
-Luét tu: hao gom cac nganh luit..,

28
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1.2. Hé thong Civil Law
-T6 tung:
-Tham phén chi xét xu theo luat
-Tham phén khong bj rang budc boi nhirg ban &n trude va 6
quyén “tim kiém tu do trong khuon kho phap luat”
-Uu diém:
-Tinh hé thong hoa, dé tiép can
-Tao diéu kién va kha ning to 16n cho su lan toa cta hé thong nay
-Nhugc diém:
-Thiéu tinh m&
-Thiéu su linh hoat
-D6i khi bi lac hau so véi thyc té
-Xu huéng cong nhan va ap dung an 1€ tai cac nudc Civil
law (dic biét & Diic) >

com/tailieudientucntt
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1.3. Hé thong Islamic Law
- L4 hé thong luat ngoai phuong Tay quan trong
nhat hién nay trong kinh doanh quéc té
-L.a hé thong luat cua cac quoc gia theo dao Hoi.
Ton tai ¢ trén 30 quoc gia (chiém khoang 800
tricu dan) ¢ cac chau luc: Arap Xéut, Libang,
IXraien, Indonesia, Pakixtan, Ai Cap, cac nudc
CH Trung A ci...
-Mang dam mau sic ctia dao Hoi. Nguodn cia
phap luat: Kinh Coran va phong tuc tap quan
-Kinh Coran (622 SCN) gom 6327 van tho, trong
d6 khoang 200 van tho vé phap luat
-SUNNAa; commenen

30
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1.3. Hé thong Islamic Law

-Su pha tron gitra tOn giao va phap luat:
-Su ton tai ctua cac Toa an hoi gido
-Su phan biét d6i xir gilta nam va nit

-Tin

N lac hau va bao thu

-Phéap |
-Cai

uat Hoi gido hién dai:
cach trong cac linh vuc khong “dong cham” dén

cac quy tac dao Hoi, chil yéu la nhitng linh vuc mdi
-Céc quy ché ve ca nhan, ve hon nhan gia dinh van do
quy tac Ho1 giao diéu chinh.

-Tinh hai mit trong to chtrc Toa &n

31
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1.4. Hé thong Indian Law
-Chiju nhiéu anh huong cia dao gido: dao Hindu, Cong
giao, dao Balamon, trong d6 dao Hindu la quan trong
nhat (85% dan so)
-Xa hoi du’(ycrchia thanh nhiéu dleng Céflp, thé hién trat tu
XH, c6 quy tac riéng cho tirng dang dap
-B0 sach Sastra day con ngwoi xir sw hop Yy troi, dung dire
hanh

-Han ché quyén ciia nguoi phu nir: phy nfr’kh(“)ng co
quyén ly di va hwéng thira ke, cho phép che do da theé...
-Ché tai niing nhat |4 bi duéi khéi dang cap

-Chiu anh huong cua Common Law

-Con chiu 4nh hudng ctua phong tuc tap quan, 1& nghi,

van hoa... 32
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1.4. Hé thong Indian Law

-Phép luat chi dua ra cic nguyén tac co ban, cOn

cac van dé cu thé van do cac quy tic ctia cac dao

diéu chinh

-Phép luat An Do hién dai: diéu chinh nhiéu linh

vuc méi, ap dung chung cho moi cong dan,

khong phu thudc ton giao.

-Phéap luat Hindu, tuy vay, van la mot trong

nhitng nén tang cho phap luat An Do hién dai
-Vi du:

33
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1.5. Hé thong Chiness Law
-C0 lich sir phét trién 1au doi (tir ndm 770 TCN)
-Chiu anh huong cua Pao Khéng:

-dé cao dao dirc, gido duc

-giai quyét tranh chap bang hoa giai,

-coi trong loi ich tap thé
-Su “Au hda” phap luat Trung Quéc tir dau TK 20:
BLDS nam 1930 theo md hinh BLDS Db va
BLDS Nhat

-TUr nam 1949, Trung Quoc di theo con duong
XHCN, hé thong phép luat mang nang tinh doc
doan, chuyén quyén, coi trong hinh phat hinh sy. ™
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1.5. Hé thong Chiness Law
-Hién nay: Cai cach hé thong phap luat theo ky
thuat 1ap phap cua Civil Law: ban hanh nhiéu Bo
luat, dao luat hién dai.
-Luat su la nhitng nhan vién phap luat caa Nha
nuoc.
-Phép luat Trung Quodc két hop 3 yéu to:
-Pao Khong va truyén thong viin hoa tir xa xwa
-Phéap luit ciia myt quoc gia theo dinh hwéng
XHCN
-Du nhap nhirng tuw twéng phap luit hién dai tir Au-
My 35
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1.6. Hé thong Socialist Law

-Pay 1a hé thong luat cua cac nudc XHCN (trudc
day va hién nay)

-Nén tang: hoc thuyét Mac- Lénin. Ban chat: bao
v€ quyén loi cua cOng nhan va nhan dan lao
dong

-Chiu nhiéu anh huéng ctia Civil Law: k¥ thuat
phap dién hoa

36
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1.6. Hé thong Socialist Law
-Mo6t s6 khai niém dac thu:

-Khong phan biét “luat cong” va “luat tw”

-Van dé sé hiru
-Do co s kinh té con yéu kém, k¥ thuat 1ap phap
cOn yéu nén phap luat thuong xuyén thay doi,
thiéu hé thong, chua day du, con chong chéo, tan
man, tham chi mau thuan. ..
-Hién nay: hién dai hoa hé thong phép luat

37
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2. XPPL va cach giai quyét
XDPL trong KDQT

2.1. Khai niem XPPL va mot soO vi du
vé XDPL trong KDQT: sv tu doc va
tim hiéu

2.2. Cach giai quyét XbPL trong KDQT

38


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

XDPL- Vi du

e Cty Hoa Ky- DN Trung Quoc dam

P
N

N

nan va ky két HD bang van ban,
nu'ng sau do 2 bén co lién lac vOi

hau qua dién thoai dé bo sung mét

sO van deé lién quan dén bao bi cua
hang hoa
o Cty TQ sau do khong thuc hlen dung

cac chi dan vé bao bi va cho réng cac
quy dinh bd sung khéng cé hiéu luc

Cty HK phan doi *
CuuDuongThanCong.com https://fb.com/tailieudientucntt
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XDPL- Vi du
HD giira cong ty Puc va cong ty Phap
Péi twong: thiét bi chiin nudi ga bang dién
Dia diém ky HD: trién 13m Lepxich (Pirc)
Sau 3 ngay vén hanh: 50.000 con ga bj chét
ngat. Nguyén nhan: mat dién, hé thong swéi
va thong gio ngurng hoat dong, bé phan bao
dong hong
Néu 4p dung luat Phap: cong ty Phap thing vi
luat Phap bao vé ngweoi tiéu dung
Néu 4p dung luit Pirc: cong ty Pirc thing vi
luat Pirc bdo vé nha sdn xuat =
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Cach giai quyét XPPL trong
KDQT

e Nguyén nhan xay ra XbPL (2)
— Co nhiéu hé thong phap luat khac nhau
cung cé thé ap dung

— Cac hé thong nay quy dinh khéng gidng
nhau

41
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Cach giai quyét XPPL trong
KDQT

e Cach giai quyét XbPL (2)

— Co nhiéu hé thong phap luat khac nhau
cung cé thé ap dung
e Lua chon 01 hé thong trong cac hé
thong d6 (phuong phap dung quy pham
xung dot)
— Cac hé thong nay quy dinh khong giong
nhau
e Thong nhat cac quy dinh khac nhau
giltra cac hé thong luat (thong nhat luat
thuc chat)

42
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Phuong phap thong nhat
luat thu'c chat

e Cac quoc gia dam phan va ky két cac
PUQT song phucong hoac da phuong
- Tao ra luat chung, thong nhat

e Vi du: CISG, quy tac Hague-Visby,
quy tac Hamburg

e VViec dam phan la rat kho khan
e Han ché vé so luong va linh vuc

43
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Phucong phap dung quy
pham xung dot

e Quy pham xung dot- VD
biéu 769 BLDS Viét Nam nam 2005:
“Quyén va nghia vu cua cac bén theo
hop dong duoc xac dinh theo phap
luat cua nuoc noi thuc hién hop
dong,...”

44


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Phucong phap dung quy
pham xung dot

e Quy pham xung dot- VD
Khoan 1 Diéu 8 Cong udc Lahay nam
1955 vé luat ap dung doi véi mua
ban quoc té€ cac dong san hiru hinh:
“Luat ap dung cho hop dong mua
ban hang hoa quéc té la luat cua
nuoc noi nguoi ban co tru so kinh
doanh vao luc ky hop dong”

45
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Phucong phap dung quy
pham xung dot

e Cau truc cua mot quy pham xung
dot:
— Phan pham vi

- Phan hé thudc

46
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Xung dot cua cac quy pham
xung dot!

e HD giita NB Nga va NM Viét Nam
- HD khong quy dinh vé luat ap dung
- Tranh chap xay ra

- Hai bén khdng thoa thuan dugc luat
ap dung

- Phai ap dung quy pham xung dot,
nhung la quy pham xung dot cua
Nga hay cua VN - phu thubc vao co
gquan giai quyét tranh chap

47
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Néu tranh chap dwoc xét xir tai Toa
an Nga
- Toa an Nga ap dung quy pham
xung dot cua Nga
- ap dung luat nuéc ngi nguaoi
thuc hién nghia vu chinh thuong
tru
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Néu tranh chap dwoc xét xir tai Toa
an VN

-Toa an VN ap dung quy pham

xung dot cua VN (dieéu 769 BLDS

2005):

- luat cua nudc ndgi thuc hiéen
nghia vu


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Giai quyét xung dot cua
XDPL

e Cac quoc gia dam phan va ky két cac
diéu udc quoc té thong nhat luat
xung dot
- Piéu udc song phuong: Cac Hiéep dinh
tuong tro tu phap

- Dbiéu udc da phuong: vi du Cong udc
Rome nam 1980 vé luat ap dung cho
cac nghia vu phat sinh tu hgp dong (cua
cac quoc gia Chau Au)
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Cach han che XDPL trong
KDQT- ddi vdi cac nha
KDQT

e Cach giadi quyét triét dé nhat:

— Lua chon mot hé thong phap luat nhat
dinh d& diéu chinh quan hé KDQT

- lua chon luat ap dung cho hdp doéng
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