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Tai lieu tham

PUOE)

» BO nguyén tac cua UNIDROIT vé hgp
dong thuong mai quoc té€ nam 2004

o BO luat Dan su Viét Nam nam 2005

o Luat TM 2005

» Nguyén Thi Mc (2005), Gido trinh
phap luat trong hoat dong kinh té€ doi
ngoai, Nha xuat ban giao duc

a
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Tai lieu thamiiee

» VCCI & Danida, C&m nang HDTM, HN 2007

» TS. D6 Van Pai, Ludt HD VN- ban an va
binh luan ban an, NXB CTQT, 2009

» GS. TS. Nguyén Thi Mg, CAm nang phap
luat vé HDTM dién td, NXB Lb-XH, 2006

o BO Tu phap, Cdm nang phap luat kinh
doanh danh cho doanh nghiép nho va vua-
tap 2: Phap luat vé hgp dong va cac co ché
g@i quyét tranh chap trong kinh doanh
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Tai lieuf thamns

» Nguyén Thj Dung (2009), Phap luat vé hgp
dong trong thuong mai va dau tu- nhirng
van dé phap ly cd ban, Nha xuat ban chinh
tri quoc gia

» PGS.TS. Nguyén Van Luyén, TS. L& Thi
Bich Tho, TS. Dudng Anh San, Giao trinh
Luat Hop dong thuong mai qudc té, NXB
PH Qudc gia TP.HCM, 2005
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Két cau clcrchiichE

» TOng quan vé HDKDQT

» Giao két HDKDQT

o Diéu kién hiéu luc cua HDKDQT va
van dé hgp dong vo hiéu

» Thuc hién HDKDQT

» Mot s6 van dé phap ly vé HD dién tu
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I. T6ng quan verHBKID)s

1. Khai niém vé HDKDQT
- Khai niém Hgp dong

- Gia tri phap ly cua Hop dong: diéu 4
BLDSVN 2005

TRACT = LAW



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

KHAT NIEM E@PIDONE
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Ddc diém clerHopNEeE

» Chu thé:

» Ban chat:
» Muc dich:

o Hinh thdc:

oo
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Hinh thie clia H"' clOrig)

» Hgp dong bang IGi noi:
o Vi du?
» CM hgp dong ntn?
» Hgp dong bang hanh vi:
o Vi du?
» CM hgp dong ntn?
» Hgp dong bang van ban:
~_Nhu thé nao la van ban?
5 bat bubc cé chir ky va con dau? é‘
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NAU the naotlarsVeansciee:

o Diéu 3- khoan 15 LTMVN 2005: VB gom:
» dién bao, telex, fax
» trao dd6i email, hgp dong dién tar

o PICC 2004 (Piéu 1.11): VB bao gom tat
ca cac hinh thidc trao dbéi théng tin cho
phép luu giir thong tin chua dung trong
dé va c6 kha nang thé hién dudi dang

hﬁ’g hinh

N
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Phan logithGPIGeRE

» Hgp dong don vu va hgp dong song
vu

o HD co6 dén bu va HDb ko cd dén bu
o HD n6i va HP ngoai
o Hb dan suva Hb ™™

l.. »
3
CuuDuongThanCong.com https://fb.com/tailieudientucntt
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\V/ail tro) CliaihopiaenE

- La cd sd quan trong nhat lam phat
sinh nghia vu phap ly gitra cac chu
thé

- La phudng tién chu yéu va co ban dé
thiét [ap cac moi quan hé phap ly

- La phudng tién dé kiém soat va quan
ly rui ro

£\ ‘_v

a
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HDTM ey DIVEY,

» So sanh HDTM va HDPDS
» V& chu thé
» Vé muc dich
» V€ luat diéu chinh
» MGi lién hé gilra Luat Thuong mai va B0 luat
dan su
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)

HDTM hay HBIE

)

» HD vay von gitfa cong ty Prudential
va Vietcombank?

» HD mua ban nha giira ong A va 6ng B

» HD vay von gilra Vietcombank va 6ng
A?

» HD bao hiém nhan tho gilta Prudential
va ong B?

£ ) “0
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HDKDQT Va Hom)

» Hai khai niém nay dudc s’ dung vOi
nghia nhu nhau

o K/n HDTMQT dudc s dung rong rai
hon (international commercial
contracts)
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Dac diém clia HDKDoN)

» V& chu thé

» V& hinh thic

e Vé muc dich

» Vé d0i tugng cua
» Vé dong tién thanh toan

o Vé luat diéu chin

hdp dong

N hgp dong

» V€ cO quan giai ¢

uyét tranh chap

gon nglr hgp dong
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HPKDQT

Ngudi XK NB
Ngudi NK VN
HD mua ban 0to

Ngudi NK VN khong tra
tién
Ngudi XK phai lam gi?

HDKDQT VarE DRKIDRHeNIE

HDKD trong nudc
o NB: Vidamco

o NM: Dung Tien

o HDP mua ban 6t6
» NM khong tra tién
» Ngudi ban lam gi?
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HDKDQT val Hby

AUGE

HPKDQT

NB: ARGUS-BI

NM: OPTICOS-vietnamien
HD cung Ung cac thiét bi
kinh mat

Hang hda sai hong
OPTICOS kién ARGUS tai
toa an Phap?

Toa a&n Phap co tham

,92&'@1 xét x&r khong?

HDKD trong nudc

o ARGUS la mot cong ty
100% von cua Phap,
thanh 1ap tai VN

o Tinh hudng tuong tu
o Cau hdi tuong tu?
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Phan loal He PCJT

Can cu vao tinh chat cua hoat dong
KDQT:

» Hgp dong mua ban hang hoa quoc té

» Hgp dong cung Ung dich vu quoc té

» Hgp dong dau tu quoc té

o Cac hop dong qudc té lien quan dén
quyén sd hiu tri tué

a
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Phan |eaifEDrip@x)

Can cu thoi han thuc hién hop dong:
» H@p dong ngan han
» Hgp dong trung han
» Hgp dong dai han
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2. Nhirng ngUyEnRNiceRsoMsEls
cla HBPKID®

- Nguyén tac tu do hgp dong
- Nguyén tac binh dang

- Nguyén tac thién chi va trung thuc
- Nguyén tic cAm tu mau thuan

- Nguyén tac ap dung tap quan va thoi quen
trong hoat dong T™M
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Nguyen tac turcoNE DENIEUVET
tac co banrthenani@

- BLDSVN 2005: Diéu 4
- LTMVN 2005: biéu 11
- PICC 2004: diéu 1.1
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Nguyen tac tutdoNDENIEuYET
tac co banitroncNp @)

- NOi dung:

- Mot s6 han ché (tu do trong khuon
kho)

- Boc quyén nha nudc trong mot so linh
vuc = vi Igi ich cong cong

- Cac quy pham bat budc ctia phap luat la
cac han ché€ clia nguyén tac tu do hgp

AVAN

ng (cac bén khdéng thé thoa thuén

1 4
ac) '
CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Quy phamibeFNeE

» Nhan biét quy pham bat budc va quy
pham tuy nghi:
e Quy pham tuy nghi: ...n€u ko co thoa
thuan khac...
o Tim VD trong LTM? PICC?

» Quy pham bat bubc: phai, cam,
» Tim VD trong LTM? PICC?
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1) L‘-

==

Muc dich cuaraey; of

PUOE

» Chong doc quyén, bao vé canh tranh

o Thuc thi chl'n,h sach ngoai thucng cua
quoc gia (kiém soat ngoai hoi...)

» Bao vé ngudi lao dong
» Bao vé moi trudng
» Bao vé cac gia tri dao duc trong KD
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Nguyeén tachs)

- BLDSVN 2005: biéu 5
- LTMVN 2005: biéu 10
- Chu y: Binh dang phap ly: binh dang
VEé quyén va nghia vu
- Bao vé bén yéu thé trong HP (dao
duc HD)
- VD: tranh chap vé HD dai ly gilUa

. c@ng ty Nam Nguyén vdi clra hang
. "'ban ca phé; HD mua ban dién é
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Nguyen tacinn o
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Cac dieu kKheans

clzlple

» Cac diéu khoan lam dung

o Cac diéu khoan han ché trach nhiém
cho mot bén

o Cac dieu khoan quy dinh mot Igi ich
thai qua cho mot bén
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Dieu kheanNamraiinE

» Diéu khoan quy dinh thdi han qua
ngdn dé thong bao khiém khuyét
hang hoa

» Diéu khoan phat véi mUc phat qua
cao cho mot bén
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L2 £

Bieu khoan heh ms tracr
nhiem cliaMhaRsS)X

» “"Nha san xudt dudc mién tat ca cac thiét
hai phi vat chat do san pham clia minh
gay ra »

» « Trong moi trudng hgp, trach nhiém

cua nha SX khéng vucot qua 30,000

USD »

£\ ‘_v



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Nguyeén tac taies

Wrlllgle) chlife

» BLDSVN 2005: biéu 6

» PICC 2004: Diéu 1.7- nguyén tac chu
dao cua PICC

o Thién chi va khéng thién chi: Tro
chail
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Nguyen tac aprds

thoi guen trong hoat

- Tap quan la gi? B3-K4 LTM 2005
- Théi quen la gi? B3-K3 LTM 2005
- So sanh tap quan va thoi quen

- Nguyén tac ap dung: .12, 13 LTM
2005, biéu 1.9 PICC 2004

- VD:
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1 HDKDQT
HDPKDQT

- cho hop dong
33
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3.2. Cach xac dils

ding

- La luat do cac bén thoa thuan lua

chon:

- Nguyén tac tu do thoa thuan luat ap
dung

- Piéu khoan luat ap dung trong hgp dong

- Thoa thuan khi co tranh chap phat sinh
(bang van ban bd sung hodc thoa thuan
mac nhién)

: ‘_v
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Luia chontiatheor

» CO thé lua chon bat ky ludt nao ma cac
bén cho la thich hgp

e Han ché:
e Trong mot s6 TH nhat dinh

» Khong dugc trai vdi cac nguyén tac chung
cua PLVN (diéu 759- khoan 3 va 4 BLDSVN
2005; diéu 5- khoan 2 LTMVN 2005; diéu 4-
khoan 3 B0 luat Hang hai nam 2005)

a
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Han che quyenisoRibE
thuan lua cheonNuatEa PR

Hop dong dudc giao két tai Viét Nam va thuc

hién hoan toan tai Viét Nam thi phai tuan

theo phap luat Viét Nam (biéu 769 BLDSVN

2005)

Hop dong lién quan dén bat dong san o Viét

Nam phai tuan theo phap luat Viét Nam

(Diéu 769 BLDSVN 2005)

Hop dbng déu tu quéc té: cac bén chi co thé

thoa thuan trong hgp dong viéc ap dung luat
¢ ‘gﬂ'i nudc ngoai n€u phap luat Viét Nam

.‘ )Ing c6 quy dinh cu thé (biéu 5 khoan 4
ﬂ' 3t dau.tu.Viet Nam nam 2005)....



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Lira chon |uatReoE

A3

va kinhshehien

(D%

Singapore Viét Nam Anh, Singapo
Han Quoc Viét Nam Phap, Han Qudc, Singapo
Thuy Sy Viét Nam Singapo
Anh Viét Nam Anh
Trung Quoc Viét Nam Viét nam
Th,éi Lan, Cac Viét Nam Anh
tiéu vuong quoc
A rap thong nhat
Nhat Ban Viét Nam Singapo, Nhat Ban
Viét nam HongKong Singapo, VN
VN Singapo
VN Thuy Sy, Singapo

>

My
'DL’l’c

ongThanCong.

.com

https://fb.com/tailieudientucntt
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[ ua chon |uatincOrailicRE:

[ A

va Kinhtghieny

» Thudng lua chon cac nguon luat co
moi lién hé chat ché va&i hop dong

o Phu thubc vao tuong quan luc luong
trong dam phan

o Chon luat bao vé quyén Igi cho minh
(can tim hiéu ky cac ngudn ludt)

» Chon ludt ma minh hiéu biét nhét

o Chon luat thuong dugc ap dung trong

~, nh nghé kinh doanh é
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Ap dun”#ong HD

Bleu khoan “Luat a g
in dé co hen

quan den
g1a1
theo

a
Y

jating to its
1 or performance

40
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3.2. Cach xacidinl

ding

- NEéu cac bén khdng thoa thuan lua
chon = do toa an, trong tai xac dinh
dua trén cac nguyén tac chung cua tu

phap quoc té
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3.2. Cach xac din

ding

- NEu la toa an > Toa an ap dung quy
pham xung dot cua quoc gia nai co
toa an dé xac dinh luat ap dung

l.. »
3
CuuDuongThanCong.com https://fb.com/tailieudientucntt
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3.2. Cach xachair

ding

- Né&u la trong tai:

- Khong bat bubc phai ap dung quy pham
xung dot - co quyén tu do I6n haon toa
an trong viéc xac dinh luat ap dung

- Tuan theo Quy tac to tung trong tai

- Thudng ap dung luat ma trong tai cho
rang thich hdp nhat dé giai quyét thoa
dang tranh chap

L)
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