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II1. XUNG POT PHAP LUAT VE HDMBHHQT
(tham khao giao trinh)

IV. GIAO KET HPMBHHQT

1. Nguyén tic giao két

2. Piéu kién hiéu luc ciia hop dong

3. Van dé HP vé hiéu

4. Trinh tu giao két

Chii y:

-Luat TM nam 2005 khéng dé cap dén giao két HP
thuong mai

-Dan chiéu t6i BLDS nam 2005 (P388-b411) >
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1. Nguyén tac giao két HDMBHHQT
(dieu 389 BLDS 2005)

- Nguyén tac tu do giao két
- Nguyén tic tu nguyén
- Nguyén tac binh dang

- Nguyén tic thién chi va trung thuc
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2. Diéu kién hiéu luc cua HDMBHHQT
(theo phap ludt Viéet Nam)

2.1. Chu thé ctia HD hop phap

2.2. Hinh thtrc cua HD hop phap

2.3. NO1 dung cua HD hop phap

2.4. HP duoc giao két trén nguyén tac tu
nguyen
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2.1. Cha thé hgp phap
- Cht thé ctia hop dong 1a c4 nhan, phap nhan: cé
NLPL va NLHV

- NLPL la gi?
- NLHV la gi

- Xac dinh NLPL va NLHV nhu thé nao:
- Ca nhan, phap nhan VN: tuan theo PLVN

- Ca nhan, phap nhan nudc ngoai: tuan theo luat
quoc tich
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2.1. Cha thé hgp phap
- Nguoi ky HP phai ¢ du tham quyén ky két:

- Chu thé 12 ¢4 nhan:

- Chu thé 1a phap nhan:
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Ngudi dai dién hdp phap

cua phap nhan
- Nguo1 dai dieén theo phap luat (nguot dai dién

duong nhié€n)
- La ngudi dung dau phap nhan
- Theo Luat DN nam 2005: 1a Giam ddc doanh nghiép,
cong ty?
- Nguoi dai dién theo 0y quyén
- Uy quyén thuong xuyén:

- Uy quyén vu viec:


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

MOt sO chu y vé ché dinh uy quyén

- Viéc Uy quyén phai dugc lam thanh vian ban,
trong d6 néu rd pham vi va thoi han uy quyén

- Nguoi duge Gy quyén c6 duge iy quyén lai cho
nguo1 thir ba khong?

- Ai chju trach nhiém vé HP duoc ky két trong
pham vi va thoi han Gy quyén?

- HDP ky két ngoai pham vi va thoi han Gy quyén
thi co hau qua phap ly gi?
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2.1. Cha thé hogp phap
- Céc chii thé nao & VN c¢6 quyén ky cac
HDMBHHQT?
+ Truoc ND 57/1998:

+ Sau ND 57/1998:
+ Tu ND 44/2001:

+ Tu ND 12/2006:
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2.2. Hinh thdc HD hdgp phap
- Céc nudc TB phat trien: khong co yéu cau veé
hinh thire HP (diéu 11 CISG)

- HP bang vin ban

- HD giao két bang 16i noi, bang hanh vi

- HD c¢6 thé duoc chimg minh bang nhan ching
- Viét Nam: HDMBHHQT phai duoc 1ap dudi hinh
thirc van ban (di€u 27-khoan 2 LTM 2005)

- Thé nao la van ban?

- HD giao két qua email c6 phai 1a vin ban khong?
(b3-K.15, K.5 LTM 2005)
- Lo1 khuyén cua luat gia?

10
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2.3. NOi dung cua HP hgp phap
- P6i tuong cua HP khong phai la d6i tuong cam
XK, NK ¢ ca hat nudc XK, NK

- HD phai co day du cac diéu khoan chu yéu

- Thé nao la diéu khoan chu yéu?

- Piéu khoan chu yéu theo Luat TM nam 2005?

- Piéu khoan chu yéu theo CISG?

11
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2.3. NOi dung cua HDP hgp phap
- Noi dung cua cac diéu khoan phai hop phap:
- Khong trai phap luat

- Khong vi pham dao duc xa hoi

- Khéng chira dung nhirng quy dinh rd rang la bat
binh dang gitra cac bén

12
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2.4. Nguyén tac tu nguyén
- Tu do bay t0 ¥ chi va thoa thuin moi van dé trong
hop dong
- Nhirng truong hop vi pham nguyén tic tu nguyén
- De doa:

- Cwong buec:
- Lira doi:

- Nham lan:

13
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3. Van de HD vo hiéu

- Cac truong hop HDP vo hiéu:

- Cac loa1 vo hicu HD:

- VO hiéu toan bo:

- VO hi¢u mot phan:
- VO hi¢u tuyet dor:

- VO hi¢u tuong dou:

ongThanCong.com https://fb.com/tailieudientucntt
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3. Van de HD vo hiéu
- Hau qua phap ly cua HD vo hicu:
- HP v hiéu khong lam phat sinh quyén va
nghia vu cua cac bén

- Cac bén phai kho1 phuc lai trinh trang nhu khi
chua giao két HD

- Bén ¢6 161 gay thiét hai phai boi thuong

15
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4. Trinh tu giao két HDMBHHQT

(tham khao P390-400 BLDS 2005, P14-24 CISG)
- Giao két truc tiép:
- Giao két gian tiép: mot bén guri “offer”, mot bén
g1 “acceptance”
Céac van dé phap 1y can lam rd:
- Khi nao thi offer + acceptance = contract?
- Thoi diém giao két hop dong?
- Dia diém giao két hop dong?

16
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4.1. OFFER

(D390 BLDS 2005, D14 CISG)
- Khai niém: 1a 16i dé nghi giao két HD do mot bén
phat ra cho bén kia
(c6 thé 1a chao ban hoic chao mua)
- Pac diém:
- Thé hién rd y dinh giao két HD:
- NO1 dung cua offer phai o0 rang, du chinh xac
- Nhu thé nao 13 3 rang, du chinh xac?

- Phan biét vo1 chao hang tu do hay 101 mo1 chao hang
(invitation to treat)
- Gui cho mot hay mot $6 nguo1 xac dinh cu thé
- Phan biét voi chao hang tu do, quang céo: gti cho nhiéu
nguo1 khong xac dinh 17

ongThanCong.com https://fb.com/tailieudientucntt
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4.1. OFFER
- bic diém:
- (14 tr1 phap ly: rang budc nguo1 chao hang
- Rang budc 1a nhu thé nao?
- Rang budc trong thoi han hi€u luc cua chao hang
- Tho1 han hi€u luc cua chao hang:
- Puoc quy dinh trong don chao hang
- Chao hang c6 gia tri hiéu luc dén ngay 1/4/2007
- Chao hang c6 gia tri hiéu luc trong vong 30 ngay ké tir ngay
Ky phét
- Chao hang c6 gia tr1 hi¢u luc trong vong 30 ngay
- Puoc xac dinh theo mot thot han hop 1y (reasonable
time) 18
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4.1. OFFER
- Rut lai (thu hoi) offer (P15 CISG):

- Piéu kién rut lai?

- Huy offer (B16 CISG):
- Piéu kién hiy?

19
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4.2. ACCEPTANCE

- Chap nhan vo di€u kién
- Chap nhén toan bo ndi dung cta offer: nguyén tac
tam gwong phan chiéu
- Chap nhan c6 stra d6i, bo sung:
- Néu stra doi, bo sung lam thay do6i vé co ban ndi dung cua
offer: hinh thanh m&t counter offer
- Néu stra doi, bo sung khong lam thay do6i vé co ban ndi
dung cua offer: van 1a chap nhan vo diéu kién
- Picu 19.3 CISG
- Chap nhan trong tho1 han hi¢u luc cua chao hang
- Néu chap nhan mudn ma nguoi chao hang chap nhan?

20
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4.2. ACCEPTANCE

- Hinh thtrc cua chap nhan:
- Bang vin ban
- Bang 10i noi

- Bang hanh vi thuc té:

- Su 1m lang hay khong hanh dong (1naction) co dugc

coi 1a chap nhan khong?

- Thu hoi chap nhan:

21
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4.2. Thai diém va dia diém
‘ giao két HD
- TOn ta1 hai thuyét:

- Thuyét tong phat

- Thuyét tiép thu
- Gia1 phap cua CISG:
- Thuyét tiép thu:
- Thoi diém giao két HD?

- Pia diém giao két HD?

22
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TU con ng tré thanh chu ng?

Thang 2/1996, Cong ty TNHH Ding Tién ky
hdp dong mua tra gop 50 xe 6t hieu CIELO-
GL v@i Cong ty VIDAMCO dé kinh doanh van
tai taxi.

TOng gia tri hgp déng: 810.000 USD.

Dieu kién thanh toan: bén mua phai tra
trudc 20% gia tri hgp dong vao thang
4/1996, sG con lai cung V@i lai tra gop dugc
tra lam 3 ky, han chét phai tra la ngay
15/7/1998.

VIDAMCO da giao xe cho Cong ty Diing Tién,
nhung Diing Tién da khong tra du tién ca goc
lan 13i theo dung thai han da thoa thuan.

Thang 4/2001, VIDAMCO lam dadn khdi kién
Dung Tién ra toa. —p
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TU con ng tré thanh chu ng

Qua hai cap xet xu, toa déu tuyén hop dong
%iy’a VIDAMCO va Dung Tien vo hieu toan
0.

- Ly do: Cong ty Diing Tién phu nhan tu cach

ky hgp dong cua 6ng Bui Ngoc Bich- Pho
giam doc Cong ty Dung Tien.

Phan quyét: Ding Tién phai co trach nhiém
hoan tra VIDAMCO 50 xe 6t0 da nhan tu hgp
dong va dem vao khai thac tu nam 1996,
xac nhan gia tri 6td bi s’ dung qua 4 nam la
han 340.000 USD. Bong thai, toa cling xac
nhan Ding Tién da tra VIDAMCO s0 tién la
810.000 USD. So vd@i so tien phai tra thi
Ding Tién da tra qua, do vay VIDAMCO phai
ScSSlI:)réch nhiém hoan lai s6 tién hadn 470.002(31
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Offer + Acceptance = Contract?

- Mot cty My gui don chao mua (offer) bang
Fax cho cty Phap : mua 300 khan quang lua
cac loai, danh cho phu nir, gia la 20 USD/p,
giao hang FCA Paris.

- Cty Phap tra I0i (acceptance) bang fax v
noi dung: dong y ban 300 khan quang lua
danh cho phu nir, trong d6, 150 khan c6 hoa
ti€t hinh la (50 xanh 1& cay, 50 xanh da trai,
50 xanh nuadc blen 150 khin cé noa tiét
hinh hoa (50 vanE 50 do, 50 da dam). Gia
la 20 USD/p va dk giao hang la FCA Paris,
giao cho AirFrance.

- Gilra hai bén da co6 HP chua?
- TH1: Luat ap dung la CISG?
- TH2: Luat ap dung la luat Viet Nam?

»25
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Offer + Acceptance = Contract?

- 22/4/1989, cong ty Petrolex- VN gui cho cong
ty IPI- Phap mot chao hang co dinh ban dau
tho vai du 6 dieu khoan chu yéu, trong d6 quy
dinh giao hang vao thang 6,7,8/1989, chao
hang c6 hiéu luc dén 16h30 ngay 17/5/1989-
ngay nay lai rdi vao Chu nhat.

- 16h30 ngay 16/5, do biét hom sau la ngay Chu
nhat nén Petrolex thao san dién tin bao cho IPI
biét th&i han dé chap nhan da hét nhung do bo
phan phu trach telex nghi nén birc dien do
dudc gui di vao ngay 18/5.

- 23h18’' ngay 16/5, IPI gui cho Petrolex mot
buc dién vai noi dung “Chung toi chap nhan de
nghi ngay 22/4/1989 cua Quy Cong ty vé viéc
giao hang vao thang 6,7,8/1989 va chung toi
s€é quay tro lai van dé nay vdi chu’dng tru_'* boc
rot cu the"
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Offer + Acceptance = Contract?

Petrolex cho rang chidp nhan vao dém
th&r 7 Ia cham va giira hai bén chua co
HD, do vay khong giao hang.

IPI thi cho rang thu chap nhan dén
truédc mot ngay nén HP da dugc hinh
thanh, ho da mdé L/C nhung Petrolex
khong giao hang.

IPI doi huy HD va doi b6i thudng thiét
hai 1a 47.600 USD.

Gilra hai bén da c6 HP chua?

Luat ap dung: Cong udc Vien, chu y diéu
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