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Tai liéu tham khao mé rong
Bo Nguyén tic cia UNIDROIT vé HPTMQT
UCC 1952 ciua Hoa Ky
Luat Hop dong cia Trung Quoc 1999
Luat mua ban hang hoa cia Anh nam 1979
B¢ luat thwong mai Phap 1807
B0 luat Thuwong mai cua Nhat Ban nam 1899
B0 luat dan sw va thwong mai Thai Lan 1927
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BO CUC CUA CHUONG 2
KHAI NIEM CHUNG VE HPMBHHQT
NGUON LUAT PIEU CHINH HPMBHHQT
XUNG PQT PHAP LUAT VE HPMBHHQT
GIAO KET HPMBHHQT

MOT SO VAN PE PHAP LY CAN CHU Y
KHI QUY PINH MOT SO PIEU KHOAN
CUA HPMBHHQT

THUC HIEN HDMBHHQT
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I. KHAI NIEM CHUNG VE HPMBHHQT

1. Khéai niém “hop dong mua ban hang
hoa” (sale of goods contract)

3. Khéi niém “hop dong mua ban hang
hoa quoc teé” (international sale of goods
contract)
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2. Khai niém “HPMBHH quéc té”

- Khai niem: HDMBHHQT la
HDMBHH c6 tinh chat quoc t€ (hay co
yeu t0 nudc ngoai)
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2. Khéi niém “HPMBHH quoc t&”
-Tinh chat quoc té thé hién & cac dic diém sau:
-Vé chii thé ctia HD
- Vé hang hoa
- Vé dong tién thanh toan

- Vé luat 4p dung

- Veé co guan giai quyét tranh chz“ip
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2. Khai niém “HPMBHH quéc t&”

- Cong woc Vien nam 1980: dua vao tieu
chi “cac bén co tru so thwong mai tai cac
quoc gia khac nhau”

(Piéu 1- CISG)

- Ludat Thuong mai nam 2005: khong dua ra
khai niém v¢ HDMBHHQT

(chi liét k¢ MBHHQT gom...)- diéu 27


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2. Khai niém “HPMBHH quéc t&”
- So sanh cac khai niem
-HPMBHHQT va HP XNK

- HDMBHHQT va HD mua ban vai thuong
nhan nwdc ngoai
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II. NGUON LUAT PIEU CHINH HPMBHHQT

1. Pit van de
2. C&c nguon luit diéu chinh HDMBHHQT

3. Piéu khoan luit 4p dung trong HP

10
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1. Pt van dé

- Tinh phtrc tap vé ngudn luét diéu chinh
HDPMBHHQT

- Tinh da dang

- Su ton tai pho bién cuia cac xung dot phap
luat
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2. Cac ngudn luit dieu chinh HDPMBHHQT
Bao gom

2.1. Cac BUQT (International Treaties)

2.3. Luat quoc gia (National Law)

2.3. Tap quan thuong mai quoc té (International
Commercial Customs)

2.4. Mot s6 nguon luat khac:

=  Bo nguyén tiac cia UNIDROIT vé Hop dong thuong mai
quoc té (Unidroit Principles of International Commercial
Contracts)

= Cacanlé
= C4c hoc thuyét phap ly
= C4c hop dong mau

12
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2. Céc nguon luit diéu chinh HDMBHHQT

SV tu doc va tim hiéu tirng nguén luit theo
cac ngi dung:

- Khai niém

- Pic diém, phan loai

- Truong hop ap dung nguodn luat d6 diéu
chinh HDMBHHQT

- Cach ap dung
- Chu y khi ap dung nguon luat dé

13


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2.1. CAC PIEU UOC QUOC TE
a. Khai niém chung vé PUQT
b. Gia tri phap 1y cua cac PUQT

c. Gidi thiéu vé Cong udc Vién nim
1980 vé HDMBHHQT

14
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a. Khai niém chung vé PUQT

- Khai niém: PUQT la van kién phap 1y do
hai hay nhi€u quoc g1a ky ket trén co so tu
nguyen va binh dang nham quy dinh céc
quyén va nghia vu d6i vdi nhau

- Phédn loqi PUQT:

-BUQT song phuong va BPUQT da
phuong

- va DUQT ¢6
tinh cu thé

15
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b. Gia tri phap ly cia cac PUQT
- Poi véi cac quoc gia thanh vién
- Co gi4 tr1 bat budc
- Van dé bao luu
- Poi véi cac quoc gia khong phai 1a thanh
Vién
- Khoéng c6 gia tri bat budc
- Co the lya chon (dan chicu) ap dung (v6i dieu
kién khong tl:éi vO1 cac nguyén tac co ban cua
phap luat quoc gia)

16
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c. Gi6i thiéu vé Cong wée Vién nim 1980 veé
HDMBHHQT (viet tat la CISG)
- La Cong udc quoc té quan trong nhat va dugc

ap dung rong rai nhat trong linh vuc mua ban
hang hoa

-Do UNCITRAL (United Nation Commission on
International Trade Law) soan thao

-Dugc thong qua nam 1980, ¢6 hi€u luc tu ngay
1/1/1988

17
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¢. Giéi thiéu vé Cong wée Vién nim 1980 veé
HDPMBHHQT (viét tat la CISG)

-Hién nay co (Viét Nam
chua tham gia)

D3 cd khoang 2000 &n 1é vé CISG: tham khao
tai
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c. Giéi thiéu vé Cong wéc Vién nim 1980 veé
HDMBHHQT (viet tat la CISG)

-GOom 101 di€u voi cac noi dung sau:

-Phan 1 (diéu 1- diéu 13): Pham vi ap dung
va cac quy dinh chung

-Phan 2 (diéu 14- diéu 24): Thanh Iap HP
(chao hang, chap nhan chao hang)

-Phan 3 (diéu 25- diéu 88): Mua ban hang
hoa (thuc hién HDP, nghia vu cua nguai ban,
nghia vu cua ngudi mua, hau qua cua viéc vi
pham HD)

-Phan 4 (dieu 89- diéu 101): Cac quy dinh
cudi cung (phé chuan, gia nhap Céng udc),
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¢. Giéi thiéu vé Cong wéec Vién nim
1980 vé HDPMBHHQT (viét tat 1a
CISG)
-ba co méot an 1€ ap dung CISG tai Viét
Nam du VN chua la thanh vien Cong uéc
nay
-Tim hiéu trudng hop ap dung CISG tai
Viét Nam: doc
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2.2. AP DUNG LUAT QUOC GIA
TRONG KINH DOANH QUOC TE

a. Khi nao luit quoc gia dwoc ap dung?
b. Cach ap dung luit quoc gia

c. Viéc lua chon luat quoc gia

21
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a. Khi nao luat quoc gia dugce 4p dung?
-Khi cac bén trong hop dong thong nhat lya chon
luat quoc gia. Cac cach thirc lva chon:

-Khi cac diéu udc quoc té dan chiéu dén luat
quodc gia
-Theo su lua chon cua Toa an hay Trong tai

- Luat quoc gia thich hop nhat dé giai quyét tranh
chap 22
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b. Cach ap dung luit quoc gia
- Nguyén tic ap dung luat chuyén nganh
truoc, luat chung sau:
-O Viét Nam 12 luit nao 1a luit chuyén
nganh?
-Luat nao la luat chung?
- Nguyén tac ap dung ca vin ban luat va
van ban dud1 luat
-Ap dung Luit Thwong mai ciing véi cac
Nghi dinh thi hanh Luat nay (ND12)
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c. Viéc lua chon luat quoc gia
-Phu thudc vao y chi cua cac bén

-Phu thudc vao twong quan luc lugng trong
dam phan

24
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c. Viéc lua chon luat quoc gia

-Chon luat qudc gia bao vé quyén 1g1 cho minh

—Cﬂ10n luat quoc gia nao phai hiéu biét vé luat
qudc gia d6. Néu 1a luat IlU.’O’C ngoai: luat do
khong trai voi cac nguyén tac co ban ctuia phap
luat Viét Nam

-Nén quy dinh lua chon luat quoc gia ngay tur khi
ky hop dong dé , mau thuan sau
nay: Pua vao hop dong diéu khoan “Luit ap
dung”
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2.3. CAC TAP QUAN THUONG MAI QUOC TE
a. Khai niém

b. Phan loai

¢. Truong hop ap dung TQTMQT

d. Cach ap dung TQTMQT

26
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a. Khai niém
-TQTMQT la nhirng tho1 quen trong TMQT, dugc
ap dung mot cach pho bi€n, rong rai va dugc nhi€u
nudc cong nhan. Mot thor quen dugce cong nhan va
trd thanh TQTMQT kha:
D6 1a thoi quen pho bién, dugce nhiéu nudce ap
dung va thira nhan
-Vé tirng van dé va o timg dia phuong, do 1a thoi
quen duy nhat
-Phai c6 ndi dung 16 rang ma dua vao d6 co thé

xac dinh quyén va nghia vu cua cac bén
27
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b. Phan loai
-Theo nd1 dung:
-TQTM c6 tinh nguyén tic
-TQTM c6 tinh cu thé
-Theo pham vi:
-TQTMQT: FOB, CIF Incoterms 2000

-TQTM dia phwong: FOB Hoa Ky, FOB Bi- Ha
Lan, FOB cua Anbh...

28
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c. Truwong hop ap dung TQTMQT
-Khi cac bén trong HP dan chiéu dén.

-Khi luat ap dung (PUQT hay luat quoc gia)
quy dinh ap dung tap quan

-Khi cac nguon luat khac (Hop dong, PUQT,
luat quoc gia) khong diéu chinh hay diéu
chinh khong day di moi quan hé phat sinh
gitra cac bén.
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d. Cach ap dung TQTMQT
-(1a tr1 phap ly cua cac tap quan:
- Tinh tuy v (khong co gia tri bat budc).
- Gia tri phap 1y nho hon PUQT, luat quoc gia
-Chi dugc ap dung néu c6 nodi dung khong trai véi
cac nguyen tac co ban cua phap luat VN
-Khi ap dung phai cé cach hiéu chinh xac va
thong nhat noi dung cua tap quan
-TQTMQT la nguon luat bo trg cho céc nguon

luat khéc, can ap dung két hop véi cac nguon
luat khac 30
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3. Piéu khoan “Luét ap dung” trong HP

- Hop dong nay va tat ca nhirng van deé co lién
quan den viéc ky ket, tinh hiéu luc, cach dien
gial va viéc thyuc hién hop dong dugc dieu

chinh theo...
-Luat Viét Nam

-Cong udc Vién nam 1980 vé H

PMBHHQT

-This contract, and all questions relating to its
formation, validity, interpretation or
performance shall be governed by...

- the law of Vietnam
-CISG
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3. Piéu khoan “Luét ap dung” trong HP
- Tinh chat phap 1y: khong phai la diéu
khoan chu y€u

-Co gia tr1 phong ngua rui ro phap ly

32
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Tranh chap vé luit ap dung
HD gitra cong ty Durc va cong ty Phap
Péi twong: thiét bi chiin nudi ga bang dién
Pia diém ky HP: trién 1am Lepxich (Pirc)
Sau 3 ngay van hanh: §0.000 con gil’bi chét
ngat. Nguyén nhan: mat dién, hé thong swaoi
va thong gio ngung hoat dong, bo phan bao
dong hong
Néu ap dung luat Phap: cong ty Phap thing vi
luat Phap bao v€ ngwoi tiéu dung
Néu ap dung luit Pirc: cong ty Pirc thing vi
ludt Dirc bdo vé nha san xuat =
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