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1. Nguyén tac thuc hién HDMBHHQT

- Thuc hién dung, day du HD
- Thuc hién HD trén tinh than thién chi,
hgp tac, hai bén cung co Igi
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2. Trach nhiém do vi pham
HODMBHHQT

Khai niém “trach nhiém phap ly”
So sanh 2 khai niém “nghia vu” va
“trach nhiém”
Bén bj vi pham dé quy trach nhiém
phai chirng minh cac yéu to cau
thanh trach nhiém
Bén vi pham dé€ thoat trach nhiém
phai chi'ng minh cac TH mien trach

4


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

2.1. Cac yéu to cau thanh
trach nhiém

. Co hanh vi vi pham hgp dong cua bén

vi pham

. Co thiét hai cua bén bi vi pham

. Co moOi quan hé nhan-qua giira hanh

vi vi pham va thiét hai

. Cé 10i clia bén vi pham
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a. Co hanh vi vi pham HD cua bén
vi pham

- Cac TH vi pham:
- POoi vGi ngudi ban:
- Khong thuc hién nghia vu:

- Thuc hién khéng dung, khong day du nghia
vu:

- DOi vGi ngudi mua
- Khong thuc hién nghia vu:

- Thuc hién khong dung, khong day du nghia
vu:
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a. Co hanh vi vi pham HD cua bén
vi pham

- Ai phai chi‘rng minh hanh vi vi pham?
- Bén bi vi pham phai chi‘rng minh
- Phai chi'ng minh bang cac bang chirng,
chirng tu cu thé (HD, tai liéu giao dich,
chi’ng tu giao nhan hang, ching tu van
tai, ching tu thanh toan, chdng tu BH...)
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a. Co hanh vi vi pham HD cua bén
vi pham

-  CM ngudi ban khong giao hang

- CM ngudi ban giao hang cham

- CM ngudi ban giao hang kém pham chat
-1
- 2
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b. Co thiét hai cua bén bi vi pham

- Bén bi vi pham chi c6 thé doi boi
thudng néu co thiét hai xay ra.

- Nghia vu CM thiét hai: thudc vé bén
bi vi pham. CM bang nhirng bang
chirng, ching tr, 18p ludn cu thé

- Vi du:

- Thiét hai do hang hdoa kém pham chéat?

- Thiét hai do giao hang cham?
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c. Co6 moi quan hé nhan-qua giltra
hanh vi vi pham va thiét hai

Hanh vi vi pham |la nguyén nhan truc
tiép gay ra thiét hai

Thiét hai la hau qua tat nhién, truc
ti€p cua hanh vi vi pham

10
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d. Co 16i ciia bén vi pham

Bén vi pham chi phai chiju trach nhiém
khi bén nay co 16i
Bén bj vi pham khdng phai CM I6i cla
bén vi pham ma dua vao Nguyén tac
suy doan loi:
NEu mot bén vi pham HD thi bj suy doan
la co 10i va phai chiu trach nhiém;
Bén vi pham muodn thoat trach nhiém thi
phai tu' CM minh khong c6 16i (CM cac TH
mién trach)
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2.2. Cac trudng hgp mién trach

- La nhi‘tng TH do HDP hoac phap luat
quy dinh ma khi mét bén gap phai
dan dén vi pham HD thi dudc mién
trach

- Thong thuong co6 3 TH sau:

a. Trudng hgp bat kha khang
b. LOi cla bén bi vi pham
c. Loi clia ngudi thr ba
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a. Trudng hgp bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)

- Khai niém: D.161- BLDS 2005, b.79
k.1- CISG

- Pac diém: (4)
- Xay ra sau khi ky Hb
- L& hién tugng khach quan, xay ra ngau
nhién, bat thudng, ngoai y muon cua cac
Dén
- Khong ludng trudc dugc
- Khong khac phuc dugc

13
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a. Trudng hgp bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
- Cac loai bat kha khang:
Cac hién tugng tu nhién:

- Cac su kién xa hoi:

14
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a. Trudng hgp bat kha khang

(xem D.294-296 LTM 2005, .79 CISG)
- Nghia vu cua bén gap bkk

- Thong bao vé TH bat kha khang
- Né&u khoéng thong bao?

- Cung cap bang chirng CM vé TH bat kha
khang va moi quan hé nhan-qua giira TH
bkk va hanh vi vi pham HD
- Néu khong cé bang ching?

15


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

a. Trudng hgp bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
- Cach xu ly cua hai bén:
- Néu Bkk co thdi han ngan:

- NéEu Bkk co thoi han dai:

16
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a. Trudng hgp bat kha khang

(xem D.294-296 LTM 2005, D.79 CISG)
- Quy dinh diéu khoan vé bkk nhu
thé nao?
- Né&u dinh nghia vé bkk

- Liét ké mot so TH thudng gap dudc coi la
bkk (liét ké ma)

- Quy dinh ro nghia vu cua cac bén khi gap
bkk (théng bao, CM...)

- Cach thuc xu' ly gitrta cac bén khi gap bkk
Vi du

17
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b. Loi ciia bén bij vi pham

Bén bj vi pham c6 10i trudc (vi pham
trudc) dan dén hanh vi vi pham cua
bén kia

Vi du:

i: phai chiu

NEu ca hai bén déu co I0i
e |oi cua minh.

trach nhiém theo ty |

18
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c. LOi ciia bén th ba

Bén th(r ba nay cé thé la ai?

Co phai TH nao bén vi pham ciing
dudc mién trach do 16i cua bén thu ba
khong?

19
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c. LOi chia bén th ba

Tinh huong

Khong giao hang Khong giao hang

NB c¢6 dwoc mién trach doi voi NM khong?
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c. LOi ciia bén th ba

NB dudc mién trach vai diéu kién:

Viéc nha cung cap khong giao hang la
mot su kién bat kha khang doi vai NB

Nha cung cap cling dugc mién trach doi
vGi NB

21
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3. Cac ché tai do vi pham
HOMBHHQT

a. Buodc thuc hién dung HD (Thuc hién
thuc su)

. Phat vi pham

Boi thudng thiét hai

. Huy HD

. Tam ngung thuc hién HD
f. Dinh chi thuc hién HD
(Piéu 292 LTM 2005)

® Q0 O
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d.

Budc thuc hién dung HD

- Khai niém: b.297 LTM 2005, gom 2 budc:
-  B1: yéu cau bén vi pham thuc hién dung HD
- B2: dung bién phap khac dé HD dudc thuc hién
va bén vi pham phai chiu chi phi phat sinh
- TH ap dung:
-  Khi NB khong giao hang

B1: NM yéu cau NB giao hang

B2: NM mua hang thay thé va yéu cau NB
ban dau phai boi thuong chénh Iéch gia va chi
phi phat sinh

23
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a. Buoc thuc hién dung HD

- TH ap dung:
- Khi NB giao hang kém pham chét
- B1: NM yéu cau NB sUra chira, thay thé hang
hoa
- B2: NM tu minh sua chira, thay thé hang hoa
va yéu cau NB boi thudng moi chi phi phat
sinh
- Khi NM khong nhan hang
- B1: NB yéu cau NM nhan hang
- B2: NB ban lai hang hoa cho bén T3 va yéu
cau NM boi thudng chénh Iéch gia n€u co

24
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b. Phat vi pham

- Khai niém: .300 LTM 2005
- Pac diém:
- TH ap dung: khi HD hoac phap luat cé
quy dinh
- Chi ap dung déi v8i moét vi pham cu thé
- Bén bi vi pham khdng phai CM thiét haij,

dugc ap dung ngay ca khi chua co thiét
hai

- Bén bi vi pham chi can CM hanh vi vi
pham HD cua bén kia

25
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b. Phat vi pham

- Pac diém:

- Thudng ap dung ché tai nay vdi cac vi
pham kho tinh toan va CM thiét hai
(cham thuc hién, khong thuc hién nghia
vu)

- PE ap dung ché tai nay, cac bén phai
thoa thuan diéu khoan phat trong HD

- Chu y: muc phat cao nhat la 8% tri gia
phan nghia vu bi vi pham (.301 LTM
2005)
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b. Phat vi pham

- Cac loai phat:

- Phat bdi uoc: “Néu NB khong giao hang
trong tha&i gian 2 thadng ké tu khi hét thdi
han giao hang, NM c6 quyén huy HD va
doi NB khoan tién phat bang 7% tri gia
HD"”

- Ap dung khi khdng thuc hién HD
- MuUc phat cao, cdé y nghia trung phat
- Kem theo ché tai phat thudng la viéc huy HD

27
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b. Phat vi pham

- Cac loai phat:

- Phat va: “Néu NB giao hang cham thi n6p
phat 0,5% tri gia phan hang cham giao
cho 10 ngay dau tién, thém 0,5% cho
moi 10 ngay tiép theo, nhu’ng tébng s6
tiéen phat khong vugt qua 5% tri gia Hb”
- Ap dung khi chdm thuc hién HD
- Ty |Ié phat phu thudc vao thdi gian cham thuc

hién
- Muc phat thudng nhe, co khong ché ty lé toi
da

- Muc dich: ddy nhanh quéa trinh thuc hién HD
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b. Phat vi pham

- Moi quan hé giira muc phat va
thiét hai thuc té:
- CISG: khong dua ra ché tai phat
- Theo Luat Anh-My:

- Khong chap nhan ché tai phat: Cac diéu
khoan phat mang tinh chat trung phat sé bi
tuyén bd vo hiéu

- Trong HD, cac bén ghi la tién boi thudng xac
dinh trudc “Lump-sum compensation”. MUc
nay khdng thé cao hadn thiét hai thuc té

29
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b. Phat vi pham

MoOi quan hé giira muc phat va
thiéet hai thuc te:
Theo luat Phap, Viét Nam: muc phat co
thé thdp haon, bang hodc cao haon thiét
hai thuc té
Theo luat Buc: quan niém phat la trung
phat véi mUc phat thudng cao han thiét
hai thuc té
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c. Boi thudng thiét hai

Khai niém: .302.1 LTM 2005

TH ap dung: Ap dung trong moi TH
vi pham cua mot bén lam cho bén kia
thiét hai

Cac thiét hai dugc boi thudng: cac
thiét hai truc tiép, thuc té

- Nhirng thiét hai nao dugdc boi thudng?

- Thiét hai truc tiép la gi?

- Thiét hai thuc t€ la gi?

31
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Nhirng thiét hai dudc boi thudng

- Thiét hai vat chat:
- TOn that hay giam sut tai sadn cua bén bj
Vi pham

- Cac chi phi phai chi ra do vi pham HD cua
bén vi pham
- Thiéet hai tinh than:
- La nhiing thiét hai truu tugng, kho tinh
toan
- Khong phé bién ¢ HD mua ban

32
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Thiét hai truc ti€p

- Thiét hai truc tiep:

- Thiét hai do hanh vi vi pham cua bén kia

truc tiép gay ra
- Thiét hai gian tiép:

- Thiét hai khong do hanh vi vi pham cua
bén kia gay ra hoac thiét hai la mot hau
qua gian ti€p cua hanh vi vi pham

- Khong boi thuong thiét hai gian tiép

33
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Thiét hai thuc té
Thiét hai thuc té:

L3 thiét
ngp ly, t
L3 thiét

nai co can cu, dugc CM mot cach
nuc té

hai ma cac bén co thé ludng

trudc dugc
Thiét hai phi thuc te:

cac bén

_a thiét hai do bén bj vi pham tu thoi
bhong Ién, khong co6 can cUr
L a thiét hai nam ngoai nhan quan cula

Khéng dugc boi thudng thiét hai phi thuc

té
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c. Boi thudng thiét hai

- Nguyeén tac boi thuang

- Mubn doi boi thudng, bén bi vi pham phai
CM thiét hai bang ching tu, ching cur
hdp ly. CM dudgc bao nhiéu thi dudc boi
thuodng bay nhiéu

-  Bén doi boi thudng phai cé nghia vu han
ché tén that (mot doi hdi cua thién chi)
- Khong dudc boi thuong nhirng thiét hai dang

1€ cd thé han ché& dugc

- Nhirng chi phi chi ra dé han ché ton that déu
dudc boi thuong
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Vi du vé cac khoan dudc boi thudng

- A nhép sgi tir B. Hang giao kém pham chét.

- A phai tai ché sgi: chi phi la x USD

- Trong thdi gian tai ché 2 tuan, A phai giam
cong suat hoat dong cua nha may vi khong
du sgi dét. Lai mat hudng: y USD

- Tién do dét khong nhu du ki€n nén A giao
vai cham cho khach hang nudc ngoai va

bhai chiu phat z USD

- Do co6 nhitng khoan chi ngoai du kién, A tra
uong cham cho cong nhan. Ho dinh cong,
gay thiét hai t USD

A dudc boi thuong nhirng khoan thiét hai néoB'g
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d. Huy hgp dong

- TH ap dung
- Khi cac bén co6 thoa thuan vé TH ducoc
huy HD
- Theo quy dinh cua phap luat

Luat cia CH Phap: mot bén co6 quyén huy HD
khi bén kia vi pham chu yéu HD

Luat TMVN nam 2005 (B312): mot bén co
quyén huy HD khi bén kia vi pham cc ban
nghia vu HD
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d. Huy hgp dong
- TH ap dung
- CISG quy dinh 2 trucdng hgp huy HD
(D64.1: D49.1)

- Khi mot bén co6 su vi pham cc ban HD

- Khi mot bén khdng thuc hién HDP trong thdi
han da dudc gia han thém
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Vi pham cd ban la gi?
- Piéu 25 CISG
- Dijéu 3 khoan 13 LTMVN nam 2005
(?): vi pham vé pham chét co phai la vi
pham cd ban khong?

(?): vi pham vé thdi han giao hang co phai
la vi pham cad ban khéng?
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Thuc tien xét xur cong nhan

nhirng TH dudc hay HD

- Ngudi mua c6 quyén huy HD khi:
- NB khong giao hang ma thdi han giao hang la
mot ngay cu thé

- NB khong giao hang trong thdi han da dudc gia
han thém

- NB giao sai loai hang, giao hang sai mau

- NB giao hang kém ph&m ch&t dén noi khdng
dap U’ng dugc muc dich cua NM

- Ngudi ban c6 quyén huy HDP khi

- NM khong tra tién trong thdi han da dugc gia

han thém

- NM khoéng nhan hang trong thdGi han da dudc gia
han thém 40
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d. Huy hgp dong
Hau qua phap ly:
Hop dong khdéng co hiéu luc tu thai
diém giao két
Hoan tra

Bén vi pham HD cé 16i dan dén hay
HD phai boi thudng thiét hai
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e. Tam ngung thuc hién HD
f. Dinh chi thuc hién HD
TH ap dung?
Hau qua phap ly?
Vi du?
So sanh giira 3 cheé tai: Huy Hb, tam
ngung thuc hién HP va dinh chi thuc
hién HD:
TH ap dung?
Anh hudng dén hiéu luc ciia HD?
Hanh vi hoan tra?

42
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MOi quan hé gilra cac ché tai

Ché tai thuc hién thuc su khéng thé ap
dung dong thadi vai ché tai Huy Hb, tam
ngung va dinh chi thuc hién Hb

Cheé tai boi thuong thiét hai dudc ap
dung dong thdi vai cac ché tai khac

Cheé tai phat dudc ap dung dong thaoi
v@i cac cheé tai khac
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Bai tap tinh huong ve huy hgp
dong va boi thudng thiet hai
Nguyén don: ngudi NK VN
Bi don: ngudi XK Han Quoc
HD ky ngay 5/5/1996
Poi tudng HD: 10 xe tai da qua su dung hiéu
TOWER
Piéu 3 HD: xe phai la xe tai gbc. Kiém tra pham
chat do ngudi ban tién hanh & cang di.
bieu 7 HD: néu giao hang cham hoac md L/C
cham thi nop phat moéi ngay cham la 0,1% tri gia
HD, nhung toi da khéng qua 8% tri gia Hb
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Bai tap tinh huong ve huy hgp
dong va boi thudng thiet hai
Ngay 2/7/1996, NP nhan hang tai cang TP.HCM
phat hién 10 xe déu la xe khach tur 7-12 cho da
thao bo ghé ngoi
4/7/1996: NP mdi Vinacontrol gia dinh. BBGD két

ludn: 8 xe chd khach 7 chd va 2 xe chd khach 12
cho, co 10 trén san xe

8/7/1996, ND fax cho BD dadn khi€u nai kem
BBGD, yéu cau BD nhan lai xe, tra lai tién
15/7/1996, BD fax cho ND, nhd ND tai xuat giup
10 xe.

18/7/1996, ND tra IGi: BD tra tién hang roi mdi
gll:lp BD tai xuat 10 xe 45
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Bai tap tinh hudng vé huy hgp
dong va boi thuong thiet hai
- 5/10/1996, do BD khong tra tién hang va nhan lai

xe, ND kién BD ra VIAC doi BB nhan lai xe va tra
cho ND s6 tién la 41.590 USD, gom:

- 1. Tién hang da thanh toan 37.000USD

- 2. Phat vi pham HD: 2.960USD

- 3. Phimd L/C: 280USD

- 4. Phi giam dinh: 300USD

- 5. Chi phi d& hang: 400USD

- 6. L&i sudt trén sé tién 37.000USD ké tu ngay
thanh toan dén ngay di kién 650USD

Cac yéu cau trén cua don kién co6 dudgc thoa
man khong? Tai sao?
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Vi du

Hang giao theo dk FOB

NM diéu tau dén cang nhan hang cham

20 ngay

NB co nhirng thiét hai sau:

- Chi phi luu kho cang: 200 USD (c6 hoa
don)

- T6n that do udt mua: 300 USD (cé bién
ban)

- TOn that do mat cap: 500 USD (cdé bién
ban)

NB doi dugc nhiing khoan thiét hai nao?
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Vi du vé 10i cla ca hai bén
HD gitta NB Thuy Si, NM Ha Lan
DOi tuong HD: bot cong nghiép, quy
cach pham chat dugng quy dinh chi
tiét trong HD, trong do co d0 hoa tan
= T
PK giao hang: CIF cang Rotterdam.
Hang dudc giao tu nha SX tai Canada
dén thang Rotterdam
Nhan hang, NM giam dinh, thay do6
noa tan khong phu hgp vai HD, doi
\uy HD, tra lai hang

# 48
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Vi du vé 10i cua ca hai bén
NB cUr chuyén gia sang Ha Lan dé
giam dinh doi tich tai mot Phong thi
nghiém d6c lap. Két qua gay tranh
cai:

Néu ktra theo phuong phap Bac My: do
hoa tan = t (phu hgp HD)

Né&u ktra theo phudgng phap Chau Au: dd
hoa tan < t (khong phu hgp vdi HD).

HD khdéng quy dinh vé phudng phap kiém
tra pham chét

# 49
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Vi du vé 10i cla ca hai bén
- Trong tai cua ICC ra phan quyét: HD
vO hiéu do nham lan
- Thiét hai ai phai chiu? Loi thudc vé ai?
- LOi clia NB?
- LOi clla NM?

- Phan chia 10i?

- Phan chia trach nhiém?
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Lai mat hudng- kho CM

Chu ngua ky HD vOi ngu’dl chuyen cho
dé chd con ngua quy dén trudng dua

Con ngua dudc dua dén trudng dua
cham tré va khong tham gia dudc vao
cudc dua
Giai thudng cua cuoc dua: 1 triéu
bang Anh
Chu ngua doi boi thudng thiét hai: 1
trieu bang Anh- [ai mat hudng
Tinh khoan lai mat hudng nhu thé nao
cho hap ly?

_> 51


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Lai mat hudng- kho CM

NB giao hang cham

NM doi boi thudng lai mat hudng do P
trén thi trucdng giam

CM nhu thé nao?

- CM mUrc gia tai thdi diém giao hang quy
dinh trong HD?

- CM muc gia tai thdi diém thuc té giao
hang?
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Vi du vé vi pham co ban

- Vidu 1:
-  HD mua ban rugu giira cty VN va Cty
Phap quy dinh rugu nong do 18 do
- NB Phap giao rugu vai nong do la 14 do
- NM VN c6 quyén huy Hb khbéng?
- Vidu 2:
- HD mua ban gidy gilra cty VN va cty Y
- Pham chéat: gidy da nam, mau den, loai I,
size 40-42
- Hang giao: giay da nam, mau den, loai I,
Size 37-39

- NM VN co6 quyén huy Hb khong? —_ 5
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Vi du vé vi pham co ban

- Vidu3

- Cty VN nhap bot son tir cty Nhat Ban dé
lam tranh sGn mai

- Pham chéat: bot son loai I, xudt xr Nhat
Ban

- Giao hang: bot son loai I, xuat xu
HongKong

- Bén VN doi hay HD.

# 54


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

