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* 6.2. NOi dung cua cac Hi¢p dinh dau tu quéc té

» 6.3. Phan loai Hiép dinh dau tu quoc té

> 6.4. Xu hudng ky két Hiép dinh dau tu quc té




6.1. Khal niém, ban chat va muc
dich | -

* Cac higp dinh dau tu quoc té 1a cac thoa thuan gitra
cic nude diéu chinh nhiéu van dé lién quan dén dau
tuw quoc té, bao gobm FDI.

* La cac cong cu dau tu QT mang tinh chat rang budc.
* Tap trung vao van dé dai ngd, xuc tién va bao ho, tu
do hoa dau tu.




Muc dich

Cac nwée nhin dau tw (thuong 13 cac nudc dang
phat trién)

» Cai thién moi truong dau tu va thu hat FDI

> Mot cam két quoc té rang budc nham ddi xir cong
bang va bao vé nha dau tu nudc ngoai s& giam thicu
rai ro va khuyen khich FDI

Céac nuéc dau tu (thudng 14 cac nude phat trién)
* Bao vé cac khoan dau tu cia ho ¢ nudc ngoai

= Phl hop véi boi canh hoi nhép Kinh té qudc té, qua
trinh tu do hoa thyong mai va dau tu trong pham vi
Khu vuc va toan cau.




6.2. NO1 dung co ban cua IIAs

[IAS: Key Issues




[TAs: Cac ng1 dung chinh
1. Dinh nghia

2. Céac diéu khoan nhim muc dich
tu do hoa dau tw

3. Céac diéu khoan nhim muc dich
bao ho dau tw




6.2.1. Pinh nghia

- Pinh nghia xac dinh van dé (dau tu) va doi tugng (nha dau tu)
ma cac quy tac trong Hi¢ép dinh hay Hiép udc duogc ap dung, do
1a pham vi1 &p dung cac quy tac

* “DPau tu” xac dinh lg1 ich kinh t€ ma cac nudc ti€p nhan dau tu
bao ho

«  “Nha dau tu” 1a khai ni¢m lam ro cac ca nhan va phap nhan
hudng lo1 tir Hiép dinh




6.2.1 Pinhnghia“dautu”

IDinh nghia moé dua trén tai san

dDinh nghia dong

JdDinh nghia loa1 tror mot sO tai san va o120
dich nhat dinh

Dinh nghia lap




6.2.1. Binh nghia “dau tu

Pinh nghia mé vé dau tu dua trén co sé tai san (a definition that is broad
and asset-based) dam bao bao ho tai san vo1 nghia rdng vuot ra ngoai pham vi
FDI.

Mot dinh nghia chung (rn01 loai tai san hoac khoan dau tu:) thuong di kem véi mot
danh sach khong day du, c6 tinh minh hoa vé 5 loai tai san:

Pong sin va bat dong san

Céc‘quyén loi phai sinh tir cac chirng khoan (co phiéu, trai phiéu) va cac
quyeén tai san khac tir cong ty

Quyén sé hiru tri tué (bang sang ché, quyén tac gia, kiéu dang cong nghiép...).
Quyen trong hop dong Quyen s¢ hiru trong mot hop dong O gid tri tai chinh.

Hop dong nay bao gébm hop dong quan ly, hop dong chia sé san xuat hop dong
BOT, hop dong dich vu tu van, hop dong chia khoa trao tay, hop dong bao hiém

Nhwong quyen kinh doanh: duéi dang hop déng hodc theo quy dinh cua luat
phép, bao gom nhuong quyén thim do, khai thac, st dung tai nguyén thién nhién { 9 J




Vi du dinh nghia m¢ vé dau tur dua trén co so tai san

BIT Trung Quoc — Pirc, 2003
BIT Trung Quéc - Pakistan, 2006
Piéu 1: Cac dinh nghia

Vi muyc dich cua Hi¢p dinh nay

1. Thuét ngt “dau tu” ap dung voi tit cd moi tai sdn duoc dau tu truc tlep hay gian
tiép béi mot nha dau tu tai nuéc ky Hiép dinh hodc trong lanh tho cua nudc ky
Hi€p dinh, cu thé 1a bao gom (nhu’ng khong gidgi han) cac loai sau day:

€) dong san, bat dong san va cac quyen s¢ hiru khac nhu tai san thé chap,

(b) co phleu trai phicu cta cong ty hodc loi ich tir viéc s hitu tai san cua cong ty do ;

(¢) quyén s¢ hitu d6i voi tai san hodc viéc thuc hién hop dong co gia tri kinh té lién
quan dén khoan dau tu;

(d) Quyén s¢ hitu tri tugé, cu thé la quyen tac gia, bang sang ché, kiéu dang cong
nghiép, thu’O'ng hi¢u, tén thuong mai, quy trinh k¥ thuét, bi mat kinh doanh,
phuong phap san xuat, danh tiéng;

(¢) Nhuong quyén kinh doanh theo luat hoidc theo hop dong, bao gom nhugng quyén
tham do, chiét xuat, khai thac tai nguyén thién nhién;

Bat ky thay 6101 nao cua hinh thai tai san dau tu cling khong lam thiy doi tinh chat
cuia khoan dau tu ay.

(0]




6.2.1 Pinhnghia“dautu”

) Dinh nghia dong cho mot danh sach dua trén co so tai san, day la
danh sach day du chir khong phai chi 14 danh sach minh hoa (M6 hinh
BIT cua Canada)




Canada-Peru

Investment means:

(1) an enterprise;

(Il) an equity security of an enterprise;
(111) a debt security of an enterprise

but does not include a debt security, regardless of original maturity, of a state
enterprise;

(IV) a loan to an enterprise
but does not include a loan, regardless of original maturity, to a state enterprise;

but investment does not mean,

(X) claims to money that arise solely from (i) commercial contracts for the sale of goods
or services by a national or enterprise in the territory of a Party to an enterprise
in the territory of the other Party, or (ii) the extension of credit in connection
with a commercial transaction, such as trade financing, other than a loan
covered by subparagraphs (IV) or

(X1) any other claims to money, that do not involve the kinds of interests set out in ( 12 J
subparagraphs (l) through (1X); —




6.2.1 Pinhnghia“dautu”

ODbinh nghia loai trir mot so tai san va giao dich nhat
dinh




Exclusion!!

Exclusions: Republic of Korea-Singapore FTA, Chapter
10, art. 10-1 (footnote) (2005).

Investment does not mean,

(a) claims to money that arise solely from:

(i) commercial contracts for the sale of goods or services by a national or

enterprise in the territory of a Party to an enterprise in the territory of
the

other Party,
(ii) the extension of credit in connection with a commercial transaction,
such as trade financing, and

(b) an order entered in a judicial or administrative action and do
not involve the kinds of interests set out in subparagraphs (a) to (h).




6.2.1 Pinhnghia“dautu”

Pinh nghia lap

USA-Argentina (1991)

(1) For the purposes of this Treaty,

a) "investment" means every kind of investment in the territory of one Party owned or
controlled directly or indirectly by nationals or companies of the other Party, such as
equity, debt, and service and investment contracts; and includes without limitation:

— (i) tangible and intangible property, including rights, such as mortgages, liens and pledges;

— (ii) a company or shares of stock or other interests in a company or interests in the assets thereof;

— (iii) a claim to money or a claim to performance having economic value and directly related to an
investment;

— (iv) intellectual property which includes, inter alia, rights relating to: literary and artistic works, including
sound recordings, inventions in all fields of human endeavor, industrial designs, semiconductor mask works,
trade secrets, know-how, and confidential business information, and trademarks, service marks, and trade
names; and

— (v) any right conferred by law or contract, and any licenses and permits pursuant to law;




6.2.1 Pinhnghia“dautu”

Pinh nghia lap

Tautological element!!
USA-Argentina (1991)

* (1) For the purposes of this Treaty,

* a)"investment" means every kind of investment in the territory of one Party owned or
controlled directly or indirectly by nationals or companies of the other Party, such as
equity, debt, and service and investment contracts; and includes without limitation:

— (i) tangible and intangible property, including rights, such as mortgages, liens and pledges;
— (i) a company or shares of stock or other interests in a company or interests in the assets thereof;

— (iii) a claim to money or a claim to performance having economic value and directly related to an
investment;

— (iv) intellectual property which includes, inter alia, rights relating to: literary and artistic works, including
sound recordings, inventions in all fields of human endeavor, industrial designs, semiconductor mask works,
trade secrets, know-how, and confidential business information, and trademarks, service marks, and trade
names; and

— (v) any right conferred by law or contract, and any licenses and permits pursuant to law;




Mot s6 cach thu hep dinh nghia khac

* Chi nhiing khoan dau tu duoc thuc hién theo “ludt tai nwoc nhan
diu tw” moi dugc coi 1a khoan dau tu (hau hét cac BIT cuia Trung
Qubc va ASEAN 2009)

China 2003 Model BIT Article 1.3 “Investment” means any assets
owned or controlled, directly or indirectly, by investors of a
Contracting Party in accordance with the laws and regulations of the
other Contracting Party, including a non-exhaustive list. However, In
order to qualify as an investment under this Agreement, an asset must
have the characteristics of an investment, such as the commitment of
capital or other resources, the expectation of gain or profit, or the
assumption of risk.




* Gidi han doi véi mét sé6 nganh nhdat dinh (ASEAN
Comprehensive Investment Agreement 2009) hoac giéi han
dwa vao thoi gian thanh lap... (BIT Ai Cap — Lién Bang Nga
1997, Indonesia —UK 1976):

> ASEAN CIA: San xuat, ndbng 1am ngu nghiép, khai khoéng,
dich vu Iquan téi sx, nin khai khodng va cac nganh khac néu
dc su chap thuan cua tat ca cac thanh vién.

> BIT Al Cap - Nga: Ap dung dbi véi khoan dau tu tir 1/1/87

> BIT Indonesia - UK: Cac diéu khoan ko ap dung d6i véi
khoan dau tu trudc ngay 10/01/1967




Hiép dinh ASEAN vé Xiic tién va Biao hy Pau tw (1987), Piéu 1(3)

Thuat ngir ,,dau tu" ap dung voi tat ca cac loai tai san, cy thé 13 bao gdm (nhung khong gidi
han) cac loai sau day:

dong san, bat dong san va cac quyén s& hitu khac nhu tai san thé chép;

cé) phiéu, trai phiéu cua cong ty hoac o1 ich tir viéc s& hiru tai san cua cong ty do (bao gém
dau tu vao mdt hang muc);

quyén s& hitu ddi véi tai san hodc viéc thuc hién hop déng (déi vo1 hop déng co gia tri tai
chinh);

Quyén so hﬁfu tri tug;

Nhuong quyen kinh doanh theo luét hoic theo hop déng, bao gom nhuong quyén thim do,
chiét xuat, khai thac tai nguyén thién nhién.

Tuy nhién, co mot han ché giGi han pham vi dp dung cua dinh nghia nay chi doi voi khodn
dau tw dwoc thwe hién theo ludt hodc quy dinh cua nwdc nhan dau tw hodc ludt da duogc cdn
bé co quan chirc ndng & nuede nhdn dau tw phé duyét (diéu 11.1).

Hiép dinh khong bao gdm quyén thanh 1ap co s&, nhung bao gom dau tu gian tiép.

(20

Nguoc lai, Hiép dinh khung 1998 vé khu vue dau tu ASEAN lai bao gbm ca quyén thanh
1ap co s, nhung hoan toan ngoai trir dau fir gidn tiép.




6.2.1. Binh nghia “nha dau tu””: thé nhan (natural persons)

»  Tiéu chi vé quéc tich — cong dan cua nudc dau tu
- Finland-Egypt BIT:

“a)In respect of Finland, an individual who Is a citizen of Finland
according to Finnish law.

b) In respect of Egypt, an individual who is a citizen of Egypt
according to Egyptian Law.”




e Tiéu chi vé noi cw trit — dia diém thuong trt tai nude dau tu:

- Germany-Israel BIT provides in its Article (1)(3)(b), that the
term “nationals” means with respect to Israel, “Israeli nationals
being permanent residents of the State of Israel”.

- Canada-Argentina BIT the term “investor” means “i) any natural
person possessing the citizenship of or permanently residing in a
Contracting Party in accordance with its laws”.




Thé nhan — vi du

* Hiép wge cia Viét Nam st dung tieu chi dua
trén quoc tich:

Viét Nam — Hoa Ky: nha dau tu 1a thé nhan c6 quac
tich ciia nwéc thanh vién theo cac diéu khodn
phap ludt dwoc ap dung

Viét Nam — Nhat Ban : “nha dau tu” 1a thé nhan cé
quoc tich cia nudc Ky két Higp dinh theo céc
diéu khodn phap ludt dwoc 4p dung




Dinh nghia — nha dau tu, phap nhan (legal persons)
Tiéu chi xac dinh qudc tich ciia phap nhan/nha dau tu:

> Qudc gia noi thanh 1ap phap nhan (country of incorporation)
(BIT Rwanda — the US 2008)

> Qudc gia noi ¢O tru so (country of seat)

(M6 hinh BIT buc 2005, Columbia — Switzerland 2006 BIT
“real economic activites”, Canada — Jordan BIT ‘“business
activities)

> Quoc gia noi ndm quyén sé hitu hay kiém soat (country of
ownership or control)

(22)




Phap nhan — Vi du

Tiéu chi vé noi thanh 1ap phap nhan va tru sé theo cac Hiép wée
ma Viét Nam tham gia:

Viét Nam — Hoa Ky — ,,cong ty” 14 bat kp thue thé nao dwec thanh
ldp hodc té chire theo Iudt 4p dung, bat ké hoat dong vi muc dich
loi nhuan hay phi loi nhuan, do chinh phu hay tu nhan s¢ hitu hoac
kiém soat, gom cong ty, cdng ty tin thac, cong ty hop danh, doanh
nghiép mot chu, chi nhanh, lién doanh, hiép hoi, hodc t6 chirc khac.
Viét Nam — Nhat Ban — tuong tu nhu trén

Viét Nam — Trung Qudc — it chi tiét hon, nhung bé sung thém tiéu
chi vé ludt ciia nwéc nhdn dau tw va tru sé ciia phap nhan: 1a “to
chitre kinh té diwoc thanh Idp theo Ludt cua nuée CHND Trung Hoa,
c6 tru so dit tai nude CHND Trung Hoa”. Bdr ky phap nhan nao
dwoe thanh Idp theo ludt va co tru sé cia mot cong ty trén 1anh tho
nudc CHXHCN Viét Nam.




6.2.2. Cac diéu khoan nham muc dich tu do héa

> Quy tac d6i xir toi hué quoc (Most Favoured

Nation — MFN)
> Quy tac dai ngd quoc gia (National Treatment
—NT)

> Diéu khoan vé dbi xir cong bang va thoa dang
(Fair and Equitable Treatment — FET)




> Quy tac dii ngd quoc gia NT

NT Ia nguyén tiac theo d6 nudc tiép nhan dau tu
danh cho nha BTNN su d6i xir it nhat 1a thudn loi
ngang véi su d6i xir danh cho cac nha PT nudc
minh trong hoan canh rwong tw




D3i ngd quoc gia trong 11A: gidi thiéu chung

Thong thuwong, cac 1A ap dung nguyén tic dai ngd quoc gia & giai
doan sau khi thanh ldp dw an dau tw nwéc ngoai.

29  ¢¢

Doi xir ¢ tu:cmg ty”, “thuén loi nhu” hodc “khong kém thuan lgi hon”
(cum tir nay thu’ong duoc dung trong IIA) cach dbi XU cia nudc nhén
dau tu doi voi cong dan nude ho trong cac tinh hudng twong tu.

Nguyén tic doi xu cong bang co trong nhiéu Hlen phap hodc ludt
phap co bdn ctia nude phat trién va dang phat trién.




D3i ngd quoc gia trong 11A: gidi thiéu chung

Nhung mét s6 nwéc, dién hinh 1a Trung Quoc da tranh dé cdp den
NT trong cac hiép woc ciia ho. VD: khong c6 dieu khoan NT (va diéu
khoan trong tai quoc té) trong BIT gitta Viét Nam va Trung Quoc tur

nam 1992. Nhung diéu nay dang thay do6i va Trung Qudc da chap nhan
NT.




Ngoai I¢ NT trong giai doan sau thanh 1ap du an trong BIT giira Viét
Nam va Anh (2002)

- NGANH:
Phat thanh, truyen hinh, bao chi, tac ham Xuat ban, san pham dién anh,
dich vu nha khau va phan hoi, dlCh vu vién thong giao dich van tai
du’0’ng_ bién, dlCh vu du hch dlCh vu ngan hang, dich vu bao hiém, khai
thac dau’khl va ngu nghiép

- CAC VAN DE:
- S6 hiru, st dung dat dai va nha o
- Tro cap va hd trg cua chinh phil cho doanh nghiép trong nudc
> Gi4, phi cho hang héa va dich vu thudc kiém soét cia Chinh phu

- NGHIA VU DAN LOAI BO GIA CA VA DICH VU MANG TiNH
PHAN BIET POI XU’

—> _Tu khi Hi€p udce ¢0 hiéu luc (VD: dién thoai, nudce, dich vu du lich va
vién thong)

> S)au 2 nam (dang ky mo to, phi sén bay quoc t¢, dich vu dién thoai ndi
dia

- sau 4 nam (tat ca cac hang hoa va dich vu khac bao gom dién, va van tai
hang khong)

[20])




> Déi xir t6i hué qudc

Most-Favoured Nation Treatment




MFN —néu mét nude danh cho mét nudc thanh vién mot sy doi xir uu dai ndo do thi nude nay
cling s€ phai danh su wu dai do cho tat ca cac nude thanh vién khac (nha dau tu nurde ngoai)

> Pay la mot tiéu chuan lau doi va quan trong trong quan hé
Kinh t& quoc t&, cung cap co hodi canh tranh cong bang cho
cac nuoc. Khong phan biét doi xir gitra cac nha dau tw

> Mot nha dau tu nude ngodi dugce nhan tiéu chuan doi xir tot
nhat nhu mot nha dau tu Khac tir mot nude khac. Nhitng wu
dai danh cho mét nha dau tw ¢ nwéc thir 3 ciing dwoc ap
dung cho cac nha dau tw khac

> Pham Vi cua diéu khoan: mot s6 BIT ¢6 diéu khodin mé rong
dé cap dén “tat ca cac van dé trong Hiép dinh” trong khi do,
cac BIT khac lai cu thé hoa hoic ngoai trir mot s6 khoan muc
khoéi MFN nhu giai quyét tranh chap




> Doi xir cong bang va thoa dang

Fair and Equitable Treatment - FET




Déi xtr cong bang va thda dang (FET)

» Tiéu chuan tuyét doi (khong phai la twong doi):
no1 dung néu cu thé (viéc do1 xur phai “cong bang
va thoa dang’’), nhung y nghia thuong khong xac
dinh duoc.

* Mac du chwa ro, nhung no1 dung nay da tr¢ nén
thong dung trong hau hét cac I1As hién dai.




FET trong hi€¢p uoc gitra Hoa Ky - Viét Nam

,Mdi bén luén danh cho cac khoan dau tu theo Hiép
dinh nay sw d6i xir cong bang va théa dang va su bao
ho, an toan day du va trong moi truwong hop khong
dwoc danh sw doi xiv kém thudn loi hon sw doi xir
theo yéu cdau ciia cdc quy tic ap dung ciia phdp ludt
tdp qudn quoc té”.

,MOdi bén khong ap dung cdc bién phdp bt hop Iy hay
phan biét doi xir gdy phuong hai doi vai viée quan 1y,
diéu hanh, van hanh kinh doanh, ban hogc dinh doat
bang cach khac cac khoan dau tu theo Hiép dinh nay”
(Twong tu vo1 hi€p dinh gitra Anh - Vit Nam)

D6 1a tat ca. Ty giai thich.

Ap dung dé hay kho ?




6.2.3. C4c diéu khoan nham muc dich
bao ho dau tu

> Quéc hitu hoa va trung thu tai sdn
(Nationalization & Expropriation)

> Chuyén tién ra nwéc ngoai ciia NDT
(Transfer of funds)

> Gidi quyét tranh chdp
(Dispute Settlement)




> Quoc hitu hda va trung thu tai san

Bio ho chdong lai trung thu tai sian, quoc
htru hoa va cac trweong hop twdc s¢ hiru tai
san va vi pham quyén sé hiru tai san ciia
nha dau tu




Cac hinh thirc trung thu ta1 san

* Twéc doat tryc tiép (direct taking): tudc doat

triét dé quyén sé hiru ctia mot nha DPTNN doi voi

moi tai san thuoc:

Thanh phan kinh té tu nhan

Mot nganh cong nghiép

Mot doanh nghiép cu thé

- Twde doat gian tiép (indirect taking): gian tiép
tac dong t61 hoat dong ctia NDT




Bao ho chong trung thu tai san trong 11AS

* NO1 dung cu thé cta diéu khoan:
Trung thu duoc coi 1a hop phéap néu:
- vi loi ich cong cOng hay vi muc dich cong cong
- khong phan biét d6i xur
—> trén co s& dung thu tuc phap luat
> dugc dén bu day du




BIT Vietham — US:

Compensation shall be equivalent to the fair market
value of the expropriated investment immediately before
the expropriatory action was taken; be paid without delay;
Include interest at a commercially reasonable rate from
the date of expropriation; be fully realizable; and be freely
transferable at the prevailing market rate of exchange on
the date of expropriation. The fair market value shall not
reflect any change in value occurring because the
expropriatory action had become known before the date
of expropriation




> Chuyén tién ra nudc ngoa

Tién chuyén ra nuéc ngodi cé thé 1a lgi nhuén, von,
tién ban quyén thu duoc tir hoat dong chuyén giao
cong nghé hoac cac khoan thanh toan khac




BIT giira Nhat ban va Viét Nam (2003) diéu 12 va 16

Picu 12. ,,1. Mbi Bén Ky két sé dam bio rang cdc khodn thanh todn lién
quan dén cdc diu tw ciia nha dau tw ciia Bén Ky két kia trong Khu vwe
ctia minh cé thé dwoc tw do chuyén vao hodc chuyén ra ngodi Khu vuc
ciia minh khong cham tré. Sw chuyén dich nhw vy sé bao gom, diic bigt
la, nhung khong chi gidi han béi: (a) von dau tw ban dau va nhirng
khoan bo sung dé duy tri hodc ting dau tw; (b) loi nhuin, lii tién cho
vay, lii gia ting tir von, co tirc, tién ban quyén va cac loai phi; (¢) cac
khoén thanh toan theo hop dong bao gom ci hop dong vay; (d) cac
khoén tién thu dwoc tir viéc ban hoic thanh 1y mt phan hoic toan bd
dau tw; (e) cac khoéan thanh toan theo diéu 9 [twéc doat quyén sé hiru]
va diéu 10 [chién tranh, khan Cf’lp v.v.]; cac khoan thanh toan phat sinh
tir viéc giai quyét tranh chap theo diéu 14; va (g) thu nhap va tién thu
lao ciia cac nhan cia Bén Ky két lién quan dén dau tw.”

Piéu 12. 2 ,, Cac Bén Ky két sé khong cén tré viéc chuyén cac khoan
thanh toan mét cach khong chiam tré bang cdc dong tién tw do chuyén
doi theo ty gid thi trwong vao ngay chuyén cdc khodn thanh todn.” { 2 J




Tu do chuyén von va loi nhuan trong lHAS

*Hién nay diéu khodn théng dung trong IIAs ddam béo cdc nha diu
tw co quyen chuyen cac khoan dau tu va bat ky khoan 13i tir dau tu
thanh dong tién tu do chuyen doi va tu do st dung.

Mot s I1As quy dinh chi tiét hon cdc logi hinh chuyén khodn
thanh toan duoc phép trong hiép dinh (von dau tu ban dau va nhimg
khoéan bo sung, lo1 nhuan, cac khoan thanh toan theo hop déng, tién
ban quyén va cac loai phi, khoan tién thu dugc viéc ban hoic thanh 1y
mot phan hoic toan bd dau tu).




(Quan ngai cua nuoc so tal va cach xu ly trong I1As

Quan ngai

'Chuyen khoan thanh toan 16n vao thoi diém duw triv ngoai héi
cua nu’o’c sé tai thp

* Bay von hang loat trong thoi ky kinh té kho khin

Ngoai 1€ v6i tw do chuyén von va lgi nhuén

BIT giira Nhat ban va Viét Nam (2003) diéu 17.1

,,Cho du ¢ bat ky quy dinh nao trong Hiép dinh nay, moi Bén ky
két c6 thé ban hanh hodc duy tri cdc bién phdp thin trong doi
voi dich vu tai chinh, bao gdom ca nhu’ng bién phap bao hd cac
nha du tu, nguoi giri tién, ngu:m mua bao hiém hodc nhitng
nguo1 ma mot doanh nghi€p c¢6 nghia vu cung, cap dich vu tai
chinh, hoac nham bdo ddm tinh toan ven va én dinh ciia hé
théng tai chinh”




.ngoai I¢ d6i vai tur do chuyén khoan thanh toan

Picu 12.3. cho phép ngoai I¢ (tri hodn hoic can trd chuyén khoan thanh
toan) lién quan dén pha san, mat kha nang thanh toan hoac bao v¢ quyén cua
chu ng, phat hanh, giao dich hoac budn ban chirng khoan, t6i pham hinh su
hoac chiu hinh phat hodc bao dam tuan thu ménh 1€nh hoac phan quyét tong
cac thu tuc t6 tung.

Ngoai ra, diéu 16 cho phép cac bién phap khong phu hop véi cac nghia vu
duoc quy dinh tai dieu 12:

(a) Trong trudng hop c¢é khé khin nghiém trong hodc de doa vé cdn cin
thanh toan va tai chinh doi ngoai; hoac

(b) Trong truong hop mot sd hoan canh dic biét, viéc chuyén von gay ra
hodac de doa gdy ra nhitng kho khan nghiém trong cho viéc quan ly kinh
té vi mo, dac biét la vé cac chinh sach tién té va ty gia hoi dodi.

Cac bién phap ngoai 1 phai nhat quan véi cac Piéu khoan cia Hiép dinh
Quy¥ Tién té quoc te, khong duoc vuot qua nhitng bién phap can thiét, phai la
tam tho1 va phai loai bo ngay khi di€u kién cho phép va phai dugc thong bao
ngay cho Bén Ky két kia.




Giai quyét tranh chap

Dispute Settlement




Tranh chap lién quan dén dau tu

* Tranh chap gitra mot nha dau tu nudc ngoai va mot to chirc tu nhan
khac

Cac tranh chap nay thuong duoc giai quyét thong qua hé thong tu phéap cta nudc sé
tai hodc qua trong tai gitra cac bén. Mot hé thong tu phap quoc gia van hanh hi¢u
qua la nhan t6 trong tam do61 véi moi truong dau tu cua mot dat nuoec.

* Tranh chap gitra Nha nudc véi1 Nha nudc

Loai tranh chap nay dugc giai quyét theo co ché toa an qudc té hodc trong tai qudc té

e Tranh chép giita nha dau tw va nwoc tiép nhin dau tw

Trudce day, cac tranh chip nay duogc giai quyét boi toa an ctia nude tiép nhan dau tu va
theo lut ctia nudce tiép nhan dau tu. Hau hét cac IIAs gan day quy dinh cho phép
giai quyét tranh chap theo co ché trong tai qubc té. Hodc cho phép cac bén tranh
chép lwa chon giai quyét tai toa an dia phuong, trong tai thuong mai cta nude tiép
nhan dau tu hodc bat ky mot co quan tai phan qudc té ndo c6 tham quyén.

[20)




Céc t0 chtrc trong tai quoc té

Céng wéc vé gidi quyét tranh chdp dau tw gitva cdc quéc gia va cong
din ciia cdc quoc gia khdc (1965), duoc ky két dudi su bao trg cua
Ngan hang Thé giéi. Trung tam gidi quyét tranh chip quéc té vé dau tw
(ICSID-International Centre for Settlement of Investment Disputes) la
t6 chirc thuc hién. Cong uée trinh bay nhitng thi tuc rang budc va bd
may hién hanh duoc str dung phd bién nhat lién quan dén trong tai (va
hoa giai) cac tranh chap dau tu.




Uy ban Lién Hop Quéc vé Ludt thuwong mai quoc té (viét tit tiéng Phap 1a CNUDCI,
tiéng Anh 1a UNCITRAL — United Nations Commission on Intl’ Trade Law) duoc
thanh 1ap nam 1966 vo1 tu cach 1a mét co quan doc 1ap cua Lién hiép qudc, co
nhitng chirc nang chu yéu sau day:

- Thong nhat luat thwong mai quoc té

- Kich thich cac nudc tham gia cac diéu udc quoc té da duge ky két va ap
dung sau rong cac dao luat mau hoic luat 1¢

- Dy thao cac diéu udc quoc té mai

- Tim bién phap hoac phuong tién bao dam cho viéc giai thich va ap dung
thong nhat cac diéu udc qudc té vé budn ban quoc té.

- Tap hop tuyén truyén va thong tin vé luat thuong mai cia cac nudc, vé cac
hinh thirc phap luat hién dai va vé ca tién 16 phap (case law) trong linh vuc luat
thuong mai quoc té.

- Du thao céac van ban qudc té cé muc dich loai bo nhirng tré ngai c6 thé phat
sinh trong qua trinh budn ban quoc té.

- Duy tri mo1 quan hé thuong xuyén VO’l Lién hlep quoc, VO’l cac CO quan
chuyen mon cua Lién hlep quoc va véi tat ca cac to chitc quoc té chuyén nghién
ctru van dé budn ban qudc té.

- Thyc hién bat ky cong viéc nao co lgi cho viéc thi hanh chitc nang ctia minh.




Két qua tranh chap: ké thang ngwei thua

»  Hau hét cac khiéu kién 1a do nha dau tu khéi kién (trudc
2005, chi do nha dau tu kho1 kign). ,

* Dén,2010, tong so tranh chap duoc biét dén dat con so 390
V% é()ng sO nuoc bi khiéu kién trong tai theo hiép woc dau tu

- Tinh dén cudi 2010, trong tong s6 197 vu kién duoc giai
quyet, , ,

2 18 vu dwoc quyet dinh cd lpi cho quoc gia (40%)
2 59 vu cé lgi cho nha diu tw (30%)
2 60 vu kién dugc gidai quyét giita cdac bén (30%).

* Hjén trang cua, 29 vy kién van con chua bi€t. 164 vu kién
van con treo dén cuoi 2010.

» Trong s0 20 quyét dinh dua ra trong nam 2010, 14 c0 loi
cho quoc gia, 5 ¢o lgi cho nha dau tu va 1 quyet dinh do
thoa thuan giai quygt gitra cac bén — ndi chung nghiéng vé
phia c6 loi cho ?Qu()c gia.




6.3. Phan loai 11As (1)

Cic ITIAs chi danh cho dau tu:

* DPa phuong (Multilateral)
* Khu vuc (Regional)

Song phuong (Bilateral)

Cac thoa thuin qudc té khac cé lién quan dén
dau tw.




Hiép dinh dau tu da phuong—
Multilateral Investment Agreements

Ky két giva cac chinh phii ciia mét nhom nwéc véi nhau

e Chi diéu chinh hoat dong Pau tu:

Havana ITO (1948), OECD MAI (1995-1998), UNCCTn
(1972-1992).
- FAILED




Hiép dinh dau tu da phuong—

Multilateral Investment Agreements
Lquan dén dau tu:

Trong khudn kho WTO (In the framework of WTO):

Hiép dinh chung vé thuong mai hang hoa
(General Agreement on Trade in Services - GATS)

Hiép dinh vé mot s6 bién phap dau tu lién quan dén thuong mai
(Agreement on Trade-Related Investment Measures -TRIMSs)

Hiép dinh vé c4c khia canh thuong mai lién quan dén SHTT { 5 J
(Agreement on Trade Related Aspects of Intellectual Property =
Rights -TRIPS)




TRIMS

G161 han bién phap tac dong tieu cuc to1 TMHH

- cam 4ap dung:

* Y&u cau ham lugng ndi dia hda

* Yeu cﬁu Vé tieu thu trong nudc

* Yéu cau Ve chuyén glao cong nghe

* YBU cau vé viéc chuyén giao quyén sir dung
bang sang ché

» Han ché vé chuyén loi nhuén ra nudc ngoai




GATS

GATS chia ra bon phwong thirc cung cap dich vu mang

tinh thwong mai quoc té:

1. Cung cap qua bién gi&i: viéc cung cap dich vu dwoc
tién hanh ttr 1anh thd cla mét nwdc ndy sang lanh thd cla
mot nwdc khac.

2. Tiéu diing ngoai lanh tho: nguwoi siv dung dich vu mang
quoc tich mét nwéde di dén mot nwde khac va st dung dich
vu & nwoc do.

3. Hién dién thwong mai: ngudi cung cap dich vu mang
quoc tich mot ng’é’c di den mét nwée khac, lap ra mot phap
nhan va cung cap dich vu & nuwéc do.

4. Hién dién thé nhan: nguwdi cung cap dich vu 1a thé
nhan mang qudc tich mét nwée di dén mot nwéde khac va
cung cap dich vu & nuéc §o.



http://vi.wikipedia.org/w/index.php?title=B%E1%BB%91n_ph%C6%B0%C6%A1ng_th%E1%BB%A9c_cung_c%E1%BA%A5p_d%E1%BB%8Bch_v%E1%BB%A5&action=edit&redlink=1

Hi¢p dinh dau tu khu vue —
Regional Investment Agreements

- Ky két gitra mot s6 nwde trong cung khu vwe

- Gan vdi qua trinh hdi nhap kinh té & cac khu vuc do
do thwdng dat sw thdng nhat va hop tac cao

- VD: Hiép dinh khung vé thiét Iap khu vwc dau tw
chung ASEAN; Hiép dinh dau tw gitra cac qubc gia
EU, NAFTA...




Hiép dinh dau tu song phuong - BITs

* Chi di€u chinh cac van dé€ lién quan dén
tham nhap, do1 xu va bao v¢ dau tu nudc
ngoai




N1 dung co ban

Pham vi va khai niém dau tu;

Tham nhdp va thanh ldp

Poi xtr quoc gia (National treatment);

Doi xtr t6i hué quoc (Most-favoured-nation treatment);

Poi xir cong bang va binh dang (Fair and equitable treatmen

Ap dung nhitng diéu khodn c6 loi nhat cho nha dau tw nwée
ngoai trong TH co nhieu HP, CS lién quan.

Bo6i thuong trong truong hop tude quyén SH hoic thiét hai;
DPam bao chuyén von ra nudc ngoai;

Giai quyét tranh chap; { - J




Tham nhap va thanh lap

Dau tw nwd'c ngoai vao nwdc nhan dau tu:

ai dwo'c phép va dwa trén nhirng diéu kién
nhw thé nao?




Tham nhap dau tv nudc ngoai

* Theo thong /¢ luat quéc té, cac nudc co chi quyen trong viéc
kiém soat (cam hoac han che) su tham nhap va thanh 14p cua
cac ca nhan, to chic bén ngoal, bao gom nha dau tu nudc
ngoai, tai 1&nh tho cua ho.

* Tu glu:a nhiing nam 80, c6 mot Xu hwdng ty do hoa chinh
sach quoc gla vé FDI, do bo cac han ché ve tham nhdp va
hoat djng ciia nha dau tw nwdc ngoai va thiét 1ap mot khuén
kho phap ly than thién véi nha dau tu.




Hai phuong thire ti€p can doi vai thdm nhp trong IIA

M6 _hinh tiép cin truyén thong: thdm nhap theo quy dinh ciia
phap luat tai nwée nhan dau tw: khong tu do hoa FDI. Sau khi duoc
chap nhan, nha dau tu nudc ngodi duoc nhan doi xtir quoc gia (NT) va
d6i xtr T6i hué quoc (MFN).

BIT cua chau Au va BIT giita cidc nudc dang phét trién sa dung mé
hinh nay.

MO hinh tw do hoa:

. Quyen thanh 1ap (tham nhap) Ap dung NT va MFN trong tat ca cac
giai doan cua qua trinh dau tu: khong chi & giai doan sau khi thanh
lap = dwoc cap tai giai doan trwoc Khi thanh Ilap (pre-
establlshment)

Céac quy dinh tham nhap trong mo hinh nay thuong bao gom danh
sach cac ngoai 18, bao gom cac nganh doéng ctra d6i vai FDI (goi la
danh sach logi trie-negative list).

MO hinh nay duoc sir dung & Nhat Ban, Hoa Ky, Canada va ca NAFTA.




BITS

Nhirng dOong thai mon:

+ Xem xét lai va diéu chinh BIT mau

(e.g., US, Canada, Mexico, South Africa)
 Tai dam phan BITs (19 in 2009)
> Cham dut BITs

(Ecuador — BITs unconstitutional)




Cac llAkhac - DTTs

- Hiép dinh tranh danh thué hai lan
(Double Taxation Treaties - DDTSs)

- Panh thué trung quoc té (International double
taxation):
hai quoc gia ap cung mot loai thué 1én cing mot
hang muc chiu thué dé1 vo1 cung mot nguo1 nop
thué.
DTTs la cong cu co ban dé tranh hién twrong danh
thué trung.

(&2)




6.4. Xu hudng phét trién cua cac 11As

Trends of 11AS




Su buing nd ctia c4c 11As: 6,092 théa thuan (hét nam 2010)

Annual number of |lAs

Trends of BITs (2,807), DTTs (2,976) & other I1As (309)
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lIAs essentially are Bilateral Investment Treaties
(BITs)

Figure 1: Cumulative number of BITs in the world
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10 quoc gia Ky két BITS nhiéu nhat,
hét ndm 2009
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“I1As khac” : hon 309 tinh dén hét 2009
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The “Spaghetti Bowl” of “other” I1As

<>
A

an ly dwoc khong?
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(+ hon 2,800 BITs): li




